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Juvenile Crime Still Pays — But at What Cost? 

by Alex Friedmann 


[Last February, PLN published a 
cover article, “Juvenile Crime Pays, ” 
concerning the proliferation of for- 
profit juvenile justice services. This 
month we revisit the topic following re- 
cent reports of abuse and mis- 
management at privately operated ju- 
venile prisons.] 

T he National Juvenile Detention 
Association estimates that 5 
percent of the nation’s juvenile deten- 
tion facilities are privately operated, and 
the construction of for-profit prisons, 
jails and boot camps for youthful offend- 
ers is a rapidly expanding industry. By 
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slashing operating costs and providing 
subsistence level services, companies can 
reap handsome profits from the millions 
of dollars they receive through largely un- 
regulated government contracts. 

As a result of this profit-margin men- 
tality, however, an increasing number of 
privately operated juvenile detention fa- 
cilities are being cited for abusive 
conditions — including recent reports of 
misconduct and mismanagement at for- 
profit juvenile facilities in Louisiana. 
Arkansas and Colorado. 

Fear and Loathing in 
Louisiana 

The Justice Department filed suit 
November 5. 1998, against the state of 
Louisiana for failing to protect juvenile 
prisoners from brutality and providing in- 
adequate education, medical and mental 
health care. 

“It’s incredibly unusual,” said David 
Utter, director of the Juvenile Justice 
Project of Louisiana, which has also filed 
suit against Louisiana over conditions at 
one of its four juvenile prisons, the pri- 
vately owned Tallulah Correctional Center 
for Youth. “I don’t even know when the 
Justice Department ever filed suit in a case 
like this.” 

“Over the past two years,” the Jus- 
tice Department told the New York Times , 
“the Justice Department has repeatedly 
advised state officials of the specific defi- 
ciencies and the corrective action needed. 
The state has failed or refused to address 
the Justice Department’s findings in many 
critical ways.” 


A 1997 investigation by the Depart- 
ment of Justice (DOJ) found that guards 
at the Tallulah prison routinely beat juve- 
niles at the facility and a 1 998 DOJ report 
cited Tallulah’s lack of treatment for men- 
lally-ill adolescents who, investigators 
say, are dumped into the general prison 
population where they are frequently vic- 
timized 

In a one-week period in May of 1 998. 
70 of the 620 boys at Tallulah were sent 
to the infirmary after being involved in 
fights. Many had cuts and bruises; one 
had been raped. Another youth begged 
not to be returned to a dormitory where 
he said a fellow prisoner had been sexu- 
ally abusing him for weeks. And a former 
juvenile offender, a 16-year-old who 
served 1 8 months at Tallulah for stealing 
a bike, said youths often fought each 
other over food and clothes. 

State corrections officials disputed 
many of the DOJ findings, but conceded 
that mentally ill juveniles were improp- 
erly placed in the general prison 
population. Investigators said many of 
the deficiencies were due to high em- 
ployee turnover (up to 100 percent in one 
year). Tallulah guards are paid just $5.77 
an hour. 

Tallulah is operated by 
TransAmerican Development Associates 
Inc., which receives$16 millionayear — 
$71 a day per juvenile. The company’s 
principal owners/directors include 
George Fischer, a campaign manager for 
former Gov. Edwin Edwards; Verdi Adams, 
a fonner state highway engineer who has 
other business dealings with Fischer; and 
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Juvenile (continued) 

James R. Brown, the son of late state sena- 
tor Charles Brown. 

On July 22, 1998, Louisiana officials 
took temporary control of the Tallulah 
facility following a disturbance by 15 
youths and the resignation of the prison’s 
warden. A team of 3 5 guards was sent in 
from the state’s adult prison system and 
state officials announced plans to create 
a special facility for Louisiana’s mentally 
ill juvenile offenders. One likely candi- 
date to operate the proposed facility, they 
say, is TransAmerican Development. 

Louisiana has repeatedly insisted 
that it has tried to make changes at 
Tallulah and its three state-run juvenile 
prisons and that Federal investigators 
have exaggerated the problems. 

The owners of Tallulah have also 
complained that the improvements de- 
manded by the Justice Department would 
be so expensive that it would put them 
out of business. 

Death By Neglect in Arizona 

On March 2, 1998. Nicholaus 
Contreraz, 16, collapsed and died after 
being forced to do strenuous exercise at 
the Arizona Boys Ranch (ABR) in Oracle. 
Arizona. The Pima County Medical Ex- 
aminer determined that Nick’s death was 
a result of empyema, a build-up of fluid in 
the lining between the lungs and the 
chest cavity; he also suffered from strep 
and staph infections, chronic bronchitis 
and pneumonia. 

In the days prior to his death Nick 
had complained to ABR employees about 
being sick, and had been defecating and 
urinating on himself and vomiting. Staff 
members responded by making him per- 
form calisthenics and subjecting him to 
humiliation. He was accused of faking ill 
health; even after he collapsed ABR staff 
ordered him to do more exercises. The 
last word he spoke was “no.” 

Nick Contreraz was one of more titan 
1,000 California juveniles sent to pri- 
vately-operated out-of-state facilities. 
Following Nick’s death Arizona and Cali- 
fornia agencies began investigating ABR. 
which has had about 100 child abuse 
claims lodged against it within the past 
five years. 

Company officials, who temporarily 
closed the Oracle ranch to improve staff 
training and medical care, placed the 


blame on employees who “totally disre- 
garded established disciplinary policies.” 
Several staff members were fired and four 
put on administrative leave, including the 
camp director. The county attorney is 
considering criminal charges and the FBI 
has launched a civil rights investigation. 

ABR, based in Queen Creek, Arizona, 
operates seven wildemess/boot camp- 
type facilities for juvenile offenders — - 
the company recruits nationally and 
charges $3,700 per month for each youth. 
On August 26 the Arizona Dept, of Eco- 
nomic Security canceled the Oracle 
facility’s operating license after determin- 
ing that abuse and neglect by 17 
employees had contributed to Nick’s 
death. 

Nick Contreraz had been sent to the 
Arizona Boys Ranch for stealing a car and 
failing rehabilitation programs. Accord- 
ing to Joe Contreraz, Nick’s uncle, 
company officials initially told the family 
that Nick had committed suicide by go- 
ing on a hunger strike. 

Misconduct in Colorado 

The High Plains Youth Center in 
Brush, Colorado, a 180-bed facility oper- 
ated by Denver-based Rebound. Inc., was 
closed by state officials last April follow- 
ing an investigation that revealed abuse 
and mismanagement. 

High Plains was originally built for 
adult prisoners, but after the initial inves- 
tors went bankrupt Rebound acquired the 
facility to incarcerate children. The com- 
pany charged between $140 and $180 a 
day to house juveniles — many of them 
violent offenders — from jurisdictions as 
far away as Washington D.C. 

Juveniles at High Plains told investi- 
gators they had been choked and kneed 
in the back by company guards; records 
indicate that some youths were physically 
restrained up to five times a day. Several 
female staff members were suspected of 
having sex with children at the facility and 
two employees were fired for sexual mis- 
conduct. From January to April 1 998 
state officials documented seven cases 
of physical abuse, four of sexual abuse 
and ten of neglect. 

Colorado authorities finally took ac- 
tion and began an intensive investigation 
after 13-yearold Matthew Maloney, a 
mentally ill youth from Utah, committed 
suicide Last February. He hung himself. 
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When his body was found he had been 
dead almost four hours. 

According to state investigators 
many of the problems at High Plains were 
related to low pay and excessive staff turn- 
over — 25 of 164 employees had left the 
facility within a three-month period. The 
workforce was stretched so thin that ju- 
veniles said they had to help staff 
members restrain other prisoners. Only 
half the required number of employees 
were on duty the night that Matthew died. 

Other problems were attributed to 
mentally ill juveniles housed at the facil- 
ity. Rebound had advertised High Plains 
as providing services for youths with 
mental illnesses, although the center did 
not have adequate mental health care and 
was not licensed to provide such ser- 
vices. State investigators found 22 
youths on psychotropic medication when 
they audited the facility. 

The Colorado Dept, of Human Ser- 
vices revoked Rebound’s operating license 
for High Plains on April 20, 1 998, citing un- 
safe conditions and inadequate care. 
Company officials called the closing of the 
center “inappropriate.” Said Rebound 
spokesperson Tom Schilling "High Plains 
remains a safe facility for youths and al- 
ways has been safe.” 

Other Rebound facilities have been 
closed by state authorities in Florida and 
Maryland; Florida officials described one 
of the company’s programs as being 
“largely out of control.” 

Not Isolated Incidents 

The above examples of misconduct 
and mismanagement at privately-run juve- 
nile facilities are not isolated incidents. 
Arkansas recently canceled a youth deten- 
tion center contract with Associated Marine 
Institutes, a Florida-based company, follow - 
ing allegations of abuse and questions 
about financial accountability. 

In August 1998, a U.S. District Court 
decided to forestall the opening of a 
Wackenhut operated juvenile facility in 
Jena, Louisiana after finding it had an inad- 
equate number of guards, doctors and 
teachers. The company had planned to 
open the prison less than three weeks later. 

And last year in Florida, Dade County 
Circuit Judge Thomas Petersen criticized a 
Pahokee detention center managed by Cor- 
rectional Services Corporation. Youths at 
the facility said they had been stripped to 
their underwear or left naked locked in soli- 


tary confinement and prohibited from sit- 
ting down or falling asleep. 

This is not to imply that privately-op- 
erated juvenile facilities have a monopoly 
on abuse and malfeasance as opposed to 
their public counterparts. Systemic defi- 
ciencies exist in many state juvenile justice 
departments, largely the result of a politi- 
cally-driven trend to incarcerate more and 
more youthful offenders. When lawmak- 
ers authorize spending for the construction 
and expansion of juvenile prisons they of- 
ten neglect to appropriate adequate finds 
for educational vocational and treatment 
services. According to Georgia Dept, of 
Juvenile Justice Chairman Sherman Day, it 
is “much easier to get new facilities from 
the legislature than to get more, programs.” 

Some of the worst forms of abuse and 
neglect however, can be found among the 
growing number of privately-operated ju- 
venile facilities that are accountable to 
corporate stockholders and not to the tax- 

California Parolee 

T he California Department of Cor 
rections (CDC) admits it made a 
mistake when one of its agents tossed a 
parolee in jail for refusing to sign off on a 
parole condition banning him from talking 
to the media. 

Arthur Putney, 52, was jailed after pa- 
role officials presented him with the 
no-media-contact parole condition which 
he refused to accept 

“I can’t speak to anyone in the press?” 
Putney said. “What are they hiding?” 

Putney had previously contacted re- 
porters on numerous occasions to tell them 
about his lawsuit pending against the CDC. 
The suit targets officials at Avenal State 
Prison who Putney accuses of falsely la- 
beling him as aBlack Guerilla Family prison 
gang recruiter and then confining him to 
administrative segregation for 13 weeks. 

Deputy Regional Parole Administra- 
tor Ed Elmer said he was unaware of 
Putney’s lawsuit and that it was not a fac- 
tor in the parole condition placed on Putney 
by his south Sacramento parole officer. 

"That condition of parole is inappro- 
priate,” Elmer told the Sacramento Bee 
October 13, 1998. “He will be on the streets 
today.” 

First Amendment activists think there 
is still a big problem, that it is not an un- 
precedented act but merely a chilling 
extension of the state’s ban on face-to- 
face interviews with prisoners, and that it 
is tlie latest manifestation of state power 
trying to stop the flow of prison informa- 
tion to the public. 


paying public. This is due to a for-profit 
motivation to cut comers in order to reduce 
costs — particularly in regard to employee 
training, wages and staffing levels. As 
amply demonstrated by deficiencies at 
Tallulah. ABR and High Plains, inadequate 
training and low wages that lead to high 
employee turnover result in a plethora of 
problems. 

Another contributing factor to the mis- 
treatment of juvenile offenders is a large 
number of youths with mental disabilities; 
mental health authorities estimate that up 
to 20% of incarcerated juveniles have seri- 
ous psychiatric problems. Private- 
ly-managed facilities accept mentally ill 
youths because they can charge higher fees 
to house them, even though they frequently 
are unable to provide sufficient mental 
health care. Consequently, youths with 
mental illnesses pose a danger to staff mem- 
bers, other adolescent offenders and 
themselves. H 

Gag Order Lifted 

“The department’s habit, its practice 
of preventing or discouraging inmates 
from contact with file news media has be- 
come instinctual,” said Peter Sussman, 
past president of the Northern California 
chapter of the Society of Professional Jour- 
nalists. “Even when there is no reason for 
it, their first response is to shut them up. 
[Putney’s case] shows the dangerous de- 
gree to which this practice has hardened.” 

Terry Francke, general counsel of the 
California First Amendment Coalition said, 
“I wonder if this [type of parole conditionj 
isn’t being done more than we realize.” 

Source: Sacramento Bee | 


Male Prison Rape Info Needed 
Human Rights Watch is currently 
conducting research into male prisoner- 
on-prisoner rape, sexual assault, and 
sexual harassment. Anyone who can 
provide any information about the 
sexual abuse of male prisoners, espe- 
cially those who have been targeted 
for any kind of forced or coerced sexual 
contact in prison, or who have been 
subjected to threats or harassment of 
a sexual nature, should contact: Hu- 
man Rights Watch, 350 Fifth Avenue, 
34th Floor. New Yotk, NY 10118. attn: 
Joanne Mariner, Attorney at Law. The 
names and identify ing information of 
all persons providing information will 
be kept strictly confidential. 
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From the Editor 

by Dan Pens 


G reetings and welcome to a new 
year of PLN. Our longevity is a 
proud accomplishment and one that 
would not be possible without the con- 
tinuing support of you our readers. I 
thank each of you who responded to 
PLN ' s recent fundraiser mailing. 

If you have yet to mail your donation 
to PLN, please do it as soon as you are 
able. No amount is too small. Prisoners 
can donate postage stamps. As a matter of 
fact I have you been wondering what to do 
with those outdated 320 stamps? (First Class 
letters will soon cost 330 to mail in the U.S.) 
Here ’san idea: go out and get yourself some 
brand new 330 stamps; bundle up those 
320 stamps and mail them to PLN. We cn 


also used embossed envelopes if stamps 
aren’t allowed at your prison. 

There was a typo in the News in Brief 
on page 7 of the November PLN. The item 
datelined “MT (Montana) about a pris- 
oner stabbing a guard should have been 
datelined “MT’ (Michigan). That error 
somehow slipped by PL Ms editors. We ’ re 
not perfect. 

This issue features PLN’s annual in- 
dex, a resource that transforms PLN back 
issues from “last year’s news” into a valu- 
able resource for the serious lawyer/ 
scholar/researcher. 

One last note about the fundraiser: 
When you mail your donation to PLN, be 
sure to add a little “Thank You” note ad- 


dressed to our office staff. Fred Markham. 
You wouldn’t believe the long hours, 
sweat, tireless labor, and excellent service 
Fred dedicates to the operation of PLN. 
He deserves a LOT of credit, praise, atta- 
boyz, gratitude, and respect. But more 
than that, he deserves his frill (albeit TINY) 
salary; in months when PLN ' s income is 
low, Fred draws less than his full salary. 
Personally, I hope he doesn’t have to do 
that this year. You can help. And I have 
faith in you. If you CAN help, you will. 
That’s what it’s all about. 

Enjoy this issue, pass it along, and 
encourage others to subscribe. And, 
again, I thank all of you for your dona- 
tions and continued support. | 


Reader Mail 


‘Corcoran East’ 
Opens in VA 

G reetings from Virginia’s first Su- 
per-Max, Red Onion State 
Prison. [The Welcome Wagon:] When I 
stepped from the van, fully chained and 
fitted with a 50,000 volt stun belt ... my 
first thought was: “Shotguns, tasers 
and goons, oh my!” My second 
thought — as guards grabbed me, 
placed taser guns on various parts of 
my body, dog-leashed me, as the shot- 
guns keyed in and the riot gear closed 
in around me — was: “Here we go 
again.” 

Within seconds a Captain, attired 
in SWAT black, was in my face: “Don’t 
care who you are or where you come 
from. You’re at Red Onion now. You 
will do as told, when you are told, how' 
you are told, for however long you are 
told, without hesitation or question — 
or firepower will be used against you.” 

Six [Red Onion] prisoners have 
been shot as of October 22, 1998, four 
on the rec yard and two in the chow 
hall. A mini-riot capped off in a pod 


behind the first two shootings and a 
few pods are locked down. 

Ron Angelone, Virginia’s director 
[of prisons] has given the guards a free 
hand with whatever force they want to 
use. I’ve seen a prisoner back here [in 
the control unit] in handcuffs and leg 
irons hit with a taser, pepper gassed, 
and beat for kicking on the door [of his 
cell]. He was stripped, along with his 
cell, and left naked with no bedding at 
all for 24 hours. 

I had some words of disagreement 
with a TPS counselor and soon after a 
Lt. and Sgt. showed up at my cell threat- 
ening to come in the middle of the night 
and beat me down. 

[Editor s Note: The above ac- 
count was compiled from the letters of 
two Red Onion control unit prison- 
ers. We 're not publishing their names, 
even their initials, to forestall possible 
retaliation against them. A small clip- 
ping from a rural Virginia newspaper 
confirms that numerous Red Onion 
prisoners have been fired upon by 
shotgun wielding guards: Further 
developments will be reported in 
PLN .] 


BOP Visitors 
Subjected to Ion Scan 

A memo has been posted alerting 
he population at USP-Lompoc 
[federal prison in Calif.] that a pilot pro- 
gram has been implemented whereby 
visitors will be scanned with a nuclear 
ion machine that detects “drug use”. 
There are graduated penalties for those 
visitors who fail this space-age drug test, 
ranging from 48 hours exclusion from vis- 
iting privileges for the first “offense” to 
180 days for the fourth. 

This machine purportedly costs in 
the 6- or 7-figure range and is similar to 
the new airport detectors that sniff for 
explosive residue. 

Already, visitors who do not even 
use drugs have been barred. If someone 
is sitting on a public bus in close proxim- 
ity to a pot smoker, that innocent bus rider 
may come up positive on this machine 
when it sniffs minute traces of marijuana 
smoke in the clothing. 

In the memo I saw. there is no provi- 
sion requiring prison staff to clear this 
machine. 

— M.C., Federal Prisoner J 
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PLRA Immediate 
Termination Provisions 
Unconstitutional 

federal district court in. New 
ersey has declared unconsti- 
tutional the provisions of the Prison 
Litigation Reform Act (PLRA), 1 8 U. S.C. § 
3626(b)(2)(3), permitting the immediate ter- 
mination of consent decrees. 

In 1 983 , Robert Lee Denike and Ken- 
neth Vespa. New Jersey state prisoners, 
sued prison officials under § 1983 alleging 
urine tests at the prison were unconstitu- 
tionally administered. The suit was 
consolidated with other similar suits, cer- 
tified as a class action, and a consent 
decree setting forth procedures for urine 
tests was entered. 

In 1996, the PLRA was signed allow- 
ing immediate termination of prospective 
relief in prisoner civil rights actions unless 
the court finds the relief is narrowly drawn 
and is the minimum, least intrusive method 
to correct the violation of Federal rights. 
In January. 1998, defendants sought im- 
mediate termination of the consent decree. 

The court held that the PLRA imme- 
diate termination provisions, as applied to 
final judgments, were unconstitutional be- 
cause it violated the separation of powers 
doctrine by retroactively reopening a final 
judgment and applying a law to it which 
was not in effect at the time of its entry. 

Readers should note that every court 
of appeals to address the issue has up- 
held the constitutionality of the PLRA 
immediate termination provisions except 
the Ninth Circuit in Taylorv. U.S., 143F.3d 
1178(9thCir. 1998). See: Denike v Fauver, 
3 F. Supp. 2d 540 (D N J 1998). 

PLRA Allows Fees on 
Fees in Failure 
to Protect Suit 

T he court of appeals for the Third 
circuit held that the Prison Liti- 
gation Reform Act (PLRA) allows lawyers 
to collect attorney fees in litigating attor- 
ney fee awards. The practice is 
sometimes referred to as “fees on fees.” 
The court also held that the PLRA attor- 
ney fee rates, in that circuit, are $97.50 
for in court work and $67.50 for out of 
court work. This is the first published 


ruling to address the issue of fees on fees 
under the PLRA. 

Sergio Hernandez, a Pennsylvania 
state prisoner, filed suit in September, 19%, 
after his cellmate at SCI Frackville stabbed 
him multiple times with a razor in 1994. Prior 
to the attack Hernandez had warned prison 
officials of the dangers he faced but they 
took no steps to protect him. A bench trial 
was held in 1997 and the court awarded 
Hernandez $17,500 in damages against 
prison officials. 

Hernandez’s attorney, Angus Love, 
sought $22,680.90 in attorney fees and 
costs. Ultimately, the district court 
awarded Love $10,131.64 in fees and$554 
in costs. The court refnsed to allow attor- 
ney fees for the time Lov e spent preparing 
his fee petition. The court calculated 
Lovels fees under the PLRA at $67.50 an 
hour for his out of court work and $97.50 
an hour for his in court work. Hernandez 
appealed solely on the issue of attorney 
fees. The defendants did not appeal. The 
Third circuit reversed on the issue of fees 
on fees and affirmed in all other respects. 

When the PLRA was enacted on April 
26, 1996, itcreated42U.S.C. § 1997ewhich 
limits attorney fees under 42 U. S.C. § 1988 
to instances where “the fee was directly 
and reasonably incurred in proving an ac- 
tual violation of the plaintiff’s rights. . .” Fees 
are capped at 1 50% of the rate set forth in 
18U.S.C. § 3006 A, which varies according 
to the judicial district. Section 3006A sets 
the rate of compensation for court ap- 
pointed counsel in criminal cases. 

Traditionally courts have allowed at- 
torneys to collect fees in the litigation of 
attorney fee awards. The court held that 
the PLRA did nothing to change this well 
established tradition. 

The court held that not allowing law- 
yers to collect fees for time spent litigating 
attorney fee awards would erode the 
amount of fees to which they were entitled. 
As a matter of statutory construction, the 
court held that “If Congress did not in- 
tend for attorneys to be duly compensated 
for their work on civil rights claims for pris- 
oners, Congress needed to explicitly 
express an intent to change the established 
construction to authorize the diminishment 
of actual fees by not compensating attor- 
neys for time (which to a lawyer is money) 
spent proving the right to attorneys fees.” 


To hold otherwise would only encour- 
age frivolous objections and litigation as 
defendants would be encouraged to pro- 
long litigation and waste judicial resources. 

The court rejected Hernandez’s argu- 
ment that he should receive attorney fees 
in the amount of $ 1 87. 50 an hour, which is 
based on a reference in 1 8 U. S. C. § 3 006 A 
to attornev fees in capital cases under 21 
U.S.C. § 848(q)(10)(A). At the time this 
case arose the U.S. Judicial Conference 
attorney fee rates under § 3 006 A in Penn- 
sylvania were $60 an hour for in court work 
and $40 an hour for out of court work. This 
translates to $97.50 and $67.50 an hour, 
respectively, for in court and out of court 
work, under the PLRA. (The § 3006A rate 
varies from judicial district to district. 
Some courts have approved a flat PLRA 
rate of $112. 50 an hour. See: Madrid v. 
Gomez , 150F.3d 1030(9thCir. 1998))Thus, 
the lower court did not err in using these 
rates to calculate the fee award in this case. 
Readers should note the case was filed 
and litigated after the PLRA's enactment, 
so there were no retroactivity issues on 
fee awards or the rates. 

The case was remanded to allow a fee 
award for the time Love spent litigating 
his fee award. See: Hernandez v. 
Kalinowski, 146 F. 3d 196(3rdCir. 1998). 

En Banc Review Granted 
in Taylor 

I n the December, 1998. issue of PLN 
we reported Taylor v. United 
States, 143 F.3d 1178 (9th Cir. 1998). In 
that case, a panel of the Ninth circuit court 
of appeals unanimously held that 18 
U.S.C. § 3626(b)(2) is unconstitutional. 
This provision of the Prison Litigation 
Reform Act allows for the immediate ter- 
mination of prison and jail consent 
decrees. 

On November 10, 1998, the Ninth cir- 
cuit agreed to rehear the case en banc. 
There is currently a circuit split on the 
constitutionality of § 3626(D)(2). With the 
exception of the Ninth circuit, every cir- 
cuit court to consider the issue has upheld 
the statute’s constitutionality. PLN will 
report the outcome of the case. See: Tay- 
lor v. United States , F.3d. (9th 

Cir. 1998). ■ 
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PLN Sues Oregon DOC Over Bulk Mail Ban 


O n October 29, 1998, Prison Le- 
gal News {PLN) sued the Or- 
egon Department of Corrections (DOC) 
in federal district court for damages and 
declarator, and injunctive relief. Since at 
least 1991 the Oregon DOC has had a 
policy requiring that all mail sent to Or- 
egon prisoners be sent via first or second 
class mail. The Oregon DOC refuses to 
deliver mail sent via third and fourth class 
mail, AKA standard or bulk mail. PLN 
mails its magazine via third class mail at 
non profit rates. The result is that the 
Oregon DOC refuses to deliver PLN to 
the prisoners in its custody due solely to 
the mail rate paid to send PLN. 

TN Prisoners Fight to 
Keep Money 

E ight Tennessee prisoners have 
filed suit to challenge the con- 
stitutionality of a state law that allows the 
Department of Corrections to seize up to 
90 percent of a prisoner ’s trust account to 
pay for the cost of their own imprisonment. 

The new law took effect in May. 
1998, however DOC spokesperson Pam 
Dobbins told the Tenneseean in August 
that the state had yet to finish setting up 
a billing sy stem that would implement the 
law. 

While most prisoners are indigent, 
some do have money. During a debate 
over the new law, legislators were told 
that 72 of the state’s 16,000 prisoners have 
more than $4,000 in their prison trust ac- 
counts. One prisoner had more than 
$11 1,056 in his account, legislators were 
told. 

The law targets only prisoners who 
have enough money in their trust ac- 
counts to pay for at least 10 percent of 
the cost of their incarceration for two 
years (about $3,500). According to the 
Tennessean , none of the eight Brushy 
Mountain Correctional Complex prison- 
ers who filed the suit has more than $600 
in his trust account. 

[Editor’s Note: There seems to be a 
growing trend of state lawmaker target- 
ing prisoners' trust accounts. Prisoners 
who carry a large balance in their ac- 
counts should — if at all possible — find 
a safer place to bank their savings ] 


ing attorney Marc Blackman. See. Prison 
Legal News v. Cook , USDC Oregon. Case 
number 98- 1 344MA. 

PLN is also suing the Washington 
and Utah DOC’s over bulk mail bans in 
those states. The Washington suit, Hu- 
manists of Washington v. Lehman , is still 
in the discovery stage. {PLN, Nov. 1997] 
The Utah DOC rescinded its bulk mail ban 
shortly after being sued. The case is in 
the midst of being settled pending the 
outcome of a hearing on the adequacy of 
administrative remedies for Utah prison- 
ers under the Prison Litigation Reform 
Act. See: Prisoners ’ Legal News v. II aim. 
[PLN, July, 1998] 

Tn two separate rulings different fed- 
eral judges in Spokane, Washington, have 
held that bulk mail bans are unconstitu- 
tional as applied to PLN. See: Miniken v. 
Walter, 978 F. Supp. 1356 (ED WA 1997) 
and KlacFarlane v. Waiter, Case No. CS- 
96-3 102LRS (unpublished ruling). [PLN, 
Feb. 1998], | 


STATE & FEDERAL INMATES 
...and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 

TCI HAS THE ANSWER 
TryTCI’s 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 

FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL- A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 

TCI News Flash 

TCI has special arrangements with 
these 6 states for speedy hook-ups. If 
you are locked up in any of these states, 
have your family call TCI today ! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 

Attorneys and prison organizations! 
For press package call: 
Fax-on-Demand: (217) 726-4345 


The Oregon DOC has adamantly re- 
fused to change its bulk mail ban despite 
letters from PLN, our attorney and griev- 
ances by Oregon prisoners. In addition 
to PLN, the other plaintiffs in the lawsuit 
are the Coalition for Prisoner Rights, a 
New Mexico based newsletter, and Or- 
egon prisoners Michael Tucker, Mark 
Wilson and Le Hung. 

The lawsuit claims that the Oregon 
DOC ’s ban on third and fourth class mail 
violates the First Amendment right to free 
speech of publishers and plaintiffs. The 
plaintiffs also claim their right to due pro- 
cess is violated because no type of notice 
or opportunity to appeal the censorship 
is provided to the sender or intended re- 
cipient. The plaintiffs seek $1 a day for 
each day the bulk mail ban is in effect as 
well as attorney fees and costs. The plain- 
tiffs seek a declaratory judgement that the 
bulk mail policy is unconstitutional and 
an injunction requiring the delivery of all 
third and fourth class mail. PIN will re- 
port the progress of the suit in future 
issues. The plaintiffs in this suit are rep- 
resented by Alison Hardy of the Oregon 
Law Center and Oregon ACLU cooperat- 


lnmate Classified 


Source: Tennessean H 
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Georgia Prison Officials Take Taxpayers for a Long Ride 


G eorgia prison officials used 
$23,602 from state prison indus- 
tries profits to attend a conference on 
prisons in Israel tied to the country’s 50th 
anniversary celebration. 

DOC chief Wayne Garner defended 
the trip, saying he has been a” good 
steward of tax dollars.” Garner said he 
paid his own air fare, but the state shelled 
out $ 18,244 for airline tickets for Assis- 
tant Commissioner Paul Melvin; Executive 
Assistant Duke Blackburn; and Debra 
Elovich, director of women’s and juve- 
nile services. The state also paid $ 1,755 
each for three conference fees. Gamer 
says his conference fee, which included 
hotels and meals, was picked up by Is- 
rael. 

Participants in Israel’s 50th Jubilee 
Prison Conference, June 21-25, 1998, vis- 
ited four cities, changing hotels twice. 
They visited a mineral spa, toured the 
home of Jesus’ disciple Peter, visited 
other mins, and took a yacht trip on the 
Sea of Galilee. They also toured one Is- 
raeli prison. 

There were 14/2 hours of meetings 
spread over the five days, according to 
the conference agenda. 

Profits from Georgia Correctional In- 
dustries are usually reinvested in the 
industries. Some state officials were criti- 


cal of Garner for using the money to pay 
for what appeared to be an extravagant 
junket. 

“At a time when the Department of 
Corrections is severely shortstaffed, in- 
stead of spending money to correct that 
problem, we are appalled that the com- 

AZ Jail Slave Labor Used 

P risoners at the Maricopa County 
Jail (home of “America’s Mean- 
est Sheriff’) were used to stuff 400,000 
envelopes with ballots for early voting 
in the 1998 elections. Maricopa County 
Elections Director Karen Osborne said 
that jail inmates received community ser- 
vice credit in lieu of wages and the 
guards assigned to supervise the opera- 
tion were paid overtime wages by the 
Elections Department. 

“We’re still going to save more than 
$125,000,” Osborne told the Arizona Re- 
public. She said that help wanted 
notices were widely circulated and no 
more than a dozen “free” people applied 
for the onerous task of stuffing 400,000 
envelopes. She said it was the Sheriff’s 
idea to use prisoners. 

Maricopa County Democratic Party 
Chairman David Eagle was sharply criti- 


missioner and his cronies decided to go 
sightseeing in Israel at taxpayers’ ex- 
pense,” said Andy Freeman of the State 
Employees Union. “That is money that 
could have been used for new equipment.” 

Source: Atlanta Journal Constitution H 

to Stuff Ballot Envelopes 

cal of the operation. “Some inmate might 
memorize a name and address that he 
shouldn’t see,” he said. 

Eagle initially characterized the op- 
eration as slave labor. But, after he 
visited the operation he retracted that 
criticism. As reported in the Arizona 
Republic : “...any notion of ‘slave labor’ 
was erased when he [Eagle] saw the in- 
mates line up every hour for soda pop 
and cookies.” 

But Eagle remained steadfast in his 
opposition to the operation. 

“A Felony inmate who has no civil 
rights shouldn’t have anything to do 
with something so sacred to our democ- 
racy as the ballot.” Eagle said. “They 
shouldn’t even be doing grunt work in 
an election. 

Source: Arizona Republic B 


LAW OFFICES OF HABERN & COHEN 
GARY J. COHEN 
1601 RIO GRANDE, SUITE 525 
AUSTIN, TEXAS 78701 
9512) 476-6201 
(not a partnership) 

For more than ten years our offices have been exclusively engaged in representing Texas inmates in the following areas: 

Parole Reviews 
Parole Revocations Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of Pardons & Paroles on a regular basis, including rule making, legislative matters and the 
training of revocation hearing officers. This is a fee for services law office. 
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Open Society Institute Funds College Classes in MD Prisons 


ten the Clinton Crime Bill gut- 
ted federal Pell Grants for pris- 
oners, some states’ prison education 
programs were hit harder than others. 
Many states funded post-secondary edu- 


T : he court of appeals for the Dis- 
trict of Columbia (DC) Circuit held 
that a guard’s death threats to a prisoner 
stateda claim under the Eighth amendment 
The court also held that the In Forma Paup- 
eris (IFP) provisions of the Prison Litigation 
Reform Act (PLRA) do not apply to cases 
filed before its enactment. 

Johnny Chandler is a DC prisoner. 
Corporal Brenda Brooks, a DC prison guard, 
threatened to have him killed. Chandler filed 
administrative complaints with prison offi- 
cials requesting a transfer to a different 
prison or that some action be taken with 
regards to Brooks. Chandler received no 
response. 

Chandler filed suit in federal court un- 
der 42 U.S.C. § 1983 seeking monetary and 
injunctive relief. Chandler claimed that 
Brooks’ threats caused him psychological 
damage and his fear that she would cany 
out her threats caused him nightmares and 
anxiety. The district court dismissed the 
suit for failure to state a claim upon which 
relief could be granted. The court of ap- 
peals reversed and remanded. 

Chandler filed his notice of appeal on 
April 22, 19%. On April 26, 19%,thePLRA 
was signed into law which created 28 U. S. C. 
§ 1915(g). This statute prohibits courts from 
granting IFP status to prisoners that have 
had three or more lawsuits dismissed as 
frivolous, malicious or for failing to state a 
claim upon which relief can be granted, un- 
less the prisoner is in imminent danger of 
physical injurs. The defendants argued that 
the district court ruling should be summarily 
affirmed because Chandler had not paid the 
filing and docketing fee for his appeal, in 
violation of§ 1915(g). 

The appeals court held that § 1 9 1 5 (g) 
does not apply to cases that were filed in 
the district court or where the notice of ap- 
peal was filed before the April 26, 1996, 
enactment of the PLRA. Because Chandler 
had filed his notice of appeal before the 
PLRA’s enactment he was not required to 
pay the filing fee. 

Turning to the merits, the court noted 
“that verbal threats, without more, may be 
sufficient to state a cause of action under 
the Eighth amendment.” While verbal 
threats alone are rarely sufficient to state a 


cation entirely with state money. Mary- 
land prisoners, though, were the hardest 
hit. Virtually all of Maryland’s prison col- 
lege education funding was channeled 
through Pell Grants. When that source 


constitutional claim, “such a threat could 
violate the Eighth Amendment if the result- 
ing harm were sufficiently severe. ...” 

The court observed this case did not 
fit neatly into any of the categories of ver- 
bal threats courts have recognized as 
potentially violating tire Eighth amendment. 
It was an issue of first impression in tire 
D.C. circuit as to whether a prisoner’s claim 
that a guard threatened to have him killed, 
and prison officials ignored his complaints, 
stated a claim for relief Hudspeth v. Figgins. 
584FP2d 1345 (4th Cir. 1978)hadsimilarlacts 
and the Fourth circuit reversed the dis- 
missal of a prisoner's suit involving death 
threats by a guard. 

The court held that Chandler had al- 
leged sufficient injury to state an Eighth 
amendment claim. “If we credit his allega- 
tions, corporal Brooks put Chandler in 
imminent fear of his life because she was in 
a position to carry it out. Depending on tire 
gravity of the fear, the credibility of tire 
threat, and on Chandler’s psychological 
condition, the threat itself could have 
caused more than de minimis harm and 
therefore could have been sufficient to state 
a claim of excessive use of force. These 
issues cannot be resolved without more 
factual development. Furthermore, the risk 
that corporal Brooks’ threat might be car- 
ried out, if left unaddressed (a matter upon 
which the district court made no findings), 
could amount to a sufficiently substantial 
‘risk of serious damage to [Chandler’s] fri- 
ture health....’ to be actionable as an 
unconstitutional condition of confinement. 
Finally, Chandler pleads with sufficient par- 
ticularity that corporal Brooks and the other 
Lorton officials acted with intent to harm 
him or in knowing disregard of his mental 
health and risk of being killed. Further in- 
quiry may reveal the correctional officers 
lacked the necessary intent, but such a 
conclusion is unwarranted at this stage 
of the litigation.” 

The court held the district court had 
erred in dismissing Chandler ’s complaint for 
failing to state a claim. The case was re- 
versed and remanded for fiirther proceed- 
ings. See: Chandler v. D. C. Dept, of Cor- 
rections, 145F.3d 1355 (DC Cir. 1998). B 


dried up, post-secondary education in 
Maryland prisons blew away. Until this 
year. 

In September, 1998, the Open Society- 
Institute, a project of the Center on Crime 
Communities & Culture, announceda$1.2 
million grant to be awarded over four years 
to the Maryland DOC's Correctional Edu- 
cation program. The money will be 
supplemented in the first year by a federal 
grant of $248,586 and additional funds in 
three subsequent years, officials said. 

The program will employ teachers from 
three Maryland community colleges, the 
University of Maryland Eastern Shore, and 
Coppin State College. It will transform the 
lives of Mary land’s prisoners, said Mary 
Cotter, a senior research assistant with the 
Center on Crime, Communities & Culture’s 
Baltimore office. 

“Education is crime prevention, and 
we’re making up for previous bad educa- 
tional experiences of prisoners", she said. 
Such education “would give them a way to 
look at the world in a bigger way, beyond 
their own personal universe.” 

Source: Washington Post H 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1 998 Edition. 3 14 pages, 
13 page Table of Contents with over 
440 quick reference topics with favor- 
able supporting federal case law. “The 
Manual for Lawyers and Post-Con- 
viction Litigants for Prevailing on In- 
effective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction Re- 
lief; Ineffective Assistance of Coun- 
sel; Conflict of Interest; The Right to 
Counsel Procedural Default; Cause 
and Prejudice; Actual Innocence- 
Fundamental Miscarriage of Justice; 
Factual Innocence; Legal Innocence; 
The “Ends of Justice”; Novelty Issues 
of Law; Intervening Change in Law; 
Retroactive Application of the Law; 
and much more! 

Regular price $69.95 plus $5.00 ship- 
ping and handling (inmate discounted 
price $49.95 plus $5.00 shipping and 
handling). Send check or money or- 
der to: Zone DT Publishing, P.O. Box 
1462, Dept. PLN, Allen, Texas 75013- 
0024. 

TX residents please add 8.25% sales tax. 
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No Immunity in Forcing Disabled Prisoner to Work 


T he court of appeals for the 
Eighth circuit held that a prison 
guard was not entitled to qualified immu- 
nity from money damages for forcing a 
prisoner to perform work he was physically 
incapable of doing. Ramon Sanchez, a Mis- 
souri state prisoner, had a medical exemption 
from performing hard labor due to a serious 
back injury. After road flooding occurred 
near the Algoa Correctional Center, the su- 
perintendent directed unit supervisors to 
select prisoners to perform sandbagging 
duties. 

Sanchez was among the prisoners or- 
dered to fill and load sandbags. Sanchez 
told the guard who assigned him the task 
that he was medically exempt from work 
duties. The guard told Sanchez he was 
being ordered to work and would be pun- 
ished if he did not. Sanchez reported for 
duty and was assigned to load sandbags 
into a truck. He seriously reinjured his back 
and had to be hospitalized. Sanchez filed 
suit claiming the forced labor violated his 
Eighth amendment rights. The district court 
dismissed the suit, finding the guard was 
entitled to qualified immunity from money 
damages. 


PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX. 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 
AGE AND RETURN ADDRESS ON 
A SEPARA TE SHEET OF PAPER. 

2. PLEASE SELECT THE 
APPROPR1A TE PENITENTIARY- 
PAL: 

MALE OR FEMALE 
ASIAN BLACK 

HISPANIC WHITE 

3. PLEASE SEND YOUR INFOR- 
MATION ALONG WITH 5 
STAMPS OR 5 STAMPED ENVE- 
LOPES TO ONLY RECEIVE 
PHOTOGRAPHY. 

•PEN-PALS OF AMERICA IS A CURIOUSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
SPONSORED BY THE FIRM OF RILEY & RILEY 
PUBLICATION. 


The court of appeals reversed and 
remanded. “The Eighth amendment’s pro- 
hibition against cruel and unusual 
punishment forbids knowingly compelling 
an inmate to perform labor that is beyond 
the inmate’s strength, dangerous to his or 
her life or health, or unduly painful.” 

The court noted that the evidence 
showed Sanchez had a serious medical 
condition that limited his ability to work 
and that he told the job assignment guard 
of the limitation and the guard failed to 
inquire further or check Sanchez’s medical 
records. “We conclude this evidence of 
deliberate indifference was sufficient to 
survive summary judgment.” Under 
Farmerv. Brennan. 511 U.S. 825, 114 S.Ct. 
1970 (1994)prisonofficialscannot escape 


T 'he court of appeals for the Tenth 
circuit held that the federal Bu- 
reau of Prisons exceeded its statutory 
authority when it denied sentence re- 
ductions to prisoners convicted of non 
violent offenses who received sentenc- 
ing enhancements for weapons 
possession. 

James Fristoe is a BOP prisoner 
convicted of conspiracy to distribute 
cocaine. When sentenced he received 
a two level sentencing enhancement for 
possessing a firearm during a drug traf- 
ficking conspiracy. After completing 
a 500 hour drug treatment program, 
Fristoe requested a one year sentence 
reduction from the BOP under 18 U.S. C. 
§ 3621(e)(2)(B). His request was de- 
nied under BOP Program Statement 
5162.02, section 9, which determines 
prisoners are convicted of “crimes of 
violence” if they receive a sentencing 
enhancement for weapons possession. 
Sentence reductions under § 3621 are 
available only to “non violent” offend- 
ers. 

Fristoe filed a petition for habeas 
relief in federal court in Oklahoma, 
which was denied. The court of ap- 
peals reversed and remanded. The 
appeals court rejected Fristoe’s con- 
stitutional challenges to PS. 5162.02, 
holding that § 3621 did not create a 
liberty interest in the one year sen- 
tence reduction. 


Eighth amendment liability by refusing to 
verify underlying facts they suspect are 
hue. 

The court held lire guard was not en- 
titled to qualified immunity from money 
damages. The district court had agreed 
with the guard’s claim that an “emergency” 
existed which precluded verification of his 
medical status. The appeals court dis- 
agreed. holding that under the facts of the 
case no “emergency” existed. "Therefore, 
we conclude that Mr. Taggart’s conduct 
was not ’objectively legally reasonable, ’ 
... and that he should not have been 
granted summary judgment...” The case 
was remanded to the district court for fur- 
ther proceedings. See . Sanchez v. Taggart. 


The court did, however, hold that 
the BOP had exceeded its statutory au- 
thority when it redefined a “crime of 
violence.” Drug conspiracies are not 
considered crimes of violence. “Reli- 
ance on sentencing enhancements, 
however, conflicts with the plain lan- 
guage of the statute. Section 
3621(e)(2)(B) refers to prisoners ‘con- 
victed of a nonviolent offense. ’ 
(emphasis added). The statute does 
not permit resort tasentencing factors 
or sentencing enhancements attached 
to the nonviolent offense.” 

This ruling joins the majority of the 
circuit courts that have considered the 
issue and which we have reported in 
PLN. To date, only the Fifth circuit, in 
Venegas v. Henman , 126 F.3d 760 (5th 
Cir. 1997), has upheld the BOP’s inter- 
pretation against similar challenges. 
The court in this case observed that 
the BOP was not bound by the vari- 
ous circuit court rulings against it on 
this issue nationally but could continue 
with its piecemeal, circuit by circuit, 
litigation of the issue. See: Fristoe v. 
Thompson, 1 44 F. 3d 627 (10th Cir. 1998). 

A Federal District court in Mary- 
land also held that theBOP had erred 
in denying a §3621 sentence reduction 
to a prisoner convicted of being a felon 
in possession ofa firearm. See: McPeek 
v. Henry. 17 F. Supp.2d 443 (D MD 
1998). ■ 


144F.3d 1 1 54 (8th Cir. 1998). 

BOP Exceeds Statutory Authority in Denying 
Sentence Reductions 
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News in Brief 


AL: In September, 1998, Madison 
county (Huntsville) prisoners Rodney 
Baker, Antonio Davidson, Steven Dillard 
and Nara Lemons, were charged with 
murder for allegedly beating prisoner 
Robert Sevigny to death. 

AL: Mario Centobe (32) is the Mis- 
sissippi prisoner who escaped from a 
prison van when he and fellow prisoner 
Jeremy Granberry overpowered a guard 
taking them to a court hearing. Centobie 
was recaptured and was awaiting trial in 
the Etowa county jail on charges of 
shooting one policeman and killing an- 
other who had tried to recapture him. On 
October 10, 1998, Centobie escaped the 
jail by walking out with the help of Donna 
Hawkins, a jail employee. 

CA In October, 1998, Santa Clara 
county began using an interactive kiosk 
to allow detainees to post bail using their 
credit cards. The kiosk is like an ATM 
machine, except instead of dispensing 
cash it offers release from jail, if the de- 
tainee can afford it. Defendants get the 
basic bail amount back once the case is 
resolved. If they use a bail bond agent or 
the kiosk the defendant must pay a non 
refundable "fee’" of $500. 

CA On September 29, 1998, abrawl 
between 30-50 black and white prisoners 
broke out in the yard of the United States 
Penitentiary at Lompoc. The fight started 
after a football game between prisoners. 

CA On September 30, 1998. 150 pris- 
oners at the Substance Abuse Treatment 
Facility in Corcoran were involved in a 
fist fight in the prison yard. No serious 
injuries were reported. The fighting ended 
after guards fired warning shots. 

FL: On October 8, 1998, Robert 
Hollinger (69) was arrested on escape 
charges after he applied for social secu- 
rity benefits. Hollinger escaped from an 
Alabama work camp in 1 956 where he had 
served two years of a 15 year sentence 
for stealing 15 pigs. Hollinger had re- 
mained free and out of trouble for the past 
42 years. He was being returned to Ala- 
bama for a parole board hearing to 
determine if he would be returned to 
prison. Prison systems routinely give the 
Social Security Administration comput- 
erized lists of escapees. 


ID: Beginning November 1, 1998. 
the DOC began charging its prisoners 
$3 to access medical care and $2 for each 
prescription. 

KS: On November 7, 1998, six pris- 
oners escaped from the maximum 
security section of the Wyandotte 
County Correction Center in Kansas City. 
Jail officials said the men escaped by- 
picking the locks of their cells. 

MN: On September 8, 1998, prisoner 
Matthew Conroy died after being beaten 
by other prisoners in a fight at the state 
prison in Moose Lake. 

NJ: Immigration detainees at the 
Corrections Corporation of America run 
INS detention center in Elizabeth staged 
a three day hunger strike. The detain- 
ees were protesting expensive phone 
calls, poor food quality and the slow pace 
with which asylum applications are pro- 
cessed. The facility has been fraught 
with brutality, corruption and misman- 


Harvey R. Cox, MS 
Corrections Consultant 
(Federal Inmates) 

Professional Assistance in 

TRANSFERS (Also State Inmates ) 

HALFWAY HOUSE PIACEMENT 

°SI REVIEW PRIOR TO SENTENCING 
(Impacts on Prison Designation and 
Programs) 

INITIAL PRISON PIACEMENT 

BOOT CAMP PLACEMENT 

DRUG PROGRAM PIACEMENT 

PAROLE HEARINGS AND APPEALS 

26 Years Correctional Experience 
(Federal, State, and Private Systems) 

Warden 3 Institutions 

P.O.Box 1551 

Weatherford, Texas 76087 

(817) 596-8457 
FAX: (817) 594-7172 
Email: hrcox@yahoo.com 


agement for years, as previously re- 
ported in PLN. 

OH: On October 26, 1998, Diane 
Johnson, a former nurse at the Orient 
Correctional Institution (OCI) was 
charged in Pickaway county court with 
smuggling marijuana into the prison. OCI 
prisoners John Barnes and Walter Hunt 
were charged with extortion, theft and im- 
personating a police officer as part of a 
telephone scam to extort money from the 
elderly in order to buy drugs for Johnson 
to smuggle into the prison. Carolyn 
Novack and Cindy Funk were arrested in 
Michigan as accomplices to the scheme. 

OH; On October 8, 1998, Kenneth 
Reed, a cook at the London Correctional 
Institution, was arrested after accepting 
20 grams of marijuana and advance pay- 
ment to smuggle the drags into the prison. 
Reed was set up in a sting operation after 
prison officials learned he planned to 
smuggle drags into the prison. 


Oregon Farms AD 
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OR: In October, 1998, prisoner Mark 
Davis was stabbed to death in the yard 
of the Oregon State Penitentiary in Sa- 
lem 

OR On October 5, 1998, Clackamas 
county district attorney Terry Gustafson 
was indicted on two felony counts of per- 
jury by a state grandjury. Gustafson had 
been ordered to destroy the criminal 
records of a juvenile defendant who had 
been acquitted of sex abuse charges. 
Gustafson kept the records and then lied 
about it to a judge and a state bar trial 
panel investigating her conduct in the 
matter. 

PA: In September, 1998, 50 prison- 
ers at SCI-Coal Township fought each 
other with baseball bats and other recre- 
ational equipment. Several prisoners and 
three guards were injured and the prison 
was locked down. 

South Africa: On July 20, 1998, presi- 
dent Nelson Mandela cut six months from 
the sentences of all of the nation’s 
148,000 prisoners. The sentence reduc- 
tion was to celebrate Mandela’s 80th 
birthday. 

Turkmenistan: On October 6, 1998, 
President Saparmurad Niyazou granted 
amnesty to 8,000 prisoners on the 50th 
anniversary of a deadly earthquake that 
killed 160,000. The amnesty applies to all 
prisoners that are women, children, inva- 
lids, veterans, men over 50 and patients 
with cancer or TB. 

TX: On October 1, 1998, Edward 
Rosas, a guard at the Montford unit state 
prison in Lubbock pleaded guilty in fed- 
eral court to the armed robbery of a 


O n January 21, 1998, the Utah De- 
partment of Corrections settled 
a strip search lawsuit with prisoner David 
Hansen. Hansen had filed suit claiming 
his Fourth amendment rights were vio- 
lated when he was handcuffed and 
subjected to a strip search where prison 
guards manipulated his testicles and but- 
tocks. Hansen also claimed his Eighth 
amendment rights were violated when he 
was denied exercise for prolonged peri- 
ods of time while in segregation; had his 
food intentionally dropped into puddles 
of feces and urine by guards and he was 
placed in an extremely cold cell. 


Loraine bank. Rosas stole $8,551 and 
spent the money on drugs, alcohol and 
partying. 

\A: Henrico county jail guard Duane 
Carter was charged with grand larceny, 
marijuana possession and selling a fire- 
arm to a felon on September 28, 1998. 
Carter was accused of stealing a Glock 
9mm pistol from the sheriff’s department 
and then selling it to a convicted felon. 
Police learned of the theft from the uni- 
dentified felon. 

Vietnam: On August 27, 1998, presi- 
dent Tran Due Luong signed a general 
amnesty releasing 5,219 prisoners to cel- 
ebrate National Day on September 2, 1998. 
To qualify for amnesty prisoners must 
have served at least one third of their sen- 
tence or 12 years for life sentences. Like 
most countries in the world Viet-Nam pe- 
riodically grants prisoners amnesty. 

Vietnam: In its second major prisoner 
amnesty in as many months, the govern- 
ment announced on October 23, 1998, that 
it was releasing 2,630 prisoners as part of 
a presidential amnesty. 

WA: On August 12, 1998, Washing- 
ton State Penitentiary prisoners Randy 
Capps and Steven Rice attempted to es- 
cape by assaulting a prison guard and 
hijacking a garbage truck. The attempt 
failed when the truck became entangled 
in a chain link fence after the escapee’s 
tried to crash through it. This is at least 
the fourth unsuccessful escape attempt 
involving trucks crashing through fences 
at the prison in the last 1 5 years. 

WA: On July 13, 1998, Clallam Bay 
Corrections Center prisoner William 


The court, in an unpublished ruling, 
denied the defendants summary judgment 
on these claims and held that a trial was 
required to resolve conflicting factual dis- 
putes. The parties settled shortly 
afterwards. 

The Utah DOC paid Hansen $4,000 
to dismiss the suit. The Utah DOC de- 
nied all liability arising from Hansen’s suit. 
Hansen’s attorney, Gregory Savage, 
agreed to waive his attorney fees in order 
to secure the settlement. Readers should 
note this is an unpublished settlement. 
See: Hansen v. Jorgensen, Case Number 
91-CV-991. USDCUtah. ■ 


Caietti III was charged with second de- 
gree assault in Clallam County superior 
court. Prosecutors claim Caietti threw 
scalding water into an unidentified 
guard’s face and then punched him sev- 
eral times. The guard suffered second 
degree bums and a fractured nose. 

WA: On July 7, 1998, the state DOC 
settled a lawsuit with Martha van Wijk 
(53) for $1.9 million. Van Wijk was shot 
and paralyzed in 1993 by Robert Ballarin. 
Ballarin was a former boyfriend who had 
been convicted of attempting to rape and 
assault Van Wijk. Van Wijk filed suit claim- 
ing the DOC was negligent in supervising 
Ballarin because she had told his parole 
officer he was stalking her and no action 
was taken. The settlement includes pro- 
visions for Van Wijk to receive $3,000 a 
month for the rest of her life from the state 
of Washington. 

WA:~On August 21, 1998, Vern 
Ballew, a Washington State Penitentiary 
prisoner, received the DOC’s gold star 
award for saving the life of prison truck 
driver Curtis Jent. Jent was driving a 
truckload of goods for the WSP ware- 
house with Ballew along to unload the 
truck. Jent suffered a heart attack whi l e 
driving. Ballew was able to stop the truck, 
restart Jent’s heart and summon help. 
Ballew received no sentence reduction for 
his good deed and will serve out the re- 
maining 9 months of his 42 month 
sentence for assault. ■ 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary 
on radio station KPFA, 94. 1 FM 
in San Francisco, C A. Titled This 
Week Behind Bars the show airs 
every Thursday or Friday be- 
tween 5 and 6 PM as part of the 
Flashpoints program. 

If your local radio stations 
aren’t carry ing any prison news 
or commentary ask them to cany 
Flashpoints. Straight out of the 
gulag. Radio stations interested 
in carrying the show should 
contact Flashpoints producer 
and host Dennis Bernstein at: 
(510)848-6767. 


Utah Strip Search Suit Settled 
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$15,001 Excessive Force Verdict Affirmed 


T he court of appeals for the First 
circuit affirmed a jury verdict 
awarding $ 1 5 ,00 1 in damages to a pris- 
oner beaten by prison guards. The 
court affirmed several evidentiary rul- 
ings by the district court excluding 
evidence of a disciplinary hearing guilty 
plea by the plaintiff and not allowing 
defendants’ counsel to refer to the 
prison the case arose in as a “supermax” 
and its captives as “the most danger- 
ous prisoners” in Maine. The court also 
affirmed the district court’s decision not 
to dismiss a juror for cause. This ruling 
makes clear the need for litigants to es- 
tablish a proper record for evidentiary 
objections. Absent such a record, re- 
versal is unlikely, as the guards in this 
case learned. 

William Williams was a Maine state 
prisoner at MCI- Warren, Maine’s con- 
trol unit prison. He was assigned to 
the prison’s minimum security unit. 
While at his recreation period two 
guards told him recreation had ended 
and they then proceeded to beat, punch 
and choke him. Williams was infracted 
and found guilty of assaulting one of 
the guards. He appealed and the war- 
den granted a new hearing. Williams 
pleaded guilty to the charge and no new 
hearing was held. Williams later claimed 
he was sleepy when he pleaded guilty 
and did not understand the warden had 
ordered a new hearing. 


Williams filed suit claiming his 
Eighth amendment rights were violated 
by the guards’ attack. A jury agreed 
and awarded Williams $1 in nominal 
damages and $15,000 in punitive dam- 
ages against the two guards. The court 
of appeals affirmed the verdict. 

Courts of appeal review 
Fed.R.Evid. 403 rulings for an abuse of 
discretion by the lower court. In this 
case the appeals court held the lower 
court had properly excluded all evi- 
dence regarding Williams pleading 
guilty to assault charge at the disciplin- 
ary hearing. The district court properly 
concluded the issue was largely irrel- 
evant to whether the guards had used 
excessive force against Williams and 
was thus likely to confuse the jury. 

The district court properly prohib- 
ited defendants’ counsel from referring 
to MCI Warren as a “supermax” prison; 
and as the “highest security prison in 
Maine, housing the most dangerous 
prisoners in the state of Maine.” The 
lower court concluded that such refer- 
ences could inflame and prejudice the 
jury against Williams. The appeals 
court noted the characterization would 
have been “particularly unfair in this 
instance, as the officials in charge of 
MCI Warren had assigned Williams to 
a minimum security cell block.” 

The district court did not err when 
it sustained Williams' objection to al- 


lowing a guard to answer a question on 
redirect examination about the disciplin- 
ary consequences to guards who hit 
prisoners without justification. The ap- 
peals court held the defendants did not 
preserve this issue for appellate review 
because they did not establish what the 
guard’s response would have been had 
he been allowed to answer. 

The court rejected the defendants’ 
claim of cumulative error in the district 
court’s evidentiary rulings because 
they could point to no particularized 
error. 

On the first day of the trial one of 
the jurors told a court employee that 
after serving as a juror on an unrelated 
criminal case he had become convinced 
the defendant was involved in the mur- 
der of JonBenet Ramsey, the Colorado 
child beauty contestant. The trial court 
was informed of the remark, who in turn 
alerted the parties’ lawyers. The 
guards’ lawyer sought the juror’s re- 
moval while Williams’ lawyer did not. 
The court did not remove the juror from 
the panel by holding the remark did not 
show any bias or prejudice in the Will- 
iams case. The appeals court held this 
was correct. The defendants had sub- 
stantially weakened their appeal on this 
issue by not seeking a voir dire inquiry 
into the juror’s fitness for service at the 
time they objected. See: Williams v. 
Drake, 146 F.3d 44 (1st Cir. 1998). |j 


AEDPA Statute of Limitations Tolled 


T he court of appeals for the Third 
circuit held that the one year stat- 
ute of limitations in which to file a federal 
habeas corpus petition is a statute of limi- 
tation subject to tolling. In 1994 Frank 
Miller, a New Jersey state prisoner, was 
found guilty in a prison disciplinary hear- 
ing of smuggling drugs into prison. 
Miller appealed the administrative ruling 
through the state courts. Miller then filed 
a motion for an extension of time in which 
to file his federal habeas corpus petition 
challenging the infraction. Miller claimed 
he was delayed in filing the petition be- 
cause he was repeatedly transferred 
among prisons and did not have access 
to his legal materials. The district court 


denied the motion. Miller appealed and 
the Third circuit reversed and remanded. 

When the Anti-Terrorism and Effec- 
tive Death Penalty Act (AEDPA) was 
enacted it created a one year time period 
after a conviction is final, in which pris- 
oners can seek federal habeas corpus 
review. See: 28U.S.C. § 2244(d)(1). [PLN, 
Aug. 1996]. Habeas petitioners challeng- 
ing convictions that were final before 
AEDPA’s enactment had until April 24, 
1997, to file their petitions. This also ap- 
plies to non criminal proceedings such 
as prison disciplinary hearings, parole 
board proceedings, etc. 

In this case the court adopted the 
reasoning of Calderon v. U.S. District 


Court, 128 F.3d 1283 (9th Cir. 1997) and 
held that § 2244(d)(1) is a statute of limi- 
tations subject to equitable tolling. The 
case was remanded to the district court 
for consideration of the equitable tolling 
issue. Equitable tolling is proper only 
when “the principles of equity would 
make [the] rigid application [of a limita- 
tion period] unfair... Generally, this will 
occur when the petitioner has in some 
extraordinary way. . . been prevented from 
asserting his or her rights.” To prevail the 
petitioner must show they exercised rea- 
sonable diligence in investigating and 
bringing the claims. See: Miller v. New 
Jersey State DOC, 145 F.3d 6 16 (3rd Cir. 
1998). ■ 
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1998 Index Introduction 

Every January starting with 1996 we publish a subject and case citation index of all articles that appeared in the previous 
year’s issues. We welcome any comments, feedback or suggestions you may have on how we can improve the indexes. The 
indexing was done by the editors of PLN who have no formal in training in this area. We have tried to make it as user friendly and 
helpful as possible. 

We have indexes similar to this one available for all PLN back issues. To obtain copies please send $5 .00 per year and specify 
theyear(s) you want. The 1990-91 indexes are being counted as one index (i.e. $5 gets both of them) because we only published 
eight issues in 1990. 

You can purchase individual year sets of PLN (including the index) for only $60 per year. Just specify the year that you want. 
Complete indexed sets of all /V. A' back issues (from May, 1990 through December, 1 998) are available for $480, postage paid. This 
includes all indexes. Individual issues are available for $5 each; please specifiy desired issue. 

As a concluding note, the index confirms what PLN subscribers already know : We offer more prison news and legal reporting 
than any other publication for the cheapest price. So please encourage others to subscribe. 

Subject Index 


NOTE: 2:3” = “Issue No. 2, Pg. 3” 

Access to Media 

Bureau of Prisons Gag Rule Enacted; 2:3. 

California Whistleblowers Silenced, Punished; 7:17. 

No Right For Media to Witness Execution; 12:1 1; California First 
Amendment Coalition v. Calderon , 150 F.3d 976 (9th Cir. 1998). 
Rhode Island Ban on Royalties to Felon Authors Struck Down; 

2:22; Bouchard v. Price, 694 A.2d 670 (RI 1997). 

Truth Takes a Holiday in Virginia DOC Press Release; 7:9. 

Ad-Seg/Control Units 

$13,501 Jury Award in Seg Case Affirmed; New Trial Denied; 9:20; 

Wilson v. Philadelphia, 986 F. Supp. 282 (ED PA 1997). 

Ad Seg May Require Due Process; 3:21; Sealev v. Giltner . 116 F.3d 
47 (2nd Cir. 1997). 

Behind Closed Doors: Struggle in Washington IMU’s; 7:10; Vogel, 
Jennifer. 

Corcoran Prison Sex, Lies, and Videotape; 10:8; Wisely, Willie. 

DC Circuit Resurrects Hewitt v. Helms', 11:12; Brown v. Plant, 131 
F.3d 163 (DC Cir. 1997) and Neal v. District of Columbia , 131 
F.3d 172 (DC Cir. 1997). 

Human Rights Watch Condemns Indiana Control Units; 6:4; 
Burton-Rose, Daniel, (review) 

Movant Bears Summary Judgement Burden; 12:25; Arce v. Walker , 
139 F.3d 329 (2nd Cir. 1998). 

NY Seg Case Dismissed on Remand; 11:13; Sealey v. Coughlin, 997 
F. Supp. 316 (ND NY1998). 

Oregon Guard Pleads Guilty to Perjury; 8:28. 

Pelican Bay Cellie Slayings; 6:3. 

Segregated Prisoners Retain Religious Congregation Rights; 12:20; 

Salahuddin v. Coughlin , 999 F. Supp. 526 (SD NY 1998). 
Segregation Conditions Defined for Sandin Purposes; 6:21; Wagner 
v. Hanks, 128 F.3d 1173 (7th Cir. 1997). 

STGMU-tized in New Jersey; 8:7. 

Survivors Manual; 3:24. (review) 

Tales from the Washington IMU Crypt; 3:4. 

Truth Takes a Holiday in Virginia DOC Press Release; 7:9. 
Wisconsin Joins the Control-Unit Fraternity; 7:17. 

Administrative Procedures Act 

BOP Statutory Authority in Denying Sentence Reduction; 4:13; 
Miller v. United States, 964 F. Supp. 15 (D DC 1997). 


Attorney Client 

Dismissal for Incompetent Appointed Lawyer Reversed; 9:20; 

Dunphyv. McKee, 134 F.3d 1297 (7th Cir. 1998). 

Failure to Protect Informant Violates 8th Amendment; 3:25; 

Hamilton v. heavy, 117 F.3d 742 (3rd Cir. 1997). 

Peruvian Lawyers Arrested; 3:7. 

Rural Prison as Colonial Master; 4:1; Parenti, Christian. 

Second Circuit Rules on Appointment of Counsel; 2:22; Hendricks 
v. Coughlin, 114 F.3d 390 (2nd Cir. 1997). 

Attorney Fee Awards 

$135,000 Award in Beating Affirmed, Municipal Liability Reversed; 
1:10; Triplett v. District of Columbia, 108 F.3d 1450 (DC Cir. 
1997). 

Attorney Fee Award in Smoking Suit Affirmed; 3:14; Beaver v. 

Clarke, 120 F.3d 852 (8th Cir. 1997). 

Damage Award and Attorney Fees in Censorship Suit Affirmed; 

4:16; Williams v. Brimeyer, 122 F.3d 1093 (8th Cir. 1997). 

Even Nominal Damages May Justify Attorney Fee Award; 4:6; 

Hyde v. Small , 123 F.3d 583 (7th Cir. 1997). 

Garnishment Proceeding Part of Underlying § 1983 Action; 10:25; 

Yangv. City of Chicago, 137 F.3d 522 (7th Cir. 1998). 

MT Prisoners Win Damages and Fees in Riot Suit; 1 1:9. 

PLRA Attorney Fee Provision Not Retroactive to Pre-PLRA 
Services; 12:7; Glover v. Johnson, 138 F.3d 229 (6th Cir. 1998). 
PLRA Attorney Fee Restrictions Not. Retroactive; 2:13; Blissett v. 

Casey, 969 F. Supp. 118 (NDNY 1997). 

PLRA Requires Winning Prisoner to Pay 25% of Defendants' Atty 
Fees; 2:12; Clark v. Phillips, 965 F. Supp. 331 (ND NY 1997). 
Washington ‘Bulk Mail’ Ban of PLN Struck Down; 2:5; Miniken v. 
Walter, 978 F Supp 1356 (ED WA 1998). 

Attorney Misconduct 

Attn: Lawyers in Prison; 1:8. 

Dismissal for Derelict Lawyer Reversed; 1:13; Clofer v. Perego, 106 
F.3d 678 (5th Cir. 1997). 

Dismissal for Incompetent Appointed Lawyer Reversed; 9:20; 

Dunphy v. McKee, 134 F.3d 1297 (7th Cir. 1998). 

Segregated Prisoners Retain Religious Congregation Rights; 12:20; 
Salahuddin v. Coughlin, 999 F. Supp. 526 (S.D.N.Y. 1998). 
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Civil Commitment 

A Zoo Within a Prison; 8:4. 

Community Notification Upheld by Three Circuits; 4:9; Doe v 
Pataki , 120 F.3d 1263 (2nd Cir. 1997). Roe v. Office of Adult 
Probation , 125 F.3d 47 (2nd Cir. 1997). E.B. v. Verniero, 119 
F.3d 1077 (3rd Cir. 1997). Russel v. Gregoire, 124 F.3d 1079 
(9th Cir. 1997). 

Hawaii Prisoners Challenge ‘Sex Offender’ Label; 11:18, Neal v: 

Shimoda, 131 F.3d 818 (9th Cir. 1997). 

PLRA Filing fees Don’t Apply to Civil Commitments; 8:13; West v. 

Nacht, 986 F. Supp. 1141 (WD WI 1997). 

Them Today, Us Tomorrow; 12:4. 

Through the Civil Commitment Looking Glass; 8:1; Menteer, 
Tamara. 

WI Predator-Law Poster Boy Gets Released; 8:25. 

Civil Procedure 

$28,719 Assessed Against Pro Se Litigant; 11:25; ; McGlothlin v. 

Murray, 993 F. Supp. 413 (WD VA 1997). 

$60,000 Judgement Against Florida DOC Reinstated; 5:18; Quigley, 
James; Heckford v. Florida Dept, of Corrections, 699 So.2d 247 
(Fla. App. 1 Dist. 1997). 

5th Cir. Holds IFP Dismissals Are With Prejudice; 4:20; Marts v. 

Hines, 117 F.3d 1504 (5th Cir. 1997). 

7th Circuit Defines ‘Serious Medical Needs’; 2:18; Gutierrez v. 

Peters, 111 F.3d 1364 (7th Cir. 1997). 

Alabama HIV+ Prisoners Case Remanded Once Again for Proper 
RA Consideration; 6:20; Onishea v. Hopper, 126 F.3d 1323 
(11th Cir. 1997). 

Alabama Jail Held in Contempt for Crowding; 1:12; McCray v. 

Dawson, 953 F. Supp. 1476 (MD AL 1997). 

Bivens Action is Not Time Barred When in Compliance With Rule 
3; 9:18; McGuire v. Tumbo, 137 F.3d 321 (5th Cir. 1998). 

CA Tort Claim Not Required for Administrative Exhaustion; 8:13; 

Barry v. Ratelle, 985 F. Supp. 1235 (SD CA 1997). 

California Lifers Covered by Tolling Statute; 10:24; Martinez v. 

Gomez, 137 F.3d 1124 (9th Cir. 1998). 

Class Action Certification Clarified; 3:25; Wade v. Kirkland, 118 
F.3d 667 (9th Cir. 1997). 

Consent Decree Termination Requires Fact Finding; 12:26; Cody v. 

Hillard, 139 F.3d 1197 (8th Cir. 1998). 

Dismissal for Derelict Lawyer Reversed; 1:13; Clofer v. Perego, 106 
F.3d 678 (5th Cir. 1997). 

Dismissal for Incompetent Appointed Lawyer Reversed; 9:20; 

Dunphyv. McKee, 134 F.3d 1297 (7th Cir. 1998). 

Fact Dispute Bars Qualified Immunity Appeal; 5:20; Naylor v. State 
of Louisiana DOC, 123 F.3d 855 (5th Cir. 1997). 

Failure to Exhaust Administrative Remedies Not Jurisdictional; 

1 1 :9; Lacey v. C.S.P. Solano Medical Staff, 990 F. Supp. 1199 
(ED CA 1997). 

FRCP 12(b)(6) Standard Applied to PLRA Dismissals; 10:15; 

Bazrowxv. Scott, 136 F.3d 1053 (5th Cir. 1998). 

Garnishment Proceeding Part of Underlying § 1983 Action; 10:25; 

Yang v City of Chicago, 137 F.3d 522 (7th Cir. 1998). 

Involuntary Medical Experiements Violate Due Process; 6:16; 

Johnson v. Meltzer, 134 F.3d 1393 (9th Cir. 1998). 

Mailbox Rule Applied to Habeas Petitions; 8:27; Bums v. Morton, 
134 F.3d 109 (3rd cir. 1998). 

Michigan Visiting Restrictions Upheld; 5:22; Bazzetta v. McGinnis. 
133 F.3d 382 (6th Cir. 1998). 

Movant Bears Summary Judgement Burden; 12:25; Arce v. Walker. 
139 F.3d 329 (2nd Cir. 1998). 

NC AG Opinions Reversed in Consecutive Sentence Servitude; 


11:19; Grubb, Roger; Robbins v. Freeman , 496 S.E. 2d 375, 347 
N.C. 664 (1998) and 487 S.E.2d 771 (1997). 

New Trial After Magistrate Conducts Jury Selection; 10:23; 

Thomas v. Whitworth, 136 F.3d 756 (11th Cir. 1998). 

New York Prisoner Settles Excessive Force Case for $25,000; 2:17; 

Slater v. Menard, USDC Navy Case No. 95-cv-897 (FJS). 

No Exhaustion Required in Guard Attack; 1 1 :9; Rodriguez v. 

Berbary, 992 F. Supp. 592 (WD NY 1998). 

No Immunity for Abestos Exposure; Toxic Water Claim Remanded; 

9:23; LaBounty v. Coughlin, 137 F.3d 68 (2nd Cir. 1998). 

No Interlocutory Appeal of Disputed Facts; 12:18; Thomas v. 

Gomez, 143 F.3d 1246 (9th Cir. 1998). 

No Interlocutory Appeals in Decree Terminations; 7:6; United 
States v. State of Michigan, 134 F.3d 745 (6th Cir. 1998). 
Preliminary Injunction Granted in Kosher Diet Claim; 12:23; 

Beerheide v. Zavaras, 997 F. Supp. 1405 (D. Colo. 1998). 
Prisoner Attandance at Disposition Discussed; 10:24; In Re 
Wilkinson, 137 F.3d 911 (6th Cir. 1998). 

Pro Se Tips and Tactics - Discussing Crawford-El; 9:6; Midgley, 
John. 

Pro Se Tips and Tactics - Motions to Dismiss; 12:12; Midgley, 
John. 

Pro Se Tips and Tactics - Summary Judgement; 3:8; Midgley, John. 
Proof of Administrative Exhaustion Required; 8:14; Alexandroai v. 
California Dept, of Corrections, 985 F. Supp. 968 (SD CA 
1997). 

Rule 12(b) Dismissal Requires Inability to Prove Claim; 12:22; 

Chance v. Armstrong, 143 F.3d 698 (2nd Cir. 1998). 

Second Circuit Rules on Appointment of Counsel; 2:22; Hendricks 
v: Coughlin . 114 F.3d 390 (2nd Cir. 1997). 

Sixth Circuit Discusses Habeas IFP; 3:19; Kincade v. Sparkman, 

117 F.3d 949 (6th Cir. 1997). 

Tax Court Required to Assist in Witness Subpoena; 3:19; ILadsell v. 

Commissioner. IRS, 107 F.3d 750 (9th Cir. 1997). 

Trial Requried in Oklahoma Beating Case; 2:15; Green v. Branson, 

1 08 F.3d 1296 (10th Cir. 1997). 

Two Year Limitations on Illinois § 1983 Suits; 9:19; Lucien v. 

Jockisch, 133 F.3d 464 (7th Cir. 1998). 

Untimely Jury Demand Must be Fairly Considered; 12:20; 
Members v. Paige, 140 F.3d 699 (7th Cir. T998). 

Commentary 

Anatomy of a Whitewash; 10:7; Abu-Jamal, Mumia. 

Former Arizona Governor Sentenced; 7:18; Stough, O’Neil. 
Judge-Made Law; 1:5; Abu-Jamal. Mumia. 

Rural Prison as Colonial Master; 4:1; Parenti, Christian. 

Smoking, Lies and Hypocrisy; 1:1; Wright, Paul. 

The Limits of the Law; 4:5; Abu-Jamal, Mumia. 

Turning the Screws in California; 3:18; Wisely, Willie. 

Where International Law Ain’t Law; 7:5; Abu-Jamal, Mumia. 

Where to Now For Prison Smoking?; 2:6; Wright, Paul. 

With Advocates Like These: Capitulation, Collaboration and 
CURE-Ohio; 11:14; Wright, Paul. 

Conditions of Confinement 

AL Jail Enjoined From Holding Prisoners Overnight; 1 :9; Cooper v. 

Pickens County. AL, 955 F. Supp. 1390 (ND AL 1997). 

Attorney Fee Award in Smoking Suit Affirmed; 3:14; Weaver v. 

Clarke, 120 F.3d 852 (8th Cir. 1997). 

Cold Cell Violates 8th Amendment; 2:21; Dixon v. Godinez, 114 
F.3d 640 (7th Cir. 1997). 

Conditions in Camden County Jail Unconstitutional; 4:22; Ingalls v. 
Flono, 968 F.Supp. 193 (DNJ 1997). 
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Consent Decree Termination Requires Fact Finding; 12:26; Cody v. 

Hillard, 1 39 F.3d 1 1 97 (8th Cir. 1998). 

D.C. Smoking Injunction Reversed; 1 1 :24; Scott v. District of 
Columbia, 139 F.3d 940 (DC Cir. 1998). 

Deaf Prisoners in Washington Seek Class-Wide Relief; 2:9; Fathi, 
David C.; Crollard, Jeff B.; Feldman, Leonard J.; Duffy v. 
Riveland. 

Exposure to Cold States Claim Exhaustion Requirement of PLRA 
Not Retroactive; 2:13; Mitchell v. Shomig, 969 F. Supp. 487 (ND 
EL 1997). 

Fatal Mismanagement at Ohio CCA Prison; 6:14. 

Guard Awarded $300,000 for ETS Exposure in ADA Suit; 12:15; 

Muller v. Costello, 997 F. Supp. 299 (ND NY 1998). 

Inadequate Prison Security Violates 8th Amendment; 2:18; 

Valazquez-Martinez v. Colon, 961 F. Supp. 362 (D PR 1997). 

No Immunity for Abestos Exposure; Toxic Water Claim Remanded; 

9:23; LaBounty v. Coughlin, 137 F.3d 68 (2nd Cir. 1998). 

No Immunity for Smoke Exposure; 4:20; Rochon v. City of Angola, 
122 F.3d 319 (5th Cir. 1997). 

Pennsylvania Consent Decree Clarified; 7:20; Imprisoned Citizens 
Union v. Sharp, 977 F. Supp. 335 (ED PA 1996). 

Resources for Smoking Litigation; 2:7. (review) 

San Francisco and County Jail Conditions Held Unconstitutional; 
6:1 8: .Jones v. City and County of San Francisco, 976 F. Supp. 
896 (ND CA 1997). 

Smoking, Lies and Hypocrisy; 1:1; Wright, Paul. 

Texas Prisoners Bake to Death; 11:16; Friedmann, Alex. 

Where to Now For Prison Smoking?; 2:6; Wright, Paul. 

Consent Decrees 

CA Death Row Decree Ended; 9:10; Thompson v. Gomez, 993 F. 
Supp. 749 (ND CA 1997). 

Consent Decree Termination Requires Fact Finding; 12:26; Cody v. 

Hillard, 139 F.3d 1197 (8th Cir. 1998). 

Consent Decree Termination Upheld; 8:13; Hadix v. Johnson, 133 
F.3d 940 (6th Cir. 1998). 

No Interlocutory Appeals in Decree Terminations; 7:6; United 
States v. State of Michigan, 134 F.3d 745 (6th Cir. 1998). 
Pennsylvania Consent Decree Clarified; 7:20; Imprisoned Citizens 
Union v. Sharp, 977 F. Supp. 335 (ED PA 1996). 

PLRA Termination Provision Constitutional in Eleventh Circuit; 

11:8 ,Dougan v. Singletary, 129 F.3d 1424 (11th Cir. 1997). 
PLRA Termination Provision Unconstitutional in Ninth Circuit; 

12:6; Taylor v. U.S., 143 F.3d 1178 (9th Cir. 1998). 

PLRA Termination Provisions Constitutional; 4:12; Gavin v. 

Branstad , 122 F.3d 1081 (8th Cir. 1997). 

PLRA Termination Provisions Unconstitutional; 6:12; Taylor v. 
State of Arizona, 972 F. Supp. 1239 (D AZ 1997). 

Court Access 

Actual Injury Required in Legal Mail Claim; 2:8; Oliver v. Fauver, 

1 18 F.3d 175 (3rd Cir. 1997). 

Alaska Computer Printer Ban Questioned; 4:22; Mathis v. Sauser, 
942 P.2d 1117 (Alaska 1997). 

Arizona Court Fee Law Upheld; 3:15; Beck v. Symington, 972 F. 
Supp. 532 (D AZ 1997). 

Arizona DOC Paralegal Fraud: Law Libraries Closed, Replaced by 
Scam Artists; 10:1; Pens, Dan. 

Arizona Paralegals Obstruct Court Access; 10:3. 

AZ Prisoners Have Right to Attend Paternity Hearings; 5:25; 
Arizona Dept, of Economic Security v. Valentine, 945 P.2d 828 
(AZ App. Div. 1, 1997). 


BJS Reports Prison Litigation Statistics; 4:11. 

Court Access for Prisoner Access to Teleconference; 12:23; Christie 
v. Husz, 579 N.W.2d 243 (Wis. App. 1998). 

Denial of Legal Materials Sent by Relatives Upheld; 10:28; Weiler v. 

Purkett, 137 F.3d 1047 (8th Cir. 1998) (en banc). 

Idaho Court Access Class Action Suit Proceeds; 2:19; Gomez v. 

Vernon, 962 F. Supp. 1296 (D ID 1997). 

Idaho Law Libraries Closed, Pillaged; 8:7. 

Illinois Court Access Suit Dismissed; 6:17; Walters v. Edgar, 973 F. 
Supp. 793 (ND IL 1997). 

Legal Material Confiscation May Violate First Amendment; 1:12; 

Weiler v. Purkett, 104 F.3d 149 (8th Cir. 1997). 

Legal Papers Must be Returned to Owner; Prisoner Legal Mail 
Banned; 2:17; Goffv. Nix, 113 F.3d 887 (8th Cir. 1997). 

Legal Services Corporation Restrictions Affirmed; 12:11; Wright, 
Paul; Legal Aid Society of Hawaii v. Legal Services Corp. , 145 
F.3d 1017 (9th cir. 1998). 

Mailbox Rule Applied to Habeas Petitions; 8:27; Bums v. Morton, 
134 F.3d 109 (3rd Cir. 1998). 

Maryland Indigent Court Cost Suit Settled; 10:16; Colvin v. 

Robinson, USDC MD, Case No. MJG-92-3604. 

Movant Bears Summary Judgement Burden; 12:25; Arce v. Walker, 
139 F.3d 329 (2nd Cir. 1998). 

Nebraska Prisoners Have Right to Defend Against Suit; 10:29; 
Board of Regents v. Thompson, 6 Neb. App. 734 (NE Ct. App. 
1998). 

Prisoner Attandance at Disposition Discussed; 1 0:24; In Re 
Wilkinson, 137 F.3d 911 (6th Cir. 1998). 

Prisoners’ Legal Services of NY Victim of Budget Ax; 12:16; Pens, 
Dan. 

Pro Se Tips and Tactics - Limiting the Burdens of Pro Se Prisoner 
Litigation;-6:6; Midgley, John, (review) 

Struggling Against the Death Machine; 9:8; Pens, Dan. 

Tax Court Required to Assist in Witness Subpoena; 3:19; Hadsell v 
Commissioner, IRS, 107 F.3d 750 (9th Cir. 1997). 

Death Penalty 

CA Death Row Decree Ended; 9:10; Thompson v. Gomez, 993 F. 
Supp. 749 (ND CA 1997). 

Cases of Interest From the U.S. Supreme Court’s 1997-98 Term; 

9:3; Calderon v. Ashmus, 118 S.Ct 1694 (1998). 

No Right For Media to Witness Execution; 12:11; California First 
Amendment Coalition v. Calderon, 1 5ff F.3d 976 (9th Cir. T998). 
Ohio Death Row Uprising; 3:17. 

Struggling Against the Death Machine; 9:8; Pens, Dan. 

Whitewash in Greene County; 9:9; Abu- Jamal, Mumia. 

Disciplinary Hearings 

$13,501 Jury Award in Seg Case Affirmed; New Trial Denied; 9:20; 

Wilson v. Philadelphia, 986 F. Supp. 282 (ED PA 1997). 

Ad Seg May Require Due Process; 3:2 1 , Sealey v. Giltner, 116 F.3d 
47 (2nd Cir. 1997). 

AEDPA Successive Petitions Clause Not Applicable to Disciplin- 
ary Hearings; 9:22; In Re Cain, 137 F.3d 234 (5th Cir. 1998). 
Damages Suit Stayed While Habeas Pursued in Disciplinary Hearing 
Challenge; 2:19; Post v. Gilmore, 1 1 1 F.3d 556 (7th Cir. 1997). 
DC Circuit Resurrects Hewitt v. Helms', 1 1:12; Brown v. Plaut, 131 
F.3d 163 (DC Cir. 1997). 

Deportation Moots Federal Habeas Appeal; 12:22; Diaz v. 

Duckworth, 143 F.3d 345 (7th Cir. 1998). 

Disciplinary Hearing Violations Enjoined; 8:29; Whitlock v. Johnson, 
982 F. Supp. 615 (ND IL 1997). 
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Discipline for Possessing Legal Papers Vacated; 12:17; Tebbetts v. 

Whitson , 956 P.2d 639 (Colo. CA, Div. I 1997). 

Evidence Must Support Disciplinary Ruling; 3:23; Hayes v. 

McBride, 965 F. Supp. 1186 (ND IN 1997). 

Fact Finding Required in Disciplinary Suits; 5:17; Cespedes v. 
Coughlin, 956 F. Supp. 454 (SD NY 1997). Gonzales v. 

Coughlin , 969 F. Supp. 256 (SD NY 1997). 

Florida Prisoners Have Right to Present Evidence, at Disciplinary 
Hearings; 5:21; Munn v. State, 694 So.2d 92 (Fla. App. 1 Dist. 
1997). 

Hawaii Prisoners Challenge ‘ Sex Offender’ Label; 11:18; Neal v. 

Shimoda , 131 F.3d 818 (9th Cir. 1997). 

Heck Applied to Segregation Claims; 4:18; Stone-Bey v. Barnes, 120 
F.3d 718 (7th Cir. 1997). 

Kansas Prisoners Entitled to Notice of Prison Rules; 9:19; l.e v. 

Simmons, 948 P.2d 1142 (Kan. App. 1997). 

Liberty Interest Created By Fine; 11:22; Barone v. Hatcher, 984 F. 
Supp. 1304 (D. Nev. 1997). 

Louisiana DOC Defiance Rule Unconsitutional; 5:13; Clarke v. 

Stadler, 121 F.3d 222 (5th Cir. 1997). 

New Jersey DOC Required to Follow Own Rules; 3:26; Johnson v 
New Jersey DOC, 688 A.2d 1 123, 298 N.J. Super. 79 (1997). 
New York Work Release Creates Liberty Interest; 1:13; Greaves v. 

State of New York. 951 F. Supp 33 (SD NY 1996). 

No Immunity for Hearing Officer’s Failure to Examine Cl Credibil- 
ity; 4:19; Gomez v. Kaplan, 964 F. Supp. 830 (SD NY 1997). 

NY Seg Case Dismissed on Remand; 1 1:13; Sealeyv. Coughlin, 997 
F. Supp. 316 (NDNY1998). 

Prison Disciplinary Proceedings Cognizable Under § 1983 in 
Florida; 5:25; Jones v. Kirkland, 696 So.2d 1249 (Fla. App. 4 
Dist. 1997). 

Prolonged SHU Confinement May Implicate Liberty Interest But 
No Damages; 4:12; Wright v. Miller, 973 F. Supp. 390 (SD NY 
1997). 

Satidin Analysis Hinges on Punishment Actually Imposed; 10:22; 

Scott v. Albury, 138 F.3d 474 (2nd Cir. 1998). 

Seg Conditions Analyzed for Sandin Purposes; 7:21; Wright v. 

Coughlin, 132 F.3d 133 (2nd Cir. 1998). 

Segregation Conditions Defined for Sandin Purposes; 6:21; Wagner 
v. Hanks, 128 F.3d 1 173 (7th Cir. 1997). 

Segregation Requires Less Due Process; 11:25; Sylvester v. Hanks, 
140 F.3d 713 (7th Cir. 1998). 

Seventh Circuit Split on Self-Defense in Prison; 12:21; United States 
v Haynes, 143 F.3d 1089 (7th Cir. 1998). 

Spanish Speaking Prisoners Entitled to Interpreters; 3:12; Franklin 
v. District of Columbia, 960 F. Supp. 394 (D DC 1997). 

U.S. Supreme Court Clarifies § 1983 Claims; 8:20; Midgley, John; 

Fathi, David C. Spencer v. Kemna, 118 S.ct. 978 (1998). 
Washington Good Time Loss Implicates Due Process; 11:19; In Re 
Gronquist, 89 Wn.App. 596, 950 P.2d 497 (WA Ct.App. Div. I. 
1997). 

Disclosure of Records 

Community Notification Upheld by Three Circuits; 4:9; Doe v. 
Pataki, 120 F.3d 1263 (2nd Cir. 1997). E.B. v. Vemiero, 119 F.3d 
1077 (3rd Cir. 1997). Roe v. Office of Adult Probabtion, 125 F.3d 
47 (2nd Cir. 1997). Russel v. Gregoire, 124 F.3d 1079 (9th Cir. 
1997). 

Eighth Amendment 

7th Circuit Defines ‘Serious Medical Needs’; 2:18; Gutierrez v. 
Peters, 111 F.3d 1364 (7th Cir. 1997). 


Cigarette Health Hazards; 9:5; Wright, Paul, (review) 

Cold Cell Violates 8th Amendment; 2:21; Dixon v. Godinez, 1 14 
F.3d 640 (7th Cir. 1997). 

D.C. Smoking Injunction Reversed; 1 1 :24; Scott v. District of 
Columbia, 139 F.3d 940 (DC Cir. 1998). 

Fact Dispute Bars Qualified Immunity Appeal; 5:20; Naylor v. State 
of Louisiana DOC, 123 F.3d 855 (5th Cir. 1997). 

Failure to Protect in Prison Fight Violates 8th Amendment; 10:28; 

Pavne v. Collins, 986 F. Supp. 1036 (E.D.Tex. 1997). 

Failure to Protect Informant Claim Set for Trial; 4:10; Dowling v. 

Hannigan, 968 F. Supp. 610 (D KS 1997). 

Failure to Protect Informant Violates 8th Amendment; 3:25; 

Hamilton v. heavy, 117 F.3d 742 (3rd Cir. 1997). 

Inadequate Prison Security Violates 8th Amendment; 2:18; 

Valazquez-Martinez v. Colon, 961 F. Supp. 362 (D PR 1997). 
Iowa Prison Nurse Liable in Birthing; 2:20; Coleman v. Rahija, 114 
F.3d 778 (8th Cir. 1997). 

Jury Verdict Affirmed in Arkansas Prisoner Attack; 5:19; Newman 
v. Holmes, 122 F.3d 650 (8th Cir. 1997). 

Medical Restraint Requires Doctor’s Supervsion; 11:20; Buckley v. 

Rogerson, 133 F.3d 1125 (8th Cir. 1998). 

MT Prisoners Win Damages and Fees in Riot Suit; 11:9. 

No Administrative Exhaustion for Bivens Suit; 10:14; Lunsford v. 
Jumao-As, 139 F.3d 1233 (9th Cir. 1998); Garnett v. Hawk, 127 
(10th Cir. 1997). 

No Exhaustion Required for Money Damage Claims; 10:15; Russo 
v. Palmer, 990 F. Supp. 1047 (ND IL 1998). 

No Immunity for Abestos Exposure; Toxic Water Claim Remanded; 

9:23; LaBounty v. Coughlin, 137 F.3d 68 (2nd Cir. 1998). 

No Immunity for Smoke Exposure; 4:20; Rochon v. City of Angola, 
122 F.3d 319 (5th Cir. 1997). 

No Immunity in Failure to Protect Informant Suit; 11:16; Dowling 
v. Hannigan, 995 F. Supp. 1188 (D KS 1998). 

Physicial Injury Limit Defined. Wrongly; 5:10; Luong v. Halt, 979 
F. Supp. 481 (ND TX 1997). 

PLRA Physical Injury Requirement Does Not Apply to Ex-Cons; 

10:14; Kerr v. Puckett, 138 F.3d 321 (7th Cir. 1998). 

Resources for Smoking Litigation; 2:7. (review) 

Risk of Serious Harm States Claim; 8:29; Heisler v. Kralik, 981 F. 
Supp. 830 (SD NY 1997). 

San Francisco and County Jail Conditions Held Unconstitutional; 
6:18; Jones v. City and County of San Francisco, 976 F. Supp. 
896 (ND CA 1997). 

Snitch Jacketing States 8th Amendment Claim: 3:21; Watson v. 

.. McGinnis, 964 F. Supp. 127 (SD NY 1997). 

Supervisors Liable for Excessive Force; 3:22; Estate of Davis by 
Ostenfeldv. Delo, 115 F.3d 1388 (8th Cir. 1997). 

Transgender Treatment Questioned; 7:19; Maggert v. Hanks, 131 
F.3d 670 (7th Cir. 1997). 

UNICOR Worker Receives S928.32 for Lost Hand; 10:20; Bagola v. 

Kindt, 131 F.3d 632 (7th Cir. 1997). 

Vigilante Attack on Prisoner Requires Trial; 6:25; Fischl v. 

Armitage, 128 F.3d 50 (2nd Cir. 1997). 

Where to Now For Prison Smoking?; 2:6; Wright. Paul. 

Evidentiary Ruling 

Criminal History Inadmissable for Impeachment; 7:25; Daniels v. 

Loizzo, 986 F. Supp. 245 (SD NY 1997). 

Failure to Protect in Prison Fight Violates 8th Amendment; 10:28; 

Payne v. Collins, 986 F. Supp. 1036 (E.D.Tex. 1997). 

Sexual History Evidence Limited in Rape Suit; 7:19; Giron v. CC.4, 
981 F. Supp. 1406 (D NM 1997). 

Vigilante Attack on Prisoner Requires Trial; 6:25; Fischl v. 


1999 January 


16 


Prison Legal News 



Armitage, 128 F.3d 50 (2nd Cir. 1997). 

Excessive Force 

$135,000 Award in Beating Affirmed, Municipal Liability Reversed; 
1:10; Triplett v. District of Columbia, 108 F.3d 1450 (DC Cir. 
1997). 

$22,500 to Settle WA Jail Brutality Suit; 8:14; Burton v. Bacon, 

Case No. C94-1561S US DC Seattle, WA. 

$225,000 Jury Award in CDC Shooting Affirmed; 4:10; Ashker v. 

California Dept, of Corrections, 112 F.3d 392 (9th Cir. 1997). 

4th Circuit Establishes Detainee Excessive Force Standard; 4:17; 

Riley v. Dorton , 115 F.3d 1159 (4th Cir. 1997). 

Abuses Continue at Private INS Facility; 11:13; Friedmann, Alex. 
Anatomy of a Whitewash; 10:7; Abu-Jamal, Mumia. 

Beating by Unknown Guards States Claim; 6:23; Arnold v. Moore, 
980 F. Supp. 28 (D DC 1997). 

Corcoran Prison Sex, Lies, and Videotape; 10:8; Wisely, Willie. 

Eight California Prison Guards Indicted; 7:13; Wisely, Willie. 

Fired SCI Greene Guards Regain Jobs; 1 1:6. 

Four Indicted in Videotaped Brazoria in Jail Beatings; 10:19. 

French Robertson Prisoner Wins Suit; 4:3. 

Georgia Brutality Suit Settled for $285,500; 10:12; Schirato, 

Christopher; Anderson v. Garner, Case No. 4:96-CV0322-HLM. 
US DC, Rome, GA. 

Los Angeles Jail Death Ruled Homicide; 8:9. 

Manslaughter Charges Against Three TX Guards Dismissed; 10:18. 
MT Prisoners Win Damages and Fees in Riot Suit; 1 1 :9. 

New York Prisoner Awarded $56,000 for Beating; 6:8; Cay v. 

Burleight, USDC Case No. 89-CV-878 (ND NY 1997). 

New York Prisoner Settles Excessive Force Case for $25,000; 2:17; 

Slater v. Menard, USDC Navy Case No. 95-cv-897 (FJS). 

Nine Florida Prison Guards Indicted, Fired; 10:4. 

No Interlocutory Appeal of Disputed Facts; 12:18; Thomas v. 

Gomez, 143 F.3d 1246 (9th Cir. 1998). 

Pelican Bay $600,000 Wrongful Death Settlement; 3:26. 

PLRA Attorney Fee Restrictions Not Retroactive; 2:13; Blissett v. 

Casey, 969 F. Supp. 118 (ND NY 1997). 

Supervisors Liable for Excessive Force; 3:22; Estate of Davis bv 
Ostenfeld v. Delo, 1 1 5 F.3d 1 388 (8th Cir. 1997). 

Torture Info Wanted; 1:10. 

Trial Requried in Oklahoma Beating Case; 2:15; Green v. Branson, 
108 F.3d 1296 (10th Cir. 1997). 

Union County, NJ, Jail Guards Convicted; 8:11. 

Untimely Jury Demand Must be Fairly Considered; 12:20; 

Members v. Paige, 140 F.3d 699 (7th Cir. 1998). 

Whitewash in Greene County; 9:9; Abu-Jamal, Mumia. 

Federal Legislation 

BOP Porn Ban Held Unconstitutional; 3:10; Amatel v. Reno, 975 F. 
Supp. 365 (D DC 1997). 

Legal Services Corporation Restrictions Affirmed; 12:11; Wright, 
Paul; Legal Aid Society of Hawaii v. Legal Services Corp., 145 
F.3d 1017 (9th Cir. 1998). 

Federal Statutory Law 

8th Circuit Orders BOP Sentence Reductions; 7:20; Egan v. Hawk, 
983 F. Supp. 858 (D MN 1997). 

8th Circuit Orders BOP Sentence Reductions; 7:20: Martin v 
Gerlinski, 133 F.3d 1076 (8th Cir. 1998). 

ADA and RA Suits Not Barred by 1 1th Amendment; 9:12; Clark v. 

State of California, 123 F.3d 1267 (9th Cir. 1997). 

ADA Applied to AR Jail; 9:13; Herndon v. Johnson, 970 F. Supp. 


703 (ED AR 1997). 

ADA Applies to State Prisons; 9:14; Saunders v. Horn, 960 F. 

Supp. 893 (ED PA 1997). 

ADA/RA Apply to FL Prison Gain Time Issues; Suit Settled; 9:12; 
Raines v. State of Fla., 983 F. Supp. 1362 (ND Fla. 1997) and 
987 F. Supp. 1416 (ND FL 1997). 

ADA/RA Apply to Jails and Give Deaf Right to TDD; 11:21; 
Hanson v.Sagamon County Sheriff s Department, 991 F. Supp. 
1059 (C.D. IL 1998). 

Alabama HIV+ Prisoners Case Remanded Once Again for Proper 
RA Consideration; 6:20; Onishea v. Hopper, 126 F.3d 1323 
(11th Cir. 1997). 

BOP Sentence Reduction Granted to Non-Violent Offender; 1 1 :23; 

Johnson v. Crabtree, 996 F. Supp. 999 (D OR 1997). 

BOP Sentence Reductions Cannot Be Denied- Based Upon Firearm 
Enhancements; 4:11; Roussos v. Menifee, 122 F.3d 1 59 (3rd Cir. 
1997). 

BOP Exceeds Statutory Authority in Denying Sentence Reduction; 

4:13 Miller v. United States, 964 F. Supp. 15 (D DC 1997). 
Bureau of Prisons Estopped from Denying Sentence Reduction; 

8:19; Sisneros v. Booker , 981 F. Supp. 1374 (D CO 1997). 
Bureau of Prisons Gag Rule Enacted; 2:3. 

CA ADA/RA Injunction Affirmed; 9:13; Armstrong v. Wilson , 124 
F.3d 1019 (9th Cir. 1997). 

Deaf Prisoners in Washington Seek Class-Wide Relief; 2:9; Fathi, 
David C.; Crollard, Jeff B.; Feldman, Leonard J.; Duffy v. 
Riveland. 

Denial of Social Security Benefits to Prisoners Upheld; 12:21; 

Butler v. Apfel, 144 F.3d 622 (9th Cir. 1998). 

FL DOC Violates Individuals with Disabilities Education Act; 

10:21; Paul Y bv and through Kathv Y. v. Singletary, 979 F. Supp. 
1422 (SD FL 1997). 

Florida PRIDE Employees Denied Minimum Wages; 2:10; Quigley, 
James; Gambettav. PRIDE, 112F.3d 1 1 19 (1 1th Cir. 1997). 
Gender Motivated Violence Act; 7:24; Crisonino v. New York City 
Housing Authority, 985 F. Supp. 385 (SDNY 1997). 

Guard Awarded $300,000 for ETS Exposure in ADA Suit; 12:15; 

Muller v. Costello, 997 F. Supp. 299 (ND NY 1998). 

Injury Required to Enforce Grand Jury Law; 7:25; Sargeant v. 

Dixon, 130 F.3d 1067 (DC Cir. 1997). 

MI Prison ‘Fee’ Law Preempted by ERISA; 9:17; Roberts v. Baugh, 

986 F. Supp. 1074 (ED MI 1997). 

Pretrial Detainees Not Covered by FLSA; 4:15; Villarreal v. 

Woodham, 113 F.3d 202 (11th Cir. 1997). 

Qualified Immunity No Protection for ADA Injunctive Claims; 

12:10; Rouse v. Plantier, 997 F. Supp. 575 (D NJ 1998). 

RFRA Still Applies to Federal Government; 12:25; In Re Young, 

141 F.3d 854 (8th Cir. 1998). 

Sign Language Interpreters Required in Missouri; 10:20; Randolph v. 

Rodgers, 980 F. Supp. 1051 (E D. Mo. 1997). 

Third Circuit Applies ADA to Prisoners; Supreme Court Grants 
Review; 4:6; PA DOC v. Yeskey, Case No. 97-634; Yeskey v. 
Commonwealth of PA DOC, 118 F.3d 168 (3rd Cir. 1997). 

Trial Required in New Jersey Diabetic Care Suit; 10:23; Rouse v. 

Plantier, 987 F. Supp. 302 (D.N.J. 1997). 

U.S. Supreme Court Rules That ADA Applies to Prisoners; 9:1; 
Wright, Paul; Bragdon v. Abbott, 118 S.Ct. 2196 (1998); 
Pennsylvania DOC v. Yeskey, 118 S.Ct. 1952 (1998). 

UNICOR Worker Receives $928,32 for Lost Hand; 10:20; Bagola v. 

Kindt, 131 F.3d 632 (7th Cir. 1997). 

Washington Felon Voting Suit Proceeds; 9:22; Farrakhan v. Locke, 

987 F. Supp. 1304 (ED WA 1997). 
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Forfeiture 

Cases of Interest From the U.S. Supreme Court’s 1997-98 Term; 

9:3; United States v. Bajakajian, 118 S.Ct. 2028 (1998). 

Frivolous Litigation 

$28,719 Assessed Against Pro Se Litigant; 11:25; McGlothlin v. 

Murray , 993 F. Supp. 413 (WD VA 1997). 

5th Cir. Holds IFP Dismissals Are With Prejudice; 4:20; Marts v. 

Hines , 117 F.3d 1504 (5th Cir. 1997). 

Prior Dismissals Count as Strikes; 5:10; Keener v. PA Board of 
Probation and Parole , 128 F.3d 143 (3rd Cir. 1997); Tierney v. 
Kupers, 128 F.3d 1310 (9th Cir. 1997). 

Gang Policies 

STGMU-tized in New Jersey; 8:7. 

Good Time 

8th Circuit Orders BOP Sentence Reductions; 7:20; Martin v. 

Gerlinski , 133 F.3d 1076 (8th Cir. 1998). 

ADA/RA Apply to FL Prison Gain Time Issues; Suit Settled; 9:12; 

Raines v. State of Fla., 983 F. Supp. 1362 (ND Fla. 1997). 
Another Florida Gain-Time Statute Unconstitutional; 7:18; Britt v. 

Chiles , 704 So.2d 1046 (Fla. S.Ct. 1997). 

BOP Sentence Reduction Granted to Non-Violent Offender; 11:23; 

Johnson v. Crabtree, 996 F. Supp. 999 (D OR 1997). 

BOP Sentence Reductions Cannot Be Denied Based Upon Firearm 
Enhancements; 4:11; Roussos v. Menifee, 122 F.3d 159 (3rd Cir. 
1997). 

BOP Statutory Authority in Denying Sentence Reduction; 4:13; 

Miller v. United States, 964 F. Supp. 15 (D DC 1997). 

Bureau of Prisons Estopped from Denying Sentence Reduction; 

8:19; Sisneros v. Booker, 981 F. Supp. 1374 (D CO 1997). 
Florida Finally Learns the Meaning of Ex Post Facto; 5:20; Calamia 
v. Singletary , 694 So.2d 733 (Fla. S.Ct. 1997). 

Kansas Prisoners Entitled to Halfway House Credits; 10:27; State v. 

Cordill, 24 Kan. App.2d 780, 955 P.2d 633 (Kan. App. 1997). 
No Ex Post Facto Violation in Permanent Loss of Forfeited Good 
Time; 5:11; Hallmark v. Johnson , 118 F.3d 1073 (5th Cir. 1997). 
No Federal Remedy for False Disciplinary Charges; 5:19; Leslie v. 

Doyle, 125 F.3d 1132 (7th Cir. 1997). 

Repeal of South Carolina Furlough Law Violates Ex Post Facto; 

6:23; Plyler v Moore, 129 F.3d 728 (4th Cir. 1997). 

Texas May Not Retroactively Stop Mandatory Release; 1 1 :4; Ex 
Parte Schroeter, 958 S.W.2d 811 (Tex.Crim.App. 1997). 
Washington Good Time Cap Clarified; 6:22; Matter ofMahrle, 945 
P.2d“1142 (Wash: App. Div. 3 1997). 

Washington Good Time Loss Implicates Due Process; 11:19; In Re 
Gronquist , 89 Wn.App. 596. 950 P.2d 497 (WA Ct.App. Div. I. 
1997). 

Guard/DOC Misconduct 

$450,000 Award in Sexual Assault Case Not Excessive; 4:20; Mathie 
v. Fries, 121 F.3d 808 (2nd Cir. 1997). 

$6.5 Million Spent in California Sexual Harassment Suit; 6:15. 
Anatomy of a Whitewash; 10:7; Abu-Jamal, Mumia. 

Arizona DOC Paralegal Fraud: Law Libraries Closed, Replaced by 
Scam Artists; 10:1; Pens, Dan. 

Arizona Paralegals Obstruct Court Access; 10:3. 

California Guard Gets Prison in Child Molester Attacks; 9:15; 
Wisely, Willie. 

California Prison Psychologist Kills Child, Self; 6:14. 

Corcoran Prison Sex, Lies, and Videotape; 10:8; Wisely, Willie. 


Corrupt Cleveland Cops/Guards Sentenced; 12:10. 

Eight California Prison Guards Indicted; 7:13; Wisely, Willie. 
Ex-Prison Sues Over Phony Jail Dentist; 12:5. 

FBI Law Enforcement Sting Nabs 53 in Ohio; 7:15. 

Former Texas Prison Chief Indicted; 7:12. 

Jailers Charged in Bribery, Kickback Schemes; 8:24. 

New York Prisoner Awarded $56,000 for Beating; 6:8; Cay v. 

Burleight, USDC Case No. 89-CV-878 (ND NY 1997). 

Nine Florida Prison Guards Indicted, Fired; 10:4. 

Oregon Guard Pleads Guilty to Perjury; 8:28. 

Spokane County Corrections Officials Accused of Cover-up; 6:11. 
Union County, NJ, Jail Guards Convicted; 8:11. 

Utah Prison Guard Faces Sodomy Charges; 12:9. 

West Virginia Jailers Sentenced to Prison; 3:17. 

Habeas Corpus 

8th Circuit Orders BOP Sentence Reductions; 7:20; Martin v. 

Gerlinski, 133 F.3d 1076 (8th Cir. 1998). 

AEDPA Successive Petitions Clause Not Applicable to Disiplinary 
Hearings; 9:22; In Re Cain, 137 F.3d 234 (5th Cir. 1998). 

BOP Sentence Reduction Granted to Non-Violent Offender; 1 1 :23; 

Johnson v. Crabtree, 996 F. Supp. 999 (D OR 1997). 

BOP Sentence Reductions Cannot Be Denied Based Upon Firearm 
Enhancements; 4:11; Roussos v. Menifee , 122 F.3d 159 (3rd Cir. 
1997). 

Bureau of Prisons Estopped from Denying Sentence Reduction; 

8:19; Sisneros v. Booker, 981 F. Supp. 1374 (D CO 1997). 

Cases of Interest From the U.S. Supreme Court’s 1997-98 Term; 

9:3; Calderon v. Ashmus , 118 S.Ct 1694 (1998). 

Damages Suit Stayed While Habeas Pursued in Disciplinary Hearing 
Challenge; 2:19 -,Postv. Gilmore, 111 F.3d 556 (7th Cir. 1997). 
DC Circuit Resurrects Hewitt v. Helms', 11:12; Neal v. District of 
Columbia, 131 F.3d 172 (DC Cir. 1997). 

Deportation Moots Federal Habeas Appeal; 12:22; Diaz v. 

Duckworth, 143 F.3d 345 (7th Cir. 1998). 

Heck Applied to Segregation Claims; 4:18; Stone-Bey v. Barnes, 120 
F.3d 718 (7th Cir. 1997). 

Louisiana DOC Defiance Rule Unconsitutional; 5:13; Clarke v. 

Stadler, 121 F.3d 222 (5th Cir. 1997). 

MA and WA Parole Suits Not Cognizable Under § 1983; 4:8; 

Butterfield v. Bail, 120 F.3d 1023 (9th Cir. 1997). 

Mailbox Rule Applied to Habeas Petitions; 8:27; Burns v. Morton, 
134 F.3d 109 (3rd Cir. 1998). 

No Ex Post Facto Violation in Permanent Loss of Forfeited Good 
Time; 5:11; Hallmark v. Johnson, 118 F.3d 1073 (5th Cir. 1997). 
PLRA Doesn’t Apply to Habeas; 1:8; Martin v. Bissonette, 118 
F.3d 871 (1st Cir. 1997). 

Segregation Conditions Defined for Sandin Purposes; 6:21; Wagner 
v Hanks, 128 F.3d 1173 (7th Cir. 1997). 

Segregation Requires Less Due Process; 11:25; Sylvester v. Hanks, 
140 F.3d 713 (7th Cir. 1998). 

Sentence Runs During Wrongful Release; 8:19; Schwitchenberg v. 

ADOC, 951 P.2d 449 (A Z S.Ct. 1997). 

Sixth Circuit Discusses Habeas IFP; 3:19; Kincade v. Sparkman, 

117 F.3d 949 (6th Cir. 1997). 

Successive Texas Habeas Corpus Defined; 1 1 :20; Ex Parte Evans, 
964 S.W.2d 643 (Tex.Ct.App. 1998). 

The Buck Stops Where?; 10:11; Friedmann, Alex. 

U.S. Supreme Court Claifies § 1983 Claims; 8:20; Midgley, John; 

Fathi, David C.; Spencer v. Kemna, 118 S.ct. 978 (1998). 

U.S. Supreme Court Reverses Reed; 9:2; New Mexico Ex Rel Ortiz v. 
Reed, 118 S.Ct. 1860(1998). 
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H1V7AIDS 

Alabama HIV+ Prisoners Case Remanded Once Again for Proper 
RA Consideration; 6:20; Onishea v. Hopper , 126 F.3d 1323 
(11th Cir. 1997). 

Notes from the Unrepenitentiary; 8:8: Whitehorn, Laura. 

Prisons and Aids; 6:5; Burton-Rose, Daniel, (review) 

U.S. Supreme Court Rules That ADA Applies to Prisoners; 9:1; 

Wright, Paul, Bragdon v. Abbott, 118 S.ct. 2196 (1998). 

Updated AIDS Bibliography Published; 12:9. (review) 

Immigration 

Abuses Continue at Private INS Facility; 11:13; Friedmann, Alex. 

Immunity 

£9.500 Award for Involuntary Psychotropic Drugging Affirmed; 

4:7; Doby v. Hickerson , 120 F.3d 111 (8th Cir. 1997). 

ADA and RA Suits Not Barred by 1 1th Amendment; 9:12; Clark v. 

State of California, 123 F.3d 1267 (9th Cir. 1997). 

Alabama Counties Not Liable for Jail Conditions; 10:29; Turquitt v 
Jefferson County, AL, 137 F.3d 1285 (11th Cir. 1998). 

Blanket Jail Strip Search Policy Unconstitutional: 12:18; Foote v. 

Spiegel, 995 F. Supp. 1347 (D. Utah 1998). 

CA ADA/RA Injunction Affirmed; 9:13; Armstrong v. Wilson , 124 
F.3d 1019 (9th Cir. 1997). 

Cases of Interest From the U.S. Supreme Court’s 1997-98 Term; 

9:3; Kalina v. Fletcher, 118 S.Ct. 502 (1998). 

Denial of Legal Materials Sent by Relatives Upheld; 10:28; Weiler r: 

Purkett, 137 F.3d 1047 (8th Cir. 1998) (en banc). 

Fact Dispute Bars Qualified Immunity Appeal; 5:20; Naylor v. State 
of Louisiana DOC, 123 F.3d 855 (5th Cir. 1997). 

Fifth Circuit Expands Qualified Immunity Defense; 10:25; Hare v. 

City of Corinth, Miss., 135 F.3d 321 (5th Cir. 1998). 

Hawaii Prisoners Challenge 'Sex Offender’ Label; 11:18; Neal v. 

Shimoda. 131 F.3d 818 (9th Cir. 1997). 

Law on Strip Searches of Prison Visitors Clearly Established; 5:23; 

Varrone v. Bilotti , 123 F.3d 75 (3rd Cir. 1997). 

Legislative Immunity For Local Jail Budget Votes; 9:25; Woods v. 

Gomel, 132 F.3d 1419 (11th Cir. 1997). 

Medical Restraint Requires Doctor’s Supervsion; 1 1 :20; Buckley v. 

Rogerson, 133 F.3d 1125 (8th Cir. 1998). 

No Immunity for Delaying Arthritis Treatment; 2:9; Finley v. Trent, 
955 F. Supp. 642 (NDWVA 1997). 

No Immunity for Florida Private Jail; 2:11; Blumel v. Mylander, 954 
F. Supp. 1547 (MD Fla. 1997). 

No Immunity for Hearing Officer’s Failure to Examine Cl Credibil- 
ity; 4:19; Gomez v. Kaplan, 964 F. Supp. 830 (SD NY 1997). 

No Immunity for Smoke Exposure; 4:20; Rochon v. City of Angola, 
122 F.3d 319 (5th Cir. 1997). 

No Immunity' in Failure to Protect Informant Suit; 11:16; Dowling 
v. Hannigan, 995 F. Supp 1188 (D KS 1998). 

No Immunity in Jail Suicide for Medical Contractor; 4:19; Hartman 
v. Correctional Medical Services, Inc., 960 F. Supp. 1577 (MD 
FL 1996). 

No Interlocutory Appeal of Disputed Facts, 12:18; Thomas v. 

Gomez, 143 F.3d 1246 (9th Cir. 1998). 

Private Health Care Providers Denied Qualified Immunity; 10:21; 

McDuffe v. Hooper, 982 F. Supp. 817 (MD AL 1997). 

Pro Se Tips and Tactics - ( Crawford-El v. Britton ); 9:6; Midgley, 
John. 

Qualified Immunity No Protection for ADA Injunctive Claims; 

12:10; Rouse v. Plantier, 997 F. Supp. 575 (D NJ 1998). 

Right to Psychiatric Care Clearly Established; 7:24, Williams v. 


Mehra, 135 F.3d 1 105 (6th Cir. 1998). 

Supervisors Liable for Excessive Force; 3:22; Estate of Davis by 
Osienfeld v. Delo, 1 1 5 F.3d 1388 (8th Cir. 1997). 

Trial Required in Kosher Diet Claim; 1 1 .24; Searles v. Van Bebber, 
993 F. Supp. 1350 (D KS 1998). 

Trial Required in Religious Diet Claim; 6:22; Washington v. Garcia, 
977 F. Supp. 1067 (SD CA 1997). 

U.S. Supreme Court Rejects Heightened Pleading Standards for 
Intent Based Claims; 7:1; Wright, Paul; Crawford-El v. Britton, 
118 S.Ct. 1584 (1998). 

WSP Ban on Gift Subscriptions Enjoined; 2:14; Crofton v. Ocanaz, 
USDC ED WA CY-95-3142-LRS. 

Jail Conditions 

£1.1 Million Award in Sexual Suit; 4: 10; Downey v: Denton County, 
Tex . , 119 F.3d 381 (5th Cir. 1997). 

$13,501 Jury Award in Seg Case Affirmed; New Trial Denied; 9:20; 

Wilson v. Philadelphia, 986 F. Supp. 282 (ED PA 1997). 

£22,500 to Settle WA Jail Brutality Suit; 8:14; Burton v. Bacon, 

Case No. C94-1561S US DC Seattle, WA. 

$450,000 Award in Sexual Assault Case Not Excessive; 4:20; Mathie 
v. Fries, 121 F.3d 808 (2nd Cir. 1997). 

4th Circuit Establishes Detainee Excessive Force Standard; 4:17; 

Riley v. Dorton, 115 F.3d 1159 (4th Cir. 1997) (en banc). 

ADA Applied to AR Jail; 9:13; Herndon v. Johnson, 970 F. Supp. 
703 (ED AR 1997). 

AL Jail Enjoined From Holding Prisoners Overnight; 1 :9; Cooper v. 

Pickens County, AL, 955 F. Supp. 1390 (ND AL 1997). 

Alabama Counties Not Liable for Jail Conditions; 10:29; Turquitt v. 

Jefferson County, AL, 137 F.3d 1285 (11th Cir. 1998) (en banc). 
Alabama Jail Held in Contempt for Crowding; 1:12; McCray v. 

Dawson, 953 F. Supp. 1476 (MD AL 1997). 

AZ Jail’s Discriminatory Treatment of Muslims Requires Trial; 

3:15; Freeman v. Arpaio, 125 F.3d 732 (10th Cir. 1997). 

Blanket Jail Strip Search Policy Unconstitutional; 12:18; Foote v. 

Spiegel, 995 F. Supp. 1347 (D. Utah 1998). 

Class Action Certification Clarified; 3:25; Wade v. Kirkland, 118 
F.3d 667 (9th Cir. 1997). 

Conditions in Camden County Jail Unconstitutional; 4:22; Ingalls v 
Florio, 968 F.Supp. 193 (DNJ 1997). 

Delay in Medical Treatment States Claim; 6:10; Hemmings v. 

Gorczyk, 134 F.3d 104 (2nd Cir. 1998). 

Delay in Treatment for Jail Prisoner Actionable; 5:22; Davis v. City 
of Greensville, MS, 91 A F. Supp. 884 (ND MS 1997). 

Deliberate Indifference Applies to Detainees; 5:12; Barrie v. Grand 
County, Utah, 119 F.3d 862 (10th Cir. 1997). 

Health Care Contractor Subject to Monell Liability; 3:23; Buckner v. 

Toro, 116 F.3d 450 (11th Cir. 1997). 

Holding Pretral Detainee a Prison May Violate Due Process; 1 1 :22; 

Robbins v. Doe, 994 F. Supp. 214 (SD NY 1990). 

Jailers Charged in Bribery, Kickback Schemes; 8:24. 

Legislative Immunity For Local Jail Budget Votes; 9:25; Woods v. 

Gamel, 132 F.3d 1419 (11th Cir. 1997). 

Los Angeles Jail Death Ruled Homicide; 8:9. 

Medical Cost-Cutting by Private Care Provider Opens Liability; 
12:8; Llanes v. EMSA Limited Partnership, 996 F. Supp. 314 (SD 
NY 1998). 

No Immunity for Florida Private Jail; 2:11; Blumel v. Mylander, 954 
F. Supp. 1547 (MD Fla. 1997). 

No Immunity in Jail Suicide for Medical Contractor; 4:19; Hartman 
v. Correctional Medical Services, Inc., 960 F. Supp. 1577 (MD 
FL 1996). 
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Phone Profits ‘Benefit’ Jail Detainees; 10:18. 

Physical Injury Requirement Inapplicable to First Amendment 
Claims; 12:6; Canell v. Lightner, 143 F.3d 1210 (9th Cir. 1 998). 
Plaintiffs Must Be Allowed to Present Evidence in PLRA Motions 
to Terminate Prospective Relief; 8:12; Tyler v. Murphy, 135 F.3d 
594 (8th Cir. 1998). 

Pretrial Detainees Not Covered by FLSA; 4:15, Villarreal v. 

Woodham, 113 F.3d 202 (11th Cir. 1997). 

Risk of Serious Harm States Claim; 8:29; Heisler v. Kralik, 981 F. 
Supp. 830 (SDNY 1997). 

San Francisco and County Jail Conditions Held Unconstitutional; 
6:18; Jones v City and County of San Francisco, 976 F. Supp. 
896 (ND CA 1997). 

Spokane County Corrections Officials Accused of Cover-up; 6:11. 
The Buck Stops Where?; 10:11; Friedmann, Alex. 

Union County, NJ, Jail Guards Convicted; 8:11. 

WA County Launches Slave Labor Center; 5:6. 

Juries 

New Trial After Magistrate Conducts Jury Selection; 10:23; 

Thomas v. Whitworth, 136 F.3d 756 (11th Cir. 1998). 

Untimely Jury Demand Must be Fairly Considered; 12:20; 
Members v. Paige, 140 F.3d 699 (7th Cir. 1998). 

Juveniles 

FL DOC Violates Individuals with Disabilities Education Act; 

10:21; Paul Y. by and through Kathy Y. v. Singletary, 979 F. Supp. 
1422 (SDFL 1997). 

Juvenile Crime Pays; 2:1; Friedmann, Alex. 

SWAT Team Ends Juvenile Center Standoff; 12:8. 

Youth in Washington Prisons Challenge Lack of Education; 7:3; 
Fathi, David C.; Tunstall v. Bergeson. 

Mail Regulations 

Actual Injury Required in Legal Mail Claim; 2:8; Oliver v Fauver, 
118 F.3d 175 (3rd Cir. 1997). 

BOP Porn Ban Held Unconstitutional; 3:10; Amatel v. Reno, 975 F. 
Supp. 365 (D DC 1997). 

Damage Award and Attorney Fees in Censorship Suit Affirmed; 
4:16; Williams v. Brimeyer, 122 F.3d 1093 (8th Cir. 1997); 
Williams v. Brimeyer, 116 F.3d 351 (8th Cir. 1997). 

Denial of Legal Materials Sent by Relatives Upheld; 10:28; Weiler v. 

Purkett, 137 F.3d 1047 (8th Cir. 1998) (en banc). 

Legal Material Confiscation May Violate First Amendment; 1:12; 

Weiler v. Purkett, 104 F.3d 149 (8th Cir. 1997). 

Legal Papers Must be Returned to Owner; Prisoner Legal Mail 
Banned; 2:17; Goffv Nix, 113 F.3d 887 (8th Cir. 1997). 

PLN Sues Utah Department of Corrections Over Bulk Mail Ban; 
7:5; Prisoners ' Legal News v. Haun, USDC Utah Case No. 98- 
CV-287C. 

Publications Lawsuit Settled in Alabama; 9:21; Moore, Caycc; 

Johnson v. Mitchem, Case No. 97-C-1301-S US DC, ND AL. 
Utah Porn Ban Rescinded; Suit Settled; 10:16; Perry v. McC otter, 
USDC Utah, Case No. 97-CV-0475C. 

Washington ‘Bulk Mail’ Ban of PLN Struck Down; 2:5; 
MacFarlane v. Walter, USDC ED WA Case No. CS-96- 
3102LRS; Miniken v. Walter, F. Supp 1356 (ED WA 1998). 
Washington Pom Ban Challenged; 3:10 , Allen v. Wood, 970 F. Supp. 
824 (ED WA 1997); LaRue v. Blodgett, 1997 WL 412542 (9th 
Cir. WA) Case. No. 96-35658. 

WSP Ban on Gift Subscriptions Enjoined; 2:14; Crofton v. Ocanaz, 
USDC ED WA CY-95-3142-LRS; Crofton v. Spalding, CS-94- 


Medical Treatment 

$1,000 Awarded in Denial of Dental Care in TX; 9:25; Coats v. 

Moore, US DC, ED TX, Tyler Division Case No. G96CV-283. 
$225,000 Jury Award in CDC Shooting Affirmed; 4:10; Ashker v. 

California Dept, of Corrections, 112 F.3d 392 (9th Cir. 1997). 
$350,000 Awarded in Ohio Prisoner Death; 7:17. 

$60,000 Judgement Against Florida DOC Reinstated; 5:18; Quigley, 
James; Heckford v. Florida Dept, of Corrections , 699 So. 2d 247 
(Fla. App. 1 Dist. 1997). 

$9,500 Award for Involuntary Psychotropic Drugging Affirmed; 

4:7; Doby v. Hickerson, 120 F.3d 111 (8th Cir. 1997). 

7th Circuit Defines ‘Serious Medical Needs’; 2:18; Gutierrez v. 

Peters, 111 F.3d 1364 (7th Cir. 1997). 

ADA and RA Suits Not Barred by 11th Amendment; 9:12; Clark v. 

State of California , 123 F.3d 1267 (9th Cir. 1997). 

ADA Applied to AR Jail; 9:13; Herndon v. Johnson, 970 F. Supp. 
703 (ED AR 1997). 

ADA Applies to State Prisons; 9:14; Saunders v Horn, 960 F. 

Supp. 893 (ED PA 1997). 

ADA/RA Apply to FL Prison Gain Time Issues; Suit Settled; 9:12; 
Raines v. State of Fla., 983 F. Supp. 1362 (ND Fla. 1997) and 
987 F. Supp. 1416 (ND FL 1997). 

ADA/RA Apply to Jails and Give Deaf Right to TDD; 11:21; 
Hanson v.Sagamon County Sheriff 's Department, 991 F. Supp. 
1059 (C.D.1L 1998). 

Bivens Action is Not Time Barred When in Compliance With Rule 
3; 9:18; McGuire v. Turnbo, 137 F.3d 321 (5th Cir. 1998). 

Bureau of Prisons Transsexual Policy Challenged; 12:26; Farmer v. 

Hawk, 991 F. Supp. 19 (D. DC 1998). 

CA ADA/RA Injunction Affirmed; 9:13; Armstrong v. Wilson, 124 
F.3d 1019 (9th Cir. 1997). 

Deaf Prisoners in Washington Seek Class-Wide Relief; 2:9; Fathi, 
David C.; Crollard, JeffB.; Feldman, Leonard J.; Dtijfy v. 
Riveland. 

Delay in Medical Treatment States Claim; 6:10; Hemmings v. 

Gorczyk, 134 F.3d 104 (2nd Cir. 1998). 

Delay in Treatment for Jail Prisoner Actionable; 5:22; ; Davis v. 

City of Greensville, MS, 974 F. Supp. 884 (ND MS 1997). 

Delay of Dental Service Violates 8th Amendment; 5:21; Moore v 
Jackson, 123 F.3d 1082 (8th Cir. 1997). 

Deliberate Indifference Applies to Detainees; 5:12; Barrie v. Grand 
County, Utah , 119 F.3d 862 (10th Cir. 1997). 

Denial of Counsel Reversed; 5:23; Parham v. Johnson, 126 F.3d 454 
(3rd. Cir. 1997). 

Ex-Prisoner Sues Over Phony Jail Dentist; 12:5. 

Health Care Contractor Subject to Monell Liability; 3:23; Buckner v. 

Toro, 116 F.3d 450 (11th Cir. 1997). 

Hepatitis C Epidemic Threatens California Prisoners; 7:1.9; Wisely, 
Willie. 

Involuntary Medical Experiements Violate Due Process; 6:16; 

Johnson v. Meltzer, 134 F.3d 1393 (9th Cir. 1998). 

Iowa Prison Nurse Liable in Birthing; 2:20; Coleman v. Rahija, 114 
F.3d 778 (8th Cir. 1997). 

Medical Cost-Cutting by Private Care Provider Opens Liability; 
12:8; Llanes v. EMSA Limited Partnership, 996 F. Supp. 314 (SD 
NY 1998). 

Medical Restraint Requires Doctor’s Supervsion; 1 1 :20; Buckley v. 

Rogerson, 133 F.3d 1125 (8th Cir. 1998). 

Mis-Managed Health Care in Texas Prisons; 6:1. 

New Jersey Mental Health Class Action Gains Momentum; 5:16; 
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Vaccaro. Steve; D.M., et al. V. Fauver, et al., Civ. No. 96-1840 
(AET) (Nov. 10, 1997 D.N.J.). 

No Immunity for Delaying Arthritis Treatment; 2:9; Finley v. Trent, 
955 F. Supp. 642 (NDW VA 1997). 

No Immunity in Jail Suicide for Medical Contractor; 4:19; Hartman 
v. Correctional Medical Services, Inc., 960 F.Supp. 1577 (MD 
FL 1996). 

No Qualified Immunity for Private Health Care Provider; 11:21; 
Nelson v. Prison Health Services, Inc., 991 F. Supp. 1452 
(M.D.Fla. 1997). 

PA County Medical Co-Payment Constitutional; 6:26; Reynolds v. 

Wagner, 128 F.3d 166 (3rd Cir. 1997). 

Prisoner ‘Stress Response Syndrome’ Described; 7:8; Pens, Dan. 
(review). 

Private Health Care Providers Denied Qualified Immunity; 10:21; 

McDuffe v. Hooper, 982 F. Supp. 817 (MD AL 1997). 

Right to Psychiatric Care Clearly Established; 7:24; Williams v. 

Mehra, 135 F.3d 1105 (6th Cir. 1998). 

Rule 12(b) Dismissal Requires Inability to Prove Claim; 12:22; 

Chance v. Armstrong, 143 F.3d 698 (2nd Cir. 1998). 

Sign Language Interpreters Required in Missouri; 10:20; Randolph v. 

Rodgers , 980 F. Supp. 1051 (E.D. Mo. 1997). 

Spanish Speaking Prisoners Entitled to Interpreters; 3:12; Franklin 
v. District of Columbia, 960 F. Supp. 394 (D DC 1997). 
Transgender Treatment Questioned; 7:19; Maggert v. Hanks, 131 
F.3d 670 (7th Cir. 1997). 

Trial Required in New Jersey Diabetic Care Suit; 10:23; Rouse v. 

Plantier, 987 F. Supp. 302 (D.N.J. 1997). 

U S. Supreme Court Rules That ADA Applies to Prisoners; 9: 1 ; 
Wright, Paul; Pennsylvania DOC v. Yeskey, 118 S.Ct. 1952 
(1998). 

News 

$350,000 Awarded in Ohio Prisoner Death; 7:17. 

$6.5 Million Spent in California Sexual Harassment Suit; 6:15. 
Arizona DOC Paralegal Fraud: Law Libraries Closed, Replaced by 
Scam Artists; 10:1; Pens, Dan. 

Arizona Paralegals Obstruct Court Access; 10:3. 

Bay Area Students Protest Prison Spending; 12:9. 

Behind Closed Doors: Struggle in Washington IMU’s; 7:10; Vogel. 
Jennifer. 

Bob Bensing, Hero, Dies Suddenly; 6:1 1 . 

California Guard Gets Prison in Child Molester Attacks; 9:15; 
Wisely, Willie. 

California Prison Psychologist Kills Child, Self; 6:14. 

CBCC Warden Fired in Telemarketing Hoopla; 8:17. 

Cheaper to Exile Prisoners?; 8:23; Pens, Dan. 

Corcoran Prison Sex, Lies, and Videotape; 10:8; Wisely, Willie. 
Corrupt Cleveland Cops/Guards Sentenced; 12:10. 

Critical Resistance Conference; 9:7. 

Critical Resistance: A Step Forward in the Struggle Against Prisons; 
12:1; Holmquist, Micah. 

Eight California Prison Guards Indicted; 7:13; Wisely, Willie. 

FBI Law Enforcement Sting Nabs 53 in Ohio; 7:15. 

Fired SCI Greene Guards Regain Jobs; 11:6. 

Folsom New Year’s Riot Over Haircut Policy; 4:9. 

Former Arizona Governor Sentenced; 7:18; Stough, O’Neil. 

Former Texas Prison Chief Indicted; 7:12. 

Former Warden Wins Suit Against TDCJ; 1 :9. 

Four Indicted in Videotaped Brazoria in Jail Beatings; TO: 19. 

French Robertson Prisoner Wins Suit; 4:3. 

Grand Jury Indicts 45 Texas Prisoners; 2:22. 

Hepatitis C Epidemic Threatens California Prisoners; 7:19; Wisely, 


Willie. 

High-Tech Vendors Penetrate Prison Market; 7:16. 

Illinois Suing Prisoners for Cost of Incarceration; 9:15, 

Jericho ’98 March and Rally; 8:2. 

Los Angeles Jail Death Ruled Homicide; 8:9. 

Manslaughter Charges Against Three TX Guards Dismissed; 10:18. 
Mis-Managed Health Care in Texas Prisons; 6:1. 

Mock Prison Riot Staged; 8:14. 

New Jersey Mental Health Class Action Gains Momentum; 5:16; 
Vaccaro, Steve; D.M., et al. V Fauver, et al.. Civ. No. 96-1840 
(AET) (Nov. 10, 1997 D.N.J.). 

New Mexico CCA Disturbance Not Reported for Hours; 12:8. 

Nine Florida Prison Guards Indicted, Fired; 10:4. 

Ohio Death Row Uprising; 3:17. 

Ohio Sells Prison Records; 10:13. 

Ohio Students Rally in DC; 3:22. 

Oregon Guard Pleads Guilty to Peijury; 8:28. 

Pelican Bay $600,000 Wrongful Death Settlement; 3:26. 

Pelican Bay Cellie Slayings; 6:3. 

PLN Sues Utah Department of Corrections Over Bulk Mail Ban; 

7:5; Prisoners' Legal News v. Haun, Case No. 98-CV-287C. 
PLN Writer Exiled by CCA; 6:16. 

Prisoners’ Legal Services of NY Victim of Budget Ax; 12:16; Pens, 
Dan. 

Prisons Promoting Tourism; 8:24; Friedmann, Alex. 

Refusal of Non-Lethal Injection Kills Arizona Prisoner; 6:17. 

Rural Prison as Colonial Master; 4:1; Parenti, Christian. 

Serious Crime Down Again; 10:7. 

Slavery in South Carolina; 3:16; Pens, Dan. 

Struggle at Folsom; 3:11; Wisely, Willie. 

SWAT Team Ends Juvenile Center Standoff; 12:8. 

Tennessee Prison Privatization Bill Fails to Pass; 9:16; Friedmann, 
Alex. 

Texas Prison Labor Union; 5:9. 

Texas Prisoners Bake to Death; 11:16; Friedmann. Alex 
Turning the Screws in California; 3:18; Wisely, Willie. 

Utah Governor's ‘Pal’ Dupes Parole Officials; 1:7. 

Utah Prison Guard Faces Sodomy Charges; 12:9. 

WA Prison Telemarketing Elicits Controversy - Again; 8:16; Wright, 
Paul. 

Weights Banned in California; 4:5; Wisely, Willie. 

West Virginia Jailers Sentenced to Prison; 3:17. 

WI Predator-Law Poster Boy Gets Released; 8:25. 

Wisconsin Joins the Control-Unit Fraternity; 7:17. 

Wisconsin Transfers Spark Protest; 10:17. 

Work Strike Suppressed and Sabotaged in Ohio; 5:8; Burton-Rose, 
Daniel. 

Youngstown Break-Out Leads to Political, Financial Fall-Out; 11:6; 

Friedmann, Alex. 

Zain Fallout Continues; 3:24. 

Zero Tolerance Drug Policy in New Jersey; 9:3. 

Overcrowding 

AL Jail Enjoined From Holding Prisoners Overnight; 1 :9; Cooper v 
Pickens County. AL, 955 F. Supp. 1390 (ND AL 1997). 

Alabama Jail Held in Contempt for Crowding; 1:12 , McCray v. 

Dawson, 953 F. Supp. 1476 (MD AL 1997). 

Cheaper to Exile Prisoners?; 8:23; Pens, Dan. 

Devil’s Island Redux; 10:12. 

Georgia DOC Turns to Private Prisons; 10:13; Friedmann, Alex. 
Plaintiffs Must Be Allowed to Present Evidence in PLRA Motions 
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to Terminate Prospective Relief; 8:12; Tyler v. Murphy , 135 F.3d 
594 (8th Cir. 1998). 

Prisoner ‘Stress Response Syndrome’ Described; 7:8; Pens, Dan. 
(review). 

The Buck Stops Where?; 10:11; Friedmann, Alex. 

Wisconsin Transfers Spark Protest; 10:17. 

Parole 

Cases of Interest From the U.S. Supreme Court’s 1997-98 Term; 
9:3; Pennsylvania Board of Probation and Parole v. Scott, 118 
S.Ct. 2014(1998). 

Colorado Prisoners Passing Up Parole; 6:20. 

MA and WA Parole Suits Not Cognizable Under § 1983; 4:8; 

Butterfield v. Bail, 120 F.3d 1023 (9th Cir. 1997). 

MA and WA Parole Suits Not Cognizable Under § 1983; 4:8; White 
v. Gittens, 121 F.3d 803 (1st Cir. 1997). 

Michigan’s Parole Amendments Constitutional; 6:19; Shabazz v. 

Garry , 123 F.3d 909 (6th Cir. 1997). 

NC AG Opinions Reversed in Consecutive Sentence Servitude; 
11:19; Grubb, Roger; Robbins v. Freeman, 496 S.E. 2d 375, 347 
N.C. 664 (1998); Robbins v. Freeman , 487 S.E. 2d 771(1997). 
New Mexico S.Ct Grants Asylum to Little Rock Reed; 7:15; Reed v. 

State ex rel Ortiz , 947 P.2d 86 (NM S.Ct. 1997). 

New York Work Release Creates Liberty Interest; 1:13; Greaves v. 

State of New York, 951 F. Supp 33 (SD NY 1996). 

Parolee Must Receive Morrissey Hearing; 6:15; John v. U.S. Parole 
Commission, 122 F.3d 1278 (9th Cir. 1997). 

Repeal of South Carolina Furlough Law Violates Ex Post Facto; 

6:23; Plyler v. Moore, 129 F.3d 728 (4th Cir. 1997). 

Successive Texas Habeas Corpus Defined; 1 1 :20; Ex Parte Evans, 
964 S.W.2d 643 (Tex.Ct.App. 1998). 

U.S. Supreme Court Reverses Reed, 9:2; New Mexico Ex Rel Ortiz v. 

Reed, 118 S.Ct. 1860(1998). 

Utah Governor’s ‘Pal’ Dupes Parole Officials; 1:7. 

Work Strike Suppressed and Sabotaged in Ohio; 5:8; Burton-Rose. 
Daniel. 

Police 

Corrupt Cleveland Cops/Guards Sentenced; 12:10. 

Garnishment Proceeding Part of Underlying § 1983 Action; 10:25; 

Yang v. City of Chicago, 137 F.3d 522 (7th Cir. 1998). 

Zain Fallout Continues; 3:24. 

Political Prisoners 

Bureau of Prisons Gag Rule Enacted; 2:3. 

Israeli Soldier Jailed for Refusing to Guard Palestinian Detainees; 
3:3. 

Jericho ’98 March and Rally; 8:21. 

Kafka in the Desert: Palestinian Detainees Struggle; 3:1. 

Notes from the Unrepenitentiary; 5:7; Whitehorn, Laura. 

Peruvian Lawyers Arrested; 3:7. 

U.S. Supreme Court Reverses Reed, 9:2; New Mexico Ex Ret Ortiz v. 
Reed, 118 S.Ct. 1860(1998). 

Washington Felon Voting Suit Proceeds; 9:22; Farrakhan v. Locke, 
987 F. Supp. 1304 (ED WA 1997). 

Prison Industries/Labor 

California Whistleblowers Silenced, Punished; 7:17. 

CBCC Warden Fired in Telemarketing Hoopla; 8:17. 

Convict Mine Labor in the Information Age; 8:22; Pens, Dan. 
Fingers in the PIE; 3:5. 

Florida PRIDE Employees Denied Minimum Wages; 2:10; Quigley, 
James; Gambetta v PRIDE, 112 F.3d 1119 (11th Cir. 1997). 


Injury Required to Enforce Grand Jury Law; 7:25; Sargeant v. 

Dixon, 130 F.3d 1067 (DC Cir. 1997). 

Jailhouse Travel Agents; 5:6. 

Ohio Union Officials Protest Prison Labor; 10:17, 

Oregon’s Prison Slavocracy; 5:1; Pens, Dan. 

Pretrial Detainees Not Covered by FLSA; 4:15; Villarreal v 
Woodham, 113 F.3d 202 (11th Cir. 1997). 

PRIDE Eyes Private Markets; 2:10. 

Prison Jobs and Free World Unemployment; 5:14; Lomax, Adrian. 
Profits First! Convict Labor in America; 5:4; Ortiz, Paul. 

Refusal to Waive Interest States Claim; 4:21; Vignolo v. Miller, 120 
F.3d 1075 (9th Cir. 1997). 

Slavery in South Carolina; 3:16; Pens, Dan. 

State Audit Exposes VCE Mismanagement; 1 1:3. 

State Auditor Blasts Texas Correctional Industries; 11:10. 

Texas Prison Labor Union; 5:9. 

Texas State Symbol Sewn by Slaves; 10:6. 

Unicor Steals Glove Business From Private Firms; 5:14. 

UN1COR Worker Receives $928.32 for Lost Hand; 10:20; Bagola v. 

Kindt, 131 F.3d 632 (7th Cir. 1997). 

Union Denounces Prison Labor; 2:9. 

Virginia Prisons ‘Wide Open to Business’; 11:1; Pens. Dan. 

WA County Launches Slave Labor Center; 5:6. 

WA Prison Telemarketing Elicits Controversy - Again; 8:16; Wright, 
Paul. 

Prison Litigation Reform Act 

Administrative Exhaustion; 9:10; Spence v. Mendoza, 993 F. Supp. 
785 (ED CA 1998). 

Administrative Exhaustion Still Required; 9:11; Soto v. Elston, 993 
F. Supp. 163 (WD NY 1998). 

Attorney Fee Award in Smoking Suit Affirmed; 3:14; Weaver v. 

Clarke, 120 F.3d 852 (8th Cir. 1997). 

Bad Faith Appeals; 5:10; Wooten v. D.C. Metro Police Dept,, 129 
F.3d 206 (DC Cir. 1997). 

CA Death Row Decree Ended; 9:10; Thompson v. Gomez, 993 F. 
Supp. 749 (ND CA 1997). 

CA Tort Claim Not Required for Administrative Exhaustion; 8:13; 

Barry v. Ratelle, 985 F. Supp. 1235 (SD CA 1997). 

Consent Decree Termination Upheld; 8:13; Hadix v. Johnson, 133 
F.3d 940 (6th Cir. 1998). 

Consent Decree Termination Upheld; 7:6; Inmates of Suffolk County 
Jail v. Rouse, 129 F.3d 649 (1st Cir. 1997). 

Court Questions PLRA IFP Provisions; 3:14; Luedtke v. 

Gudmanson, 971 F. Supp. 1263 (ED WI 1997). 

Court Refunds PLRA Deferred Fee Overpayment; 9:1 1; Higganson 
v. Swihart, 980 F. Supp. 296 (ND IL 1997). 

Damage Award and Attorney Fees in Censorship Suit Affirmed; 
4:16; Williams v. Brimeyer, 116 F3d 351 (8th Cir. 1997) and 122 
F.3d 1093 (8th Cir. 1997). 

Dismissal for Lying About Poverty Affirmed; 8:13; Mathis v. New 
York Life Insurance Co., 133 F.3d 546 (7th Cir. 1998). 

Dismissal of Paid Suit Counts as a ‘Strike’; 1:8; Duvall v. Miller, 

122 F.3d 489 (7th Cir. 1997). 

Eighth Circuit Issues PLRA IFP Procedures; 6:13; Henderson v. 

Norris, 129 F.3d481 (8th Cir. 1997). 

Exposure to Cold States Claim Exhaustion Requirement of PLRA 
Not Retroactive; 2:13; Mitchell v. Shomig, 969 F. Supp. 487 (ND 
IL 1997). 

Failure to Exhaust Administrative Remedies Not Jurisdictional; 

1 1 :9; Lacey v. C.S.P. Solano Medical Staff, 990 F. Supp. 1199 
(ED CA 1997). 
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Fee Payment Orders Not Immediately Appealable; 9:10; Thompson 
v. Drewry , 138 F.3d 984 (5th Cir. 1998). 

Fee Required in Voluntary Dismissal; 5:10; Conley v. Henderson, 
980 F. Supp. 322 (DNE 1997). 

Fifth Circuit Upholds PLRA IFP Provisions; 1:8; Norton v. 

Dimazana, 122 F.3d 286 (5th Cir. 1997). 

FRCP 12(b)(6) Standard Applied to PLRA Dismissals; 10:15; 

Bazrowxv. Scott, 136 F.3d 1053 (5th Cir. 1998). 

Grievance Exhaustion Required; 5:10; White v. McGinnis, 131 F.3d 

593 (6th Cir. 1997). 

Mailbox Rule Applies to Trust Fund Statement; 1:8; James v. 

Madison Street Jail, 122 F.3d 27 (9th Cir. 1997). 

Mandamus Appeal Denied as Third Strike; 1 :8; In Re Washington, 
122 F.3d 1345 (10th Cir. 1997). 

Motion for Seized Property Subject to PLRA Fee; 1 :8; Pena v. 

United States, 122 F.3d 3 (5th Cir. 1997). 

No Administrative Exhaustion for Bivens Suit; 10:14; Lunsford v. 

Jumao-As, 139 F.3d 1233 (9th Cir. 1998). 

No Exhaustion Required for Money Damage Claims; 10:15; Russo 
v. Palmer, 990 F. Supp. 1047 (ND IL 1998). 

No Exhaustion Required in Guard Attack; 1 1 :9; Rodriguez v. 

Berbary, 992 F Supp. 592 (WD NY 1998). 

No Interlocutory Appeals in Decree Terminations; 7:6; United 
States v. State of Michigan, 134 F.3d 745 (6th Cir. 1998). 

No Refund of PLRA Fees; 1 1 :8; Lucien v. Detella, 141 F.3d 773 
(7th Cir. 1998). 

Physical Injury Requirement Inapplicable to First Amendment 
Claims; 12:6; Cattell v. Lightner, 143 F.3d 1210 (9th Cir. 1998). 
Physicial Injury Limit Defined, Wrongly; 5:10; Luong v. Hatl, 979 
F. Supp. 481 (ND TX 1997). - 

Plaintiffs Must Be Allowed to Present Evidence in PLRA Motions 
to Terminate Prospective Relief; 8:12; Tyler v. Murphy, 135 F.3d 

594 (8th Cir. 1998). 

PLRA Attorney Fee Provision Not Retroactive to Pre-PLRA 
Services; 12:7; Glover v. Johnson, 138 F.3d 229 (6th Cir. 1998). 
PLRA Attorney Fee Restrictions Not Retroactive; 2:13; Blissett v. 

Casey, 969 F. Supp. 118 (ND NY 1997). 

PLRA Doesn’t Apply to Habeas; 1:8; Martin v. Bissonette, 118 
F.3d 871 (1st Cir. 1997). 

PLRA Fees Don’t Apply to Mandamus; 8:13; In Re Phillips, 133 
F.3d 770 (10th Cir. 1998). 

PLRA Filing Fee Provisions Not Retroactive; 6:12; Church v. 

Attorney General of Comm. OfVA., 125 F.3d 210 (4th Cir. 1997). 
PLRA Filing Fees Don’t Apply to Civil Commitments; 8:13; West 
v. Nacht, 986 F. Supp. 1141 (WD WI 1997). 

PLRA Finding Required for Injunctive Relief; 8:12; Oluwa v. 

Gomez, 133 F.3d 1237 (9th Cir. 1998). 

PLRA Physical Injury Requirement Does Not Apply to Ex-Cons; 

10:14; Kerrv. Puckett, 138 F.3d 321 (7th Cir. 1998). 

PLRA Requires Winning Prisoner to Pay 25% of Defendants’ Atty. 

Fees; 2:12; Clark v. Phillips, 965 F. Supp. 331 (ND NY 1997). 
PLRA Termination Provision Constitutional in Eleventh Circuit; 

11:8; Dougan v. Singletary, 129 F.3d 1424 (11th Cir. 1997). 
PLRA Termination Provision Unconstitutional in Ninth Circuit; 

12:6; Taylor v. U.S. , 143 F.3d 1178 (9th Cir. 1998). 

PLRA Termination Provisions Constitutional; 4:12; Gavin v. 

Branstad, 122 F.3d 1081 (8th Cir. 1997). 

PLRA Termination Provisions Unconstitutional; 6:12; Taylor v. 

State of Arizona, 972 F. Supp. 1239 (D AZ 1997). 

PLRA Three Strikes Ruling Vacated; 7:6; Lyon v. Krol, 127 F.3d 763 
(8th Cir. 1997). 

Prior Dismissals Count as Strikes; 5:10: Keener v. PA Board of 
Probation and Parole, 128 F.3d 143 (3rd Cir. 1997). 


Prolonged SHU Confinement May Implicate Liberty Interest But 
No Damages; 4:12: Wright v. Miller, 973 F. Supp. 390 (SD NY 
1997). 

~Proof of Administrative Exhaustion Required; 8:14; Alexandroai v. 
California Dept, of Corrections, 985 F. Supp. 968 (SD CA 
1997). 

Risk of Serious Harm States Claim; 8:29; Heisler v. Kralik, 981 F. 
Supp. 830 (SD NY 1997). 

Seventh Circuit Upholds Constitutionality of Physical Injury 
Requirement; 7:7; Zehner v. Trigg, 133 F.3d 459 (7th Cir. 1997). 
Sixth Circuit Requires Administrative Exhaustion; 9:11: Brown v. 

Toombs, 139 F.3d 1102 (6th Cir. 1998). 

Some PLRA Fee Questions Answered by the Seventh Circuit; 6:13: 

Newlin v. Helman, 123 F.3d 429 (7th Cir. 1997). 

TDCJ PLRA Forms Okay; 8:13; Chachere v. Barerra. 135 F.3d 
951 (5th Cir. 1998). 

Tenth Cir. Upholds IFP Provisions; 5:10; Shabazz v. Parsons, 127 
F.3d 1246 (10th Cir. 1997). 

Three Strikes Doesn’t Apply to Pending Cases; 9:11; Garcia v. 

Silbert, 141 F.3d 1415 (10th Cir. 1998). 

Writs of Mandamus Not Subject to PLRA Fees; 1 :8; In Re Stone, 
118 F3d 1032 (5th Cir. 1997). 

Prison Rebellion 

Behind Closed Doors: Struggle in Washington IMU’s; 7:10; Vogel, 
Jennifer. 

Critical Resistance: A Step Forward in the Struggle Against Prison; 
11:1; Holmquist, Micah. 

Descent Into Madness; 6:5; Burton-Rose, Daniel, (review) 

Folsom New Year’s Riot Over Haircut Policy; 4:9. 

Grand Jury Indicts 45 Texas Prisoners; 2:22. 

Kafka in the Desert: Palestinian Detainees Struggle; 3:1. 

New Mexico CCA Disturbance Not Reported for Hours; 12:8. 

NJ Prisoners Refuse to Swallow PINs; 8:6. 

Ohio Death Row Uprising; 3:17. 

Refusal of Non-Lethal Injection Kills Arizona Prisoner: 6:17. 
Rehabilitation or Corporate Profit; 12:4. 

Struggle at Folsom; 3:11; Wisely, Willie. 

Struggling Against the Death Machine; 9:8; Pens, Dan. 

SWAT Team Ends Juvenile Center Standoff; 12:8. 

Tales from the Washington IMU Crypt; 3:4. 

Wisconsin Transfers Spark Protest; 10:17. 

With Advocates Like These: Capitulation, Collaboration and 
CURE-Ohio; 1 1:14; Wright, Paul. 

Work Strike Suppressed and Sabotaged in Ohio; 5:8; Burton-Rose, 
Daniel. 

Prisoner Legal Assistance 

Discipline for Possessing Legal Papers Vacated; 12:17; Tebbetls v. 

Whitson, 956 P.2d 639 (Colo. CA, Div. I 1997). 

Legal Papers Must be Returned to Owner; Prisoner Legal Mail 
Banned; 2:17; ; Gojfv. Nix, 113 F.3d 887 (8th Cir. 1997). 

Prisoner Privileges 

Alaska Computer Printer Ban Questioned; 4:22: Mathis v. Sauser, 
942 P.2d 1117 (Alaska 1997). 

CT Prisoners Pinched for Cost of Imprisonment; 10:18. 

Education as Crime Prevention: Providing Education to Prisoners; 
1:4; Pens, Dan. 

Folsom New Year’s Riot Over Haircut Policy; 4:9. 

Weights Banned in California; 4:5; Wisely, Willie. 
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West Virginia Prisoners Lose Computers; 2:20. 

Prisoners-Intemational 

Israeli Soldier Jailed for Refusing to Guard Palestinian Detainees; 

3:3. 

Kafka in the Desert: Palestinian Detainees Struggle; 3:1. 

Peruvian Lawyers Arrested; 3:7. 

Private Prisons 

Abuses Continue at Private INS Facility; 11:13; Friedmann, Alex. 
CCA Sells Self; Wackenhut Creates REIT; 8:5. 

Delay of Dental Service Violates 8th Amendment; 5:21; Moore v. 

Jackson, 123 F.3d 1082 (8th Cir. 1997). 

Ex-Prisoner Sues Over Phony Jail Dentist; 12:5. 

Fatal Mismanagement at Ohio CCA Prison; 6:14. 

Four Indicted in Videotaped Brazoria Jail Beatings; 10:19. 

Georgia DOC Turns to Private Prisons; 10:13; Friedmann, Alex. 
Health Care Contractor Subject to Monell Liability; 3:23; Bucbier v. 

Toro , 116 F.3d 450 (1 1th Cir. 1997). 

Juvenile Crime Pays; 2:1; Friedmann, Alex. 

Medical Cost-Cutting by Private Care Provider Opens Liability; 
12:8; Llanes v. EMSA Limited Partnership , 996 F. Supp. 314 (SD 
NY 1998). 

New Jersey Mental Health Class Action Gains Momentum; 5:16; 
Vaccaro. Steve; D.M., et al. V. Fauver, et at.. Civ. No. 96-1840 
(AET) (Nov. 10, 1997 D.N.J.). 

New Mexico CCA Disturbance Not Reported for Hours; 12:8. 

No Immunity for Florida Private Jail; 2:11; Blumel v. Mylander, 954 
F. Supp. 1547 (MD Fla. 1997). 

No Qualified Immunity for Private Health Care Provider; 1 1:21; 
Nelson v. Prison Health Ser\’ices, Inc., 991 F. Supp. 1452 
(M.D.Fla. 1997). 

PLN Writer Exiled by CCA; 6:16. 

Private Health Care Providers Denied Qualified Immunity; 10:21; 

McDuffe v Hooper , 982 F. Supp. 817 (MD AL 1997). 

Race Requirement for Religion Struck Down; 6:22; Combs v. 

Corrections Corporation of America, 977 F. Supp. 799 (WD LA 
1997). 

Rehabilitation or Corporate Profit; 12:4. 

Sexual History Evidence Limited in Rape Suit; 7:19; Giron v. CCA, 
981 F. Supp. 1406 (D NM 1997). 

State Weasel Monitors Private Prison Chicken Coop in Texas; 6:17. 
Tennessee Prison Privatization Bill Fails to Pass; 9:16; Friedmann, 
Alex. 

Union Reverses Position on Private Prisons; 5:15. 

Youngstown Break-Out Leads to Political, Financial Fall-Out; 1 1 :6; 
Friedmann, Alex. 

Property 

Florida Prisoners Have Property Interest Under DOC Rules; 4:21; 

Tweed v. Sistrunk, 697 So.2d 888 (Fla. App. 5 Dist. 1997). 

U.S. Liable for Loss of Prisoner’s Property; 4:16; Melvin v. United 
States, 963 F. Supp. 1052 (D KS 1997). 

Racial Discrimination 

Discriminatory Policy Enforcement Actionable; 6:19; Foster v. 

Delo, 130 F.3d 307 (8th Cir. 1997). 

Race Requirement for Religion Struck Down; 6:22; Combs v. 

Corrections Corporation of America, 977 F. Supp. 799 (WD LA 
1997). 

Racism in the Ranks; 8:15; Wisely, Willie. 

Spanish Speaking Prisoners Entitled to Interpreters; 3:12; Franklin 
v. District of Columbia, 960 F. Supp. 394 (D DC 1997). 
Whitewash in Greene County; 9:9; Abu-Jamal, Mumia. 

WI Guard Settles Discrimination Suit for $105,000; 8:25. 


Religious Freedom 

AZ Jail’s Discriminatory Treatment of Muslims Requires Trial; 

3:15; Freeman v. Arpaio, 125 F.3d 732 (10th Cir. 1997). 

Physical Injury Requirement Inapplicable to First Amendment 
Claims; 12:6; Canellv. Lightner, 143 F.3d 1210 (9th Cir. 1998). 
PLRA Finding Required for Injunctive Relief; 8:12; Oluwa v. 

Gomez, 133 F.3d 1237 (9th Cir. 1998). 

Preliminary Injunction Granted in Kosher Diet Claim; 12:23; 

Beerheide v. Zavaras, 997 F. Supp. 1405 (D. Colo. 1998). 

Race Requirement for Religion Struck Down; 6:22; Combs v. 

Corrections Corporation of America, 977 F. Supp. 799 (WD LA 
1997). 

Refusal of Non-Lethal Injection Kills Arizona Prisoner; 6:17. 

RFRA Still Applies to Federal Government; 12:25; ; In Re Young, 
141 F.3d 854 (8th Cir. 1998). 

Segregated Prisoners Retain Religious Congregation Rights; 12:20; 

Salahuddin v. Coughlin, 999 F. Supp. 526 (SD NY 1998). 

Trial Required in Kosher Diet Claim; 1 1 :24; Searles v. Van Bebber, 
993 F. Supp. 1350 (D KS 1998). 

Trial Required in Religious Diet Claim; 6:22; Washington v Garcia, 
977 F. Supp. 1067 (SD CA 1997). 

Resources/Reviews 

Allan Ellis’ Federal Prison Guidebook; 9:4; Wright, Paul. 

Amnesty International Seeks Human Rights Abuse Info; 10:27. 

An End to Silence; 9:5; Wright, Paul. 

BJS Reports on Sentencing and Imprisonment; 3:6. 

BJS Reports Prison Litigation Statistics; 4:11. 

Book Reviews; 8:10; Burton-Rose, Daniel. 

Book Reviews; 10:5; Wright, Paul. 

Briefs of Leading Cases in Corrections; 9:5; Wright, Paul. 

Cigarette Health Hazards; 9:5; Wright, Paul. 

Connecticut Prisoner Rights; 9:5; Wright, Paul. 

Criminal Law; 9:5; Wright, Paul. 

DARK NIGHT Field Notes; 7:8; Pens, Dan. 

Descent Into Madness; 6:5; Burton-Rose, Daniel. 

Doing Life: Reflections of Men and Women Serving Life Sentences. 

Portraits and Interviews; 3:6; Pens, Dan. 

Education as Crime Prevention: Providing Education to Prisoners; 

1 :4; Pens, Dan. 

Human Rights Watch Condemns Indiana Control Units; 6:4; 
Burton-Rose, Daniel. 

Prison Writing in 20th-Century America; 12:14; Burton-Rose, 
Daniel. 

Prisoner ‘Stress Response Syndrome’ Described; 7:8; Pens, Dan. 
Prisons and Aids; 6:5; Burton-Rose, Daniel. 

Pro Se Tips and Tactics - Limiting the Burdens of Pro Se Prisoner 
Litigation; 6:6; Midgley, John. 

Profits First! Convict Labor in America; 5:4; Ortiz, Paul. 

Resources for Smoking Litigation; 2:7. 

Restorative Justice Booklet Available; 11:5; Pens, Dan. 

Survivors Manual; 3:24. 

The Razor Wire; 9:5; Wright, Paul. 

Updated AIDS Bibliography Published; 12:9. 

Retaliation 

California Whistleblowers Silenced, Punished; 7:17. 

Former Warden Wins Suit Against TDCJ; 1:9. 

Louisiana DOC Defiance Rule Unconsitutional; 5:13; Clarke v. 

Stadler, 121 F.3d 222 (5th Cir. 1997). 

New Mexico S.Ct Grants Asylum to Little Rock Reed; 7:15; Reed v. 

State ex rel Ortiz, 947 P.2d 86 (NM S.Ct. 1997). 

PLN Writer Exiled by CCA; 6:16. 

Pro Se Tips and Tactics; 3:8; Midgley, John. 
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Refusal to Waive Interest States Claim; 4:21; Vignolo v. Miller , 120 
F.3d 1075 (9th Cir. 1997). 

Second Circuit Rules on Appointment of Counsel; 2:22; Hendricks 
v. Coughlin, 114 F.3d 390 (2nd Cir. 1997). 

Spokane County Corrections Officials Accused of Cover-up; 6:1 1. 
Two Year Limitations on Illinois § 1983 Suits; 9:19; Lucien v 
Jockisch , 133 F.3d 464 (7th Cir. 1998). 

U.S. Supreme Court Rejects Fleightened Pleading Standards for 
Intent Based Claims; 7:1; Wright, Paul; Crawford-El v Britton, 

1 18 S.Ct. 1584(1998). 

Searches 

Blanket Jail Strip Search Policy Unconstitutional; 12:18; Foote v. 

Spiegel, 995 F. Supp. 1347 (D. Utah 1998). 

California Irradiates Prison Visitors; 3:9. 

Georgia Brutality Suit Settled for $285,500; 10:12; Schirato, 

Christopher; Anderson v. Gamer, Case No. 4:96-CV0322-HLM. 
US DC, Rome, GA. 

Law on Strip Searches of Prison Visitors Clearly Established; 5:23; 

Varrone v. Bilotti, 123 F.3d 75 (3rd Cir. 1997). 

Probable Cause Required for Visitor Body Cavity Search; 8:30; 

Laughter v. Kay, 986 F. Supp. 1362 (D UT 1997). 

Strip Searched Massachusetts Women Settle Suit for $80,000; 9:21; 

Aquino v. DuBois, Suffolk County Superior Court No. 95-6175. 
WA DOC Investigators Can’t Detain Visitors: Drugs Suppressed; 
8:28; State v. Dane, 89 Wn. App. 226, 948 P.2d 1326 (DIV II, 
1997). 

Seizure of Prisoner Funds 

Court Refunds PLRA Deferred Fee Overpayment; 9:1 1; Higganson 
v. Swiharl, 980 F. Supp. 296 (ND IL 1997). 

CT Prisoners Pinched for Cost of Imprisonment; 10:18. 

Denial of Social Security Benefits to Prisoners Upheld; 12:21; 

Butler v. Apfel, 144 F.3d 622 (9th Cir. 1998). 

Fingers in the PEE; 3:5. 

Illinois Suig Prisoners for Cost of Incarceration; 9:15. 

KS S.Ct Affirms Trust Account ‘Service Fee’; 2:8; Roark v. 

Graves, P.2d 245 (Kan. 1997); Weinlood v. Simmons, 936 P.2d 
238 (Kan. 1997). 

Liberty Interest Created By Fine; 1 1:22; Barone v: Hatcher, 984 F. 
Supp. 1304 (D. Nev. 1997). 

Maryland Indigent Court Cost Suit Settled; 10:16; Colvin v. 

Robinson, USDC MD, Case No. MJG-92-3604. 

MI Prison ‘Fee’ Law Preempted by ERISA; 9:17; Roberts v. Baugh, 
986 F. Supp. 1074 (ED MI 1997). 

PA County Medical Co-Payment Constitutional; 6:26; Reynolds v. 

Wagner, 128 F.3d 166 (3rd Cir. 1997). 

PA DOC Not ‘Victim’ for Restitution Purposes; 4:17; Common- 
wealth v. Figueroa, 691 A.2d 487 (Penn. 1997). 

Refusal to Waive Interest States Claim; 4:21; Vignolo v. Miller, 120 
F.3d 1075 (9th Cir. 1997). 

Rhode Island Ban on Royalties to Felon Authors Struck Down; 

2:22; Bouchard v. Price, 694 A.2d 670 (RI 1997). 

TDCJ PLRA Forms Okay; 8:13; Chachere v. Barerra, 135 F.3d 
951 (5th Cir. 1998). 

Washington 35% Law Struck Down, in Part; 1:10; Wright v. 

Riveland , Case No. C95-5381FDB, USDC Tacoma, WA. 
Washington Child Support Minimum Struck Down; 7:25; In Re 
Marriage of Gilbert, 945 P.2d 238. 88 Wn.A 362 (Wash. App. 
Div. I. 1997). 

Settlements 

$22,500 to Settle WA Jail Brutality Suit; 8:14; Burton v. Bacon, 

Case No. C94-1561S US DC Seattle, WA. 

Bureau of Prisons Sexual Abuse Suit Settled for $500,000; 6:9; 
Lucas Mercadel and Douthit v. White. Et al. , No. C V-96-2905 
THE. 
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Georgia Brutality Suit Settled for $285,500; 10:12; Schirato, 

Christopher; Anderson v. Gamer, Case No. 4.96-C V0.322-1 ILM 
US DC, Rome, GA. 

Maryland Indigent Court Cost Suit Settled; 10:16; Colvin v. 

Robinson, USDC MD, Case No. MJG-92-3604. 

Publications Lawsuit Settled in Alabama; 9:21; Moore, Cayce; 

Johnson v. Mitchem, Case No. 97-C-1301-S US DC, ND AL. 
Strip Searched Massachusetts Women Settle Suit for $80,000; 9:21; 

Aquino v. DuBois, Suffolk County Superior Court No. 95-6175. 
Utah Porn Ban Rescinded; Suit Settled; 10:16; Perry v. McCotter, 
USDC Utah, Case No. 97-CV-0475C. 

WI Guard Settles Discrimination Suit for $105,000; 8:25. 

Sexual Assault 

$1.1 Million Award in Sexual Suit; 4:10; Downey v. Denton County, 
Tex., 119 F.3d 381 (5th Cir. 1997). 

$450,000 Award in Sexual Assault Case Not Excessive; 4:20; Mathie 
v. Fries, 121 F.3d 808 (2nd Cir. 1997). 

$6.5 Million Spent in California Sexual Harassment Suit; 6:15. 

An End to Silence; 9:5; Wright, Paul, (review). 

Bureau of Prisons Sexual Abuse Suit Settled for $500,000; 6:9; 
Lucas Mercadel and Douthit v. White. Etal., No. C V-96-2905 
THE. 

Corcoran Prison Sex, Lies, and Videotape; 10:8; Wisely, Willie. 
Presence of Prison Rape in Utah Denied; 7:14; Lutsky, Julia. 

Sexual Harassment Actionable; 6:26; Walker v. Taylorville Correc- 
tions Center, 1 29 F.3d 4 1 0 (7th Cir. 1 997). 

Sexual History Evidence Limited in Rape Suit; 7:19; Giron v. CC4, 
981 F. Supp. 1406 (D NM 1997). 

Utah Prison Guard Faces Sodomy Charges; 12:9. 

West Virginia Jailers Sentenced to Prison; 3:17. 

State Law Claims 

$1.1 Million Award in Sexual Suit; 4:10; Downey v. Denton County, 
Tex., 1 19 F.3d 381 (5th Cir. 1997). 

$225,000 Jury Award in CDC Shooting Affirmed; 4:10; Ashker v. 

California Dept, of Corrections, 112 F.3d 392 (9th Cir. 1997). 
$350,000 Awarded in Ohio Prisoner Death; 7:17. 

$60,000 Judgement Against Florida DOC Reinstated; 5:18; Quigley, 
James; Heckford v. Florida Dept, of Corrections, 699 So.2d 247 
(Fla. App. 1 Dist. 1997). 

Alaska Classification Subject to Court Review; 5:11; Brandon v. 

State Dept, of Corrections, 938 P.2d 1029 (Alaska 1997). 

Alaska Computer Printer Ban Questioned; 4:22; Mathis v. Sauser, 
942 P.2d 1117 (Alaska 1997). 

Another Florida Gain-Time Statute Unconstitutional; 7:18; Britt v. 

Chiles , 704 So.2d 1046 (Fla. S.Ct. 1997). 

AZ Prisoners Have Right to Attend Paternity Hearings; 5:25; 
Arizona Dept, of Economic Security v. Valentine, 945 P.2d 828 
(AZ App. Div. 1, 1997). 

Colorado Supreme Court Holds Utility Commission Lacks 
Jurisdiction Over Prison Phone Gouging; 11:23; Powell v. 
Colorado Public Utilities Commission, 956 P.2d 608 (Colo. 

1998). 

Court Access for Prisoner Access to Teleconference; 12:23; Christie 
v. Husz, 579 N.W.2d 243 (Wis. App. 1998). 

Discipline for Possessing Legal Papers Vacated; 12:17; Tebbetts v. 

miitson, 956 P.2d 639 (Colo. CA, Div. I 1997). 

Florida Finally Learns the Meaning of Ex Post Facto; 5:20; Calamia 
v. Singletary, 694 So.2d 733 (Fla. 1997). 

Florida Prisoners Have Property Interest Under DOC Rules; 4:21; 

Tweed v. Sistrunk, 697 So.2d 888 (Fla. App. 5 Dist. 1997). 

Florida Prisoners Have Right to Present Evidence at Disciplinary 
Hearings; 5:21; Munn v. State, 694 So.2d 92 (Fla. App. 1 Dist. 
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N o one can imagine. What it’s 
like. Not unless you’ve gone 
through it. Christina Foos has. 

While incarcerated in a for-profit 
prison in Arizona. Christina says she was 
accosted by a guard, Ernesto Rivas, as 
she stepped out of the shower in March 
of 1997. Christina told Prison Legal 
News that she was startled by the sight 
of him, standing there with his exposed 
erection in hand. 

Before she could think of what to 
do, she says, Rivas ordered her to bend 
over the bed in her cell and proceeded 
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Our Sisters’ Keepers 

by Daniel Burton-Rose 

to rape her. She says he returned less than 
two hours later to repeat the act. 

Foos was among 78 women exiled in 
October of 1996 by the Oregon Depart- 
ment of Corrections. Because of 
overcrowding, the women were shipped 
to the Corrections Corporation of 
America’s (CCA) Central Arizona Deten- 
tion Center in Florence. 

Predominantly a men’s facility. CCA 
Florence lacked a separate disciplinary 
segregation unit for women. A medical 
quarantine room adjacent to the hospital 
area served as the improvised solution. 
According to a suit filed in Tuscon by five 
women against CCA and at least fifteen 
former or current CCA Florence employ- 
ees. the all-male guard staff that watched 
over the improvised seg unit perpetrated 
sexual abuses with impunity for months. 

At least five of the women were re- 
turned to Oregon in August of 1997 in an 
apparent attempt by the Oregon DOC to 
hush the matter. That’s when Barrilee Ban- 
nister first contacted PLN. 

Barrilee, one of the prisoners trans- 
ferred back to Oregon, explains that the 
abuse started when a guard captain New- 
ton [full names could not be confirmed 
because CCA refused to speak to PLN for 
this article] gave six or so women a mari- 
juana joint. Hours later he returned with 
several other guards and notified the 
women their cells would be searched. 
Barrilee says the captain informed them 
that one way they could avoid charges 
for possession of contraband was to per- 
form a strip tease for him and the other 
guards. She says that several of the 


women obliged, fearing additional time 
added to their sentences. 

The dancing, Barrilee says, lead to 
more aggressive behavior, from groping 
to oral sex and intercourse. 

A number of CCA Florence guards 
were eventually placed on administrative 
leave as a result of an internal CCA in- 
vestigation of the abuse allegations. Foos 
told PIN that shortly before she departed 
for Oregon a CCA guard told her the num- 
ber was 27. Bannister estimates that up 
to 50 CCA Florence guards were involved 
in all — from perpetrating the abuse to 
covering it up. 

In U S. prisons, such degradation is 
not uncommon. A July 20, 1995 incident 
in one of Washington D.C.’s jails offers 
another glimpse of this seamier side of 
“corrections”. 

As D.C.’s soul station WHUR-FM 
was piped over the jail’s public address 
system, several female prisoners began 
to dance and strip on tables in the com- 
mon are of the block called “Southeast 
One.” A crowd of prisoners and guards 
gathered to watch. Among them was Sun- 
day Daskalea, a naturalized Greek 
immigrant and exotic dancer from New 
York City who was in the jail facing co- 
caine charges. 

Daskalea later described to the Wash- 
ington Post how, swept away by the 
“festival” atmosphere, another 
prisoner-exclaimed, “Sunday’s a dancer 
too!” But Daskalea says she wanted 
nothing to do with the exhibition and re- 
treated to her cell. 

According to Daskalea, the captain 
in Charge Of tire block, Yvonne C. Walker, 
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Sisters (continued) 


instructed a crew of prisoners to force 
Daskalea back to the exhibition. “You’re 
going to make [Walker] mad,” one of the 
prisoners warned. Daskalea says she re- 
lented at that point. 

“I didn’t want any trouble,” she re- 
called. She did the strip tease, in which 
another prisoner also undressed and 
poured baby oil on a nude Daskalea. 

Although jail staff were present, none 
reported the incident. D.C. jail officials 
eventually heard about it through a pris- 
oner. And this incident occurred just 
three months after a federal jury found 
the D C. Department of Corrections liable 
in a sexual harassment suit in which the 
department eventually settled for $8 mil- 
lion. [See: “Sexual Harassment Violates 
Eighth Amendment'' , PLN Vol . 6, No. 12] 

Sexual abuse of prisoners by guards 
is not particularly new. What is striking 
today is the extent of the abuse — in both 
men’s and women’s prisons — and the 
near-total lack of interest among prison 
administrators in stopping it. No state or 


federal government entity collects reports 
of prison rape, so exact number are diffi- 
cult to gauge. But the weight of individual 
and class action suits, anecdotal evi- 
dence. and a 1 996 report by Human Rights 
Watch, All Too Familiar: Sexual Abuse 
of Women in U.S. State Prisons [PLN Dec. 
’97] suggests that sexual abuse is endemic 
to prisons across the nation. 

Susan Fiester, an expert witness on 
sexual abuse who has testified for pris- 
oner plaintiffs in five states, estimates that 
70-80 percent of the general female prison 
population has experienced sexual abuse 
during and/or previous to incarceration. 

The effects of sexual abuse on vic- 
tims can be debilitating, resulting in 
depression, frequent headaches, insom- 
nia, trouble concentrating, low confidence 
and self-esteem, and isolation from oth- 
ers. These symptoms can be especially 
acute when the rapist is a guard and the 
victim is forced to live each day with the 
fear that the abuser will violate them again. 

Few such cases are reported. And if 
they ever come to trial, they are often 
framed as “he said/she said” in which 


Human Rights Report Details Women in Prison 


A recent report from the group 

/iHuman Rights Watch, titled 
Nowhere to Hide: Retaliation Against 
Women in Michigan State Prisons. 
charges both that Michigan holds fe- 
male prisoners in horrid conditions and 
that women who challenge these con- 
ditions are subject to retaliation by 
guards. 

Five women are looked at in detail 
in the study. All five are part of an on- 
going law suit against the Michigan 
Department of Corrections (MDOC) 
which charges that prison officials have 
not stopped guards and staff from com- 
mitting acts of sexual assault and abuse 
against female inmates. Ronesha Will- 
iams, one woman in the report, was 
raped by a prison guard in May of 1 997. 
Two months later Williams reported the 
incident to U.S. justice Department of- 
ficials w ho made no effort to hide her 
identity' from prison guards. Conse- 
quently Williams found herself 
constantly being verbally harassed by 
guards who knew that she had accused 
one of them of rape. Williams was also 


charged with violations that other pris- 
oners would not receive citations for. 
As a result, her release from prison was 
delayed. 

Nowhere to Hide concludes by 
arguing that such reprisals deter female 
prisoners from reporting abuses and 
that so consequently the conditions in 
prisons continue to be brutal and of- 
ten get worse. In order to remedy the 
situation the report suggests that the 
MDOC needs to adopt new procedures 
which allow women to report guard 
misconduct without fear that the 
guards w ill immediately become aware 
of the allegation. 

For more information on Nowhere 
to Hide contact Human Rights Watch 
at: Human Rights Watch. 350 Fifth Av- 
enue, 34th Floor, New York, NY 
101 18-3299. Phone:(212)290-4700. Fax: 
(212) 736-1300. Email: hrwnyc 
@ hrw.org. Web: http://www.hrw.org. 

For those with access to the World 
Wide Web the report itself can be found 
at http://www.hrw.org/reports98/ 
women/. 
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the issue central to the case is the cred- 
ibility of the aggrieved prisoner. 

According to court testimony, Tanya 
Giron was raped by a guard named Danny 
Torrez while she was incarcerated in the dis- 
ciplinary seg unit of another CCA prison, 
the Western New Mexico Correctional Fa- 
cility in Grants. Giron, who had been 
incarcerated for shoplifting, said the seg 
unit was isolated and poorly monitored. She 
testified that Torrez (who no longer works 
for CCA) took advantage of that isolation 
and raped her when he came to deliver a 
meal tray to her cell. 

In a civil trial in the summer of 1997, 
Giron demanded more titan a million dollars 
in damages from Torrez and CCA. Torrez 
acknowledges only that he and Giron had 
sex; he claims Giron wanted it. The defense 
strategy was to elicit testimony from Giron 
that she had been raped before — more 
than once — and then twist that into a seed 
of doubt (about "crying wolf’) to plant into 
jurors’ minds. 

The defense strategy worked. Though 
no one disputed that sex took place, the 
eight woman federal jury awarded Giron 
nothing. Paul Kennedy, Giron’s attorney, 
recounted, "There was a lot of hostility from 
the jury because [Giron] was a prisoner.” 

Former Michigan prisoner Sadia Zoe 
Ali asks in a November 1996 Prison Life 
article: “Will somebody please tell me why 
the fuck it’s so hard to believe these 
women?” As Sadia explains, any prisoner 
who steps forward to report abuse risks re- 
taliation from the DOC and personal 
vengeance from the “Blue Gang” (the 
baddest gang in any prison: the guards). 
Because of that, says Sadia, reporting rape 
to prison officials is a path not idly chosen. 

Bannister, for example, says that soon 
after she spoke to CCA’s investigators at 
Florence, she was attacked by three guards, 
led by a female correctional officer named 
Collens, who proceeded to beat her. The 
guards accused Bannister of being respon- 
sible for their friends being fired. And, 
assuming that Bannister had been raped 
(despite her protestations that she“didn’i 
go that far”), the guards aimed their kicks at 
Bannister’s stomach, saying they would 
force her to abort if she was pregnant. 

Later that same day, according to a 
statement Bannister made after her return 
to Oregon, Collens sprayed mace under her 
cell door. 

Male guards sexually assault male pris- 
oners as well [See: “Utah Guard Faces 
Sodomy Charges” PLK Dec ’98] . In these 


cases, homophobia can be an extra strike 
against the victim. According to a June, 
1997, finding against the District of 
Colombia ’s Department of Corrections, for 
example, an official namedL.C. Jones ex- 
pressed disbelief when presented with a 
charge that one of his male officers sexu- 
ally harassed a male prisoner. 

Jones, who also had charges of sexual 
harassment against both female guards and 
women prisoners pending against him, cited 
the accused guard’s age of 60 and testified 
in court: “I’ll give you the fact that maybe 
he might be turned on by that fag, I don’t 
know. I just do not. I find it hard to believe. 

Jones was promoted to Deputy War- 
den soon after the incident took place. 

Prison administrators may simply ig- 
nore (or attempt to cover up) allegations of 
sexual abuse. Several women who say they 
were abused at CCA Florence report that 
they sent letters to both the warden Crandel 
and assistant warden Alford Scott about 
what was happening to them in the disci- 
plinary unit. 

“They put blinders on. They didn’t 
care,” says Jackie Scott, who claims she 
was sexually harassed by a male nurse at 
CCA Florence. 

When CCA was eventually forced by 
media attention in Oregon to investigate 
the claims of sexual abuse at CCA Florence, 
the women prisoners report that investiga- 
tors were insulting and abusive. Bannister 
additionally states that she was offered $ 1 00 
by several CCA administrators — includ- 
ing Alford and a man named Martinez, the 
chief of security — if she would keep quiet. 

Prisoners are not the only ones to fear 
retaliation for reporting sexual assaults. That 
fear caries over to prison guards who con- 
template breaking the code of silence. 

Quida Graham, a guard who witnessed 
tlie July ’95 strip tease inD.C.’sjail, told the 
Washington Post that she knew she should 
have reported the incident to prison offi- 
cials but was afraid of other guards labeling 
her a snitch. 

“Nobody wants to work with you once 
you break the code of silence,” Graham ex- 
plained. She added: “If an inmate is 
attacking you, you might be waiting for as- 
sistance for a very long time.” 

For more information, contact: Stop 
Prison Rape; 6632 Lexington Ave., Suite 
48, Los Angeles, CA 90038. They also 
have a website - www.spr.org . 

Daniel Burton-Rose is the editor of 
win, a newsletter of activism at the ex- 
tremes for a sample copy write to P. O. 
Box 53013, Washington D.C., 20009.U 


Campaign to End Slavery 
In American Prisons 

The purposes of the Campaign to End 
Slavery in American Pnsons (CTES) are 

• To identify a socially responsible 

prison labor standard. 

• To assess working conditions in 
various prisons and identify 
those that meet or exceed the 
standard. 

• To seek gubernatorial endorse 
ment of the labor standard 

• To inform consumers about 
whether specific prison made 
products and services are pro 
vided under socially responsible 
working conditions that meet or 
exceed the standard. 

• To promote socially responsible 
community and economic 
development in state prisons 

CTES seeks eight people to serve on 
a steering committee to direct the standard 
setting process, including, but not limited 
to: 

• Seeking technical assistance 
about the methods and means 
of consensus-based standard 
setting, and selecting an appro- 
priate standard setting process. 

• Identifying and selecting an 
agent to facilitate the standard 
development process. 

■ Identifying the key elements and 
structure of the standard. 

• Securing financial support for 
the process. 

■ Conducting research needed to 
develop the standard. 

• Identifying prison employment 
programs that meet or exceed the 
standard. 

• Informing the public about the 
products and services of such 
employment programs that meet 
or exceed the standard and seek 
ing support for the standard. 

Persons interested in serving on the 
steering committee should send a letter of 
interest to: 

Campaign to End Slavery In 

American Prisons 

2103 Harrison, NW 

Suite 2 146 

Olympia, WA 98502-2607 
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From the Editor 

by Paul Wright 


S ince PLN began publishing in 
1990 we have had to confront 
prison censors that have sought to pre- 
vent prisoners from receiving PLN. We 
have usually been able to resolve these 
problems administratively. In those cases 
where letters or phone calls prove fruit- 
less we have filed suit. Right now PLN is 
in court challenging “bulk mail”, bans in 
three states that target non profit publi- 
cations such as ours. So far the 
Washington and Utah DOC s have largely 
capitulated on this issue while the Oregon 
DOC is still defending its policy. [ PLN, 
Jan. 1999], PLN also recently sued the 
Box Elder county jail in Utah which im- 
posed a ban on all reading material sent 
to prisoners. The jail settled that suit. PLN 
is also suing the Michigan DOC for ban- 
ning The Celling of America. More on 
those suits In next month’s PLN.—- 
As the publisher and sender, PLN 
is entitled to notice of any censorship 
so we can appeal the matter administra- 
tively. As a practical matter, most prison 
systems do not provide notice of cen- 
sorship to the sender. We frequently 


have to rely on our readers to tell us PLN 
has been censored. If your PLN sub- 
scription is censored by jail or prison 
authorities please send copies of the rel- 
evant information to PLN. We appeal all 
incidents of censorship of PLN or 
TCOA. If we have the legal contacts in 
the state in which the censorship occurs 
we will file suit if administrative appeals 
are unsuccessful. PLN has never lost a 
censorship suit. 

Our fundraiser is still going. If you 
have not yet made a donation, it is not 
too late to do so. We would like to thank 
everyone that has donated to PLN al- 
ready. We greatly appreciate the support. 
When we say that all donations, large or 
small, help, we really mean it. We would 
like to thank Hans Sherrer who generously 
donated a new' computer to PLN. The 
new computer required us to buy new 
peripherials we had not planned to up- 
date (scanner, OCR software, etc.) 
because the ones we had were too old to 
function with new hardware. Fortunately 
the income from the fundraiser allowed 
us to update those items without busting 


the bank. We still need to purchase one 
more computer and accessories. 

Personally, I find the generosity of 
PLN readers and supporters to be inspir- 
ing and encouraging. We have received 
a lot of donations from prisoners who 
could only afford a few dollars in stamps. 
Every little bit helps. Steven King 
Ainsworth is on death row in California 
facing execution in the near future. 
Steven donated $5.70 in stamps. If every 
PLN reader sent just a $5 donation we 
would more than meet our fundraising 
goals. So don’t think small donations 
don’t make a difference. To Steve, thanks 
for the donation. 

We have been asked if instead of 
stamps, does PLN accept embossed en- 
velopes as donations. Yes we do. 
Prisoners in places where stamps are not 
allowed can -send PLN embossed enve- 
lopes to pay for subscriptions, buy 
books, back issues indexes, etc., or just 
as a plain donation. 

Enjoy this issue of PLN and please 
let others know about PLN and encour- 
age them to subscribe. ■ 


Breaking The Walls Of Silence: 
AIDS and Women in a New Youk State 
Maximum Security Prison was written 
by the members of the ACE Program 
(AIDS Counseling and Education) of 
Bedford Hills Women’s Prison. It is a 
compelling book which should be read 
by anyone with an interest in AIDS edu- 
cation or prisoners’ rights. It’s unique: 
it does not objectify women, prisoners, 
or PWA’s, because it’s written by them. 
It is a necessary book. 

The book consists of tw o sections: 
a moving, exciting history of ACE, and a 
complete outline of the ACE curriculum 
— fittingly entitled “Empowerment 
through Education.” Although some of 
the information in the book is dated (the 
women completed the book in 1995; in- 
explicably, it wasn’t issued by the 
publisher until this year), the basic con- 
tent of the lesson plans and the approach 


Book Review 

by Laura Whitehorn 

to AIDS education is both creative and, 
in my experience as a peer educator, ef- 
fective. It is very difficult to find any 
educational materials appropriate to pris- 
oner peer education — especially for 
women prisoners. This book provides 
exactly that resource. 

Useful as the curriculum section is, 
it’s the first half of the book — the gen- 
esis and history of ACE — that I found 
the most enthralling. The history is made 
up of personal accounts by many w omen 
prisoners as well as some staff members 
(including the Warden!) and outside vol- 
unteers. Some of the women are 
HIV-positive, others are not; they come 
from a wide spectrum of backgrounds, 
too. The history encompasses emo- 
tional, factual, and analytical 
descriptions of the stages of the AIDS 
crisis as it affected women in prison. It 
provides a narrative of the process of 


organizing to combat the crisis, and in 
so doing, suggests a guide to organiz- 
ing for any cause to protect and empower 
women prisoners, or to educate our- 
selves about vital subjects other than 
AIDS itself. 

I know that every AIDS peer educa- 
tor in prison (and, hopefully, outside) will 
devour this book as I did. My fondest 
wish is that some open-minded prison 
administrators may also read it, and be 
moved by it to allow prisoners to do the 
work that needs to be done to combat 
AIDS — work that only we can do, as 
peer educators. 

Thank you, women of ACE, for 
writing this book. Contact info: Jenifer 
Wohl, The Overlook Press. Peter 
Mayer Publishers, Inc., 386 West 
Broadway, New York, NY 10012, tel. 
212/965-8400. Hardbound, with photos, 
408pp., $29.95. ■ 
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Notes from the Unrepenitentiary 


I f all goes well, and my 6-month 
halfway house is approved, this 
will be my last column as a prisoner 
contributor to PLN. This column will be 
written in the future by my co-defendants 
and comrades, Marilyn Buck and Linda 
Evans, both of whom remain in prison, hav- 
ing received longer sentences than mine. 

In the years I’ve spent behind bars — 
especially the many times I’ve found myself 
in the hole — PLN has been enormously 
important to me. Nowhere else could I find 
such clear, direct coverage of legal remedies 
forprisoners. Instead of vague, empty prom- 
ises of aid and support, PLN ofiers actual, 
concrete help. What a relief 1 

But, as most of us in prison learn, true 
legal remedies are few and limited. The le- 
gal system, like the system as a whole, is 
stacked against us. A clear example is the 
case of Mumia Abu-Jamal, where courts, 
media, and all the arms of the ruling class 
are lined up to refuse to look honestly at 
the myriad violations of constitutional and 
human rights in his trial. “Law and order” 
protects the rich and disempowers the poor, 
bestows privileges on whites and op- 
presses Black, Native American, Puerto 
Rican, Mexicano, and other Latino people, 
elevates men and denigrates women, and 
certainly values CEO’s, police, and bank 
officers over the rest of us . So “equal rights 
under the law” sounds more and more like 
an oxymoron — the meaning of one part 
cancels out the meaning of the other. 

I know I’ m preaching to the choir here 
— not many of us who have been through 
trials and jails and prisons believe that the 
courts will back us up in the long run — 
but we have to try: “exhaust our legal rem- 
edies,” force the courts to treat us as human 
beings, hope for a break, refuse to sit qui- 
etly and accede to the further erosion of 
our already minimal rights. And this, I be- 
lieve, we have to continue to do. 

But I also believe that the only way 
we will succeed in winning anything from 
the courts is through militant support from 
people outside. I’ve been involved in what 
are called “group actions” inside, and I 
know how quickly the prisoncrats act to 
smash any such action, or even what they 
perceive as the threat or possibility of such 
action. That’s why the federal BOP now 
outlaws any and all prisoner organization. 

So we need that kind of help from 
people on the street: pressure, rallies, dem- 


by Laura Whitehorn 

onstrations, campaigns, picket lines .. . all 
kinds of activities. Right now, we urgently 
need all of that for Mumia — he who has 
given his eloquent voice to all of us for so 
long, now needs all of us to raise ours for 
him. It will take enormous pressure and ac- 
tion to counter the law enforcement 
establishment that is clamoring for his ex- 
ecution. This is a moral and political 
imperative for every person who values jus- 
tice. 

In the late 50s and early 60s, it was the 
tremendous energy, courage, and tenacious 
militancy of the Civil Rights Movement that 
forced the u.s to adjust and honor its own 
laws. The result was not an end to white su- 
premacy and racism, but it was an opening up 
of some avenues of political and social in- 
volvement. In the same way, I think the growing 
movement of support for prisoners and politi- 
cal prisoners will have to become a lot more 
militant in order to force the legal system to 
recognize any of our rights as prisoners. And 
that will be a big contribution to advancing 
the straggle for justice in this country. 


Last month’s PLN reported a Seventh 
Circuit case of Charles Haynes, a federal 
prisoner in Wisconsin, who “fought back” 
against a bully and sexual predator. Mr. 
Haynes was barred from using a legal de- 
fense in court of self-defense, because he 
had failed to snitch on his tormentor, in- 
stead taking matters into his own hands 
(more power to you, Charles Haynes). This 
case provides a glimpse at one major way 
the prison system is trying to disempower 
and divide prisoners: by making it manda- 
tory to snitch in order to preserve your 
rights. That’s something that it is crucial for 
all of us to resist. The rise in snitching has 
seriously undermined our ability as prison- 
ers to stand united for our dignity and 
human and civil rights. Collective action, 
communication, solidarity can all help cut 
back on snitching. Support from folks in 
the street can help here, too. 

When I get out I commit myself to work- 
ing towards the kind of movement I’ve been 
talking about here. First order of business: 
fighting for Mumia. | 


Felony Trial for Planted Knife is Malicious Prosecution 


I n an unpublished opinion, the 
Tenth Circuit held that a felony 
prosecution for possession of a knife planted 
by a guard in a prisoner 's cell in retaliation 
for complaining about the guard was mali- 
cious prosecution. 

Construing the facts as fav orably as 
possible to the plaintiff, the court of appeals 
held that Bret Klein, a Colorado state pris- 
oner, and another prisoner had a couple of 
altercations with guard Ken Coblentz. Klein 
complained about Coblentz. Coblentz had 
other guards search Klein’s cell and, when 
nothing was found, made the meritless alle- 
gation that Klein was going to knife him. 
Klein's cell was searched again. Coblentz 
appeared during the search whispered some- 
thing to one of the searching guards, and 
Klein was removed from the area. Klein de- 
nied knowledge of a knife found during the 
search. 

Klein was infracted, but not allow ed to 
takea polygraph, have the knife fingerprinted 
or use prison records to prove other prison- 
ers had occupied the cell before him. Klein 
was found guilty, lost 90-days good time, 
and spent 30-days in disciplinary 7 and 
584-days in administrative segregation. He 
was acquitted by a jury in a separate criminal 
trial for felony possession of dangerous con- 
traband 

Coblentz was later forced to resign and 
serve ninety days in jail for planting a knife in 


the cell of another prisoner. During the in- 
vestigation of that case, a polygraph showed 
Klein had no prior knowledge of the knife 
found in his cell. 

Klein filed suit under § 1 983 alleging his 
rights to due process, equal protection, and 
to seek redress had been violated with apen- 
dent slate law claim of malicious prosecution. 
The district court granted summary judgment 
for defendants holding that Klein had re- 
ceived all the process he was due because 
“some ev idence" supported the disciplin- 
ary finding. 

The Tenth Circuit held as follows: 
Sandin v. Conner, 515 U.S. 472 (1995) re- 
quired dismissal of the claims relating to 
disciplinary or administrative segregationand 
good time credits because he had no liberty 
interest in them. Edwards i : Balisok, 117 S.Ct. 
1 584 (1997), required dismissal of claims of 
defects in the prison disciplinary' procedure 
because the underlying disciplinary convic- 
tion had not been invalidated. The district 
court improperly' granted summary judgment 
on the malicious prosecution claim that Klein 
was subject to retaliatory felony prosecu- 
tion on a false charge for complaining about 
Coblentz. Sufficient facts showed his Fourth 
Amendment rights were violated by pros- 
ecution without probable cause, allowing the 
state claim to continue in federal court. See: 
KLeinv. Coblentz, No. 96-1289(10thCir. 1998, 
unpublished). H 
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Attorney Fee Cap 
Inapplicable To Pre 
PLRA Suits; PLRA 
Automatic Stay 
Provisions Constitutional 
S.Ct. Grants Review of 
Fee Issue 
by Matthew T. Clarke 

T he Court of Appeals for the Sixth 
Circuit has held that the attorney 
fee cap contained within the Prison Litiga- 
tion Reform Act, 42 U.S.C. §1997e(d), 
(PLRA) does not apply to attorney fees in 
cases filed prior to the enactment of the 
PLRA on April 24, 19%, even if the fees are 
for work occurring after the enactment date. 
The court also held the automatic stay pro- 
visions of the PLRA were constitutional if 
interpreted to allow courts to indefinitely 
suspend the automatic stay under their in- 
herent equity powers. The United States 
Supreme court granted review of the attor- 
ney fee issue in these cases, this is 
significant because this is the first PLRA 
case to be heard by the Supreme court. 

In 1977.female state prisoners in Michi- 
gan filed a class-action la wsuit challenging 
their conditions of confinement and un- 
equal treatment when compared to male 
prisoners in Michigan. See: Glover v. 
Johnson, 478 F.Supp. 1075 (E.D. 
Mich. 1979). The female prisoners prevailed 
and a remedial order issued. See: Glover v. 
Johnson, 510 F.Supp. 1019 (E. D. Mich. 
1981). In 1985, an order was issued to the 
prevailing attorneys in Glover, awarding 
attorney fees and providing for future at- 
torney fees at the rate of $ 1 50/hour. 

In 1 980, Everett Hadix and other male 
state prisoners incarcerated at the State 
Prison of Southern Michigan-Central Com- 
plex (SPSM-CC) filed a class-action lawsuit 
challenging their conditions of confinement 
The SPSM-CC prisoners prevailed and the 
prison authorities entered into a consent 
decree which covered a broad range of daily 
prison operations, but specifically excluded 
several issues, including classification, visi- 
tation, and provision of attorneys. See. 
Hadix v. Johnson, 740 F.Supp. 433 (E.D. 


Mich. 1990). In 1985, an order was issued to 
the prevailing attorneys in Hadix awarding 
attorney fees and providing for future at- 
torney fees at the rate of $ 1 50/hour. 

This fee arrangement functioned well 
in both cases even though several district 
court proceedings and appeals were neces- 
sitated during the course of the continuing 
litigation. However, on April 24, 1996, the 
PLRA was enacted, amending 42 U.S.C, 
§1997e(d) to include a provision capping 
attorney fees for prevailing parties in pris- 
oner civil rights litigation to 150% of the 
maximum amount paid court-appointed 
counsel in criminal cases under 18 U. S.C. 
§3006A. FortheEastemDistrictofMichi- 
gan, the §3 006 A amount is $7 5. Thus, the 
PLRA cap would be $112.50, 25%lessthan 
the Glover and Hadix attorneys were be- 
ing paid. 

The defendants previously challenged 
the award of attorney fees for work per- 
formed prior to the enactment of the PLRA. 
However, the Sixth Circuit held that the at- 
torney fees cap in the PLRA did not apply 
to work performed prior to enactment. See: 
Glover v. Johnson, 138 F.3d 229 (6th Cir. 
1998). This holding was reaffirmed. The 
defendants challenged the attorney fees for 
work performed after the enactment of the 
PLRA. The district court ruled that the 
PLRA attorney fees cap applied to work 
performed after enactment and plaintiffs 
appealed. The defendants also objected to 
the award of attorney fees in several ap- 
peals which the plaintiffs lost. Defendants 
appealed. 

In rejecting the defendants’ conten- 
tion that the PLRA attorney fees cap should 
apply to work performed after the enact- 
ment date, even though the suit was filed 
before the enactment date, the Sixth Circuit 
performed an analysis pursuant to Landgraf 
v. USI Film Products, Inc., 511 U.S. 244 
(1994). Using the previous analysis in 
Glover as a guide, the court held that there 
was no temporal reach expressed by Con- 
gress in the PLRA. Furthermore, the Sixth 
Circuit had previously held that applying 
the fee cap to a pending fee motion for work 
completed prior to the enactment date 
would be impermissibly retroactive because 
it would attach significant new legal bur- 
dens to the completed work and impair rights 
acquired under pre-existing law. The same 


logic applied to post-enactment work in a 
pending case. Thus, the previous Glover 
ruling controls and the PLRA attorney fees 
cap should not be applied to work performed 
after the enactment of the PLRA in a case 
filed prior to the enactment of the PLRA. 

The Sixth Circuit also noted that the 
recent cases oilindh v. Murphy, 117 S.Ct. 
2059 (1997), and Wrightv. Morris, 111 F.3d 
414418 (8th Cir, 1997) lent support to their 
reasoning. In Lindh, the Supreme Court 
held that the Antiterrorism and Effective 
Death Penalty Act did not apply to federal 
petitions for a writ of habeas corpus in non- 
capital cases filed prior to its enactment. In 
Wright, the Eighth Circuit held that the ex- 
haustion requirements of the PLRA did not 
apply to cases pending upon enactment. 

The Sixth Circuit also examined the 
legislative history of the PLRA. Noting 
that it had come from two efforts to re- 
form two separate areas of prisoner 
litigation, the court examined its unsuc- 
cessful legislative predecessors and 
found specific provisions for application 
to pending cases. Since the previous, 
unsuccessful acts contained provisions 
applying them to pending cases and the 
PLRA did not, this was indicative of a 
congressional intent not to apply the 
PLRA to pending cases. 

In a previous Glover v. Johnson, 942 
F.2d703. 716 (6th Cir. 1991), the Sixth Circuit 
rejected the argument that a party must pre- 
vail on the appeal to be counted as the 
prevailing party ana awarded: attorneys’ 
fees. The court’s order establishes who 
the prevailing parties were and, when plain- 
tiffs succeed on a significant issue, they 
are the prevailing party. A prevailing party 
should be compensated for work done in 
monitoring post-judgment compliance, 
even if they do not prevail in each indi- 
vidual post-judgment dispute. 

The award of attorney fees was re- 
versed in two instances. They involved 
the unsuccessful appeal and petition for 
certiorari on the issue of defendants’ termi- 
nation of legal support services for parental 
rights matters. There was no order specifi- 
cally requiring legal support in parental 
rights matters. Therefore, termination of 
such support was not within the purview 
of the suit and appeals from such termina- 


1999 February 


6 


Prison Legal News 



tion were not compensable because they 
went beyond the underlying litigation. 

The defendants also objected to the 
amount of hours billed by plaintiffs’ attor- 
neys as excessive” and "inappropriate” and 
alleged plaintiffs filed pleadings which were 
"unnecessaiy” and "frivolous. “ The Sixth 
Circuit held that, without any specific indi- 
cation by the defendants of how' the hours 
billed were excessive or inappropriate or 
which pleadings were unnecessary' or frivo- 
lous, the objections were properly 
overruled. 

In a related case originating from an 
investigation (from 1982 to 1984) and com- 
plaint filed in 1984 by the U. S. Department 
of Justice (USDOJ) pursuant to the Civil 
Rights of Institutionalized Persons Act of 
1980, 42 U.S.C. § 1997, etseq., the Michi- 
gan prison system entered into a consent 
decree involving many aspects of prison 
administration. United States v. Michigan, 
680F.Supp. 928 (W.D.Mich 1987) (U.S.). 
Some Hadix issues were transferred into 
the U.S. case. 

The PLRA contains termination pro- 
visions which entitle defendants “to the 
immediate termination of any prospective 
relief if the relief was approved or granted 
in the absence of a finding by the court 
that the relief is narrowly drawn, extends 
no further than is necessary to correct the 
violation of the Federal right, and is the 
least intrusive means necessaiy to correct 
the violation of the Federal right.” 18U.S.C. 
§ 3626(b)(2). Such prospective relief, how- 
ever, "shall not terminate if the court makes 
written findings based on the record that 
prospective relief remains necessary [nar- 
rowly drawn and the least intrusive means] 
to correct a current and ongoing violation 
of the Federal right.” 18 U.S.C. § 3626(b)(3). 

Underthe PLRA, the filing of a motion 
to terminate a prison conditions consent 
decree triggers an automatic stay of all pro- 
spective relief after 30 days. The court can 
delay the automatic stay’s implementation 
by another 60 days for good cause . See 1 8 
U.S.C. § 3626(eX2)-(3). Once triggered, the 
automatic stay remains in effect until the 
court rules on the motion. 

Defendants moved to terminate 
longstanding consent decrees and sought 
stays of prospective relief in the Hadix and 
U.S. suits. The district courts ruled the 
PLRA's automatic stay provision uncon- 
stitutional because it violated separation 
of powers and due process. Hadix v. 
Johnson, 947F.Supp.ll00(E.D.Mich. 1996) 


[PLN April. 1997 1 , Defendants appealed. 
During the pendency of the appeal, Con- 
gress amended the automatic stay’s 
provisions. Pub. L. No. 105-1 19 § 123, 111. 
Stat. 2440, 2470 (1997). The USDOJ and the 
prisoners argued that the amendment mak- 
ing any order suspending the stay 
immediately appealable via interlocutory 
appeal implicitly allowed courts to suspend 
the automatic stay. The Sixth Circuit agreed 
with the prisoners and held that "the PLRA 
automatic stay provision, as construed to 
permit the courts to exercise their inherent 
equitable powers, does not give rise to an 
unconstitutional incursion by Congress 
into the powers reserv ed for the Judiciary.” 

In US., the district court refused to ter- 
minate the provisions of the consent decree 
dealing with prisoner classification due to 
defendants’ failure to regularly and consis- 
tently apply the agreed upon classification 
system. The Sixth Circuit upheld tire con- 
tinuation of the court’s jurisdiction on the 
classification issue. See: Hadix v, Johnson, 
143F.3d246(6thCir. 1998) (post-PLRA en- 
actment attorney fees), 1 44 F. 3d 925 (6th Cir. 
1 998) (consent decree termination and pre- 
PLRA enactment attorney fees). 

On November 16, 1998, the United 
States Supreme court granted certiorari and 
agreed to decide the following issues, ( 1 ) In 
litigation pending on effective date of PLRA 
does attorneys’ fees provision apply to fees 
awarded after that date? (2) In such litiga- 
tion, does fee provision apply to fees 
awarded after Act’s effective date for ser- 
vices rendered before that date? See 
Johnson v. Hadix, Case Number 98-262. PLN 
will report the outcome of the case. 

Dismissal With Prejudice 
for Failure to Exhaust; 
Prison Must Process 
Grievance Within Time 
Limits 

I n an opinion of great importance 
to prisoners filing civil rights suits, 
the Fifth Circuit court of appeals has up- 
held a district court’s dismissal with 
prejudice toward future in forma pauperis 
(IFP) filing of a prisoner’s civil rights suit 
for failure to exhaust administrative rem- 
edies prior to filing the suit. 

Kevin Underwood, a Texas state pris- 
oner, fileda 42 U.S.C. § 1983 suit alleging 


he was forced to perform work beyond 
his physical capacities. The district court 
entered orders continuing the case to al- 
low Underwood to exhaust administrative 
remedies. Underwood objected. He also 
argued that he had made a good-faith ef- 
fort to exhaust administrative remedies 
and had attempted post-filing exhaustion. 
The district court overruled the objec- 
tions and noted that 42 U.S.C. § 1997e 
now requires unexhausted cases to be 
dismissed. Because Underwood failed to 
provide “a meritorous reason for failing 
to exhaust administrative remedies prior 
to bringing a lawsuit,” the district court 
dismissed the suit with prejudice toward 
refiling it IFP. Underwood appealed. 

The Fifth Circuit held that a district 
court can dismiss a § 1 983 suit following 
a continuance if a prisoner does not ex- 
haust administrative remedies. This 
dismissal may be with prejudice toward 
refiling IFP and a determination of 
whether the plaintiff has “made a 
good-faith attempt to exhaust his admin- 
istrative remedies” is no longer required. 
There is no longer a requirement that the 
administrative remedies be “plain, 
speedy, or effective” or be certified as 
complying with § 1 997e. However, the 
exhaustion requirement is not jurisdic- 
tional, thus the district court had 
subject-matter jurisdiction over the case. 

Underwood filed step one of the mul- 
tistep grievance procedure available to 
Texas Department of Criminal Justice pris- 
oners. The grievance was not answered 
within the time prescribed by the prison 
grievance procedure. The district court 
had basically ruled that the prison had an 
unlimited time to answer the grievance. 
The Fifth Circuit disagreed, holding that 
"administrative remedies are exhausted 
when the time limits for the prison’s re- 
sponse set forth in the prison Grievance 
Procedures have expired.” However, be- 
cause Underwood waited until after the 
suit was filed to attempt exhaustion, the 
district court’s dismissal with prejudice 
toward refiling IFP was affirmed. 
Underwood can refile his suit, but may 
not proceed IFP. Thus, he will have to 
prepay the full filing fee to refile his suit. 

To avoid complications such as this, 
PLN has consistently recommended that 
prisoners exhaust all available adminis- 
trative remedies prior to filing suit. See. 
Underwood v. Wilson, 151 F.3d 292 (5th 
Cir. 1998). | 
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California Guards Indicted in Rapes 

By W. Wisely 


M ore than five years after they 
set two prisoners up to be 
raped, then concealed their crimes by fal- 
sifying documents and lying to 
investigators, five guards from 
California’s Corcoran prison were indicted 
on October 8. 1998, by a Kings County 
grand jury, according to the Associated 
Press. Sgts. Robert Decker and Dale 
Brakebill, along with guards Joe Sanchez, 
Anthony Silva, and Lt. Jeffrey Jones, 
turned themselves in at the county jail in 
Hanford, where they were, except for 
Jones who had to post $25,000 bond, re- 
leased without bail after booking. 

Decker. Brakebill. Sanchez, and Silva 
are charged with forcing Eddie Dillard, 
then a prisoner in the Corcoran prison 
SHU, into the cell of his enemy, Wayne 
Robertson, to be raped. In interviews with 
state investigators, Robertson and other 
witnesses, gave graphic details of how 
prison guards used Robertson, known as 
the “Booty Bandit,” to beat and forcibly 


A former New York state prison 
guard was sentenced in Sep- 
tember. 1998, to three years imprisonment 
after admitting he forced a male prisoner 
to perform oral sex. 

Michael W. Roberts was a guard at 
the Adirondack Correctional Facility in 
upstate New York when he guided pris- 
oner A1 Waxter into an employee 
bathroom and forced him to perform oral 
sex in April, 1997. 

After Waxter filed complaints with 
the state corrections department and 
State Police he was transferred to Clinton 
Correctional Facility (CCF) in Dannemora. 
Somehow Waxter was able to hide a small 
vial on his body; the vial went with him 
to CCF. 

After arriving at CCF, Waxter ’s com- 
plaints were investigated by the 
corrections department’s inspector 
general’s office. When Waxter was inter- 
viewed, he produced the vial, which he 
said contained Roberts’ semen. 

Tests on the fluid verified that it be- 
longed to Roberts, and he was indicted 
in January, 1 998. Faced with the strength 
of the prosecution’s DNA evidence, Rob- 


sodomize other prisoners in return for 
extra food and tennis shoes. 

Decker is also charged with threat- 
ening and intimidating Dillard in an 
attempt to keep him quiet about the rape, 
with fabricating documents to hide it, and 
with orchestrating the rape of a second 
prisoner, Melvin Davis, by Robertson in 
June 1993. Jones is charged with con- 
spiracy after the fact to keep the crimes 
secret. 

“This is the direct result of the (state) 
Senate hearings,” Michael Rains, Jones’ 
attorney, complained to the Sacramento 
Bee. A joint legislative committee heard 
testimony about abuses at Corcoran 
prison during a five day period last sum- 
mer. “It’s political in the extreme. This case 
was a focal point of those hearings.” Cali- 
fornia Attorney General Dan Lungren, 
then Republican nominee for Governor, 
was accused of rushing to obtain indict- 
ments one month before elections to 
derail claims he scuttled earlier investiga- 


erts pleaded guilty in July to charges of 
felony sodomy. _ 

“It's critical people understand that 
when they have authority over an inmate, 
they will be held accountable for abusing 
that power,” District Attorney Ronald Briggs 
told the Plattsburgh Press Republican. 

Source: Glens Falls Post Star |Jf 

PLN On the Air 

E very week PLN editor 
Paul Wright delivers prison 
news and commentary on radio sta- 
tion KPFA, 94. 1 FM in San Francisco, 
CA. Titled This Week Behind Bars the 
show airs every Thursday or Friday 
between 5 and 6 PM as part of the 
Flashpoints program. 

If your local radio stations aren’t 
carrying any prison news or commen- 
tary ask them to carry Flashpoints. 
the show is available nation wide over 
a satellite feed. Straight out of the 
gulag. Radio stations interested in car- 
rying the show should contact 
Flashpoints producer and host Den- 
nis Bernstein at: (510) 848-6767. 


tions into corruption at the notorious 
prison. 

“We did a thorough and timely in- 
vestigation,” Lungren, soundly beaten 
by Democrat Gray Davis in the race for 
governor, told Bee reporters with a 
straight face. “This was the time at 
which the grand jury presentation con- 
cluded. And it was the time that the 
grand jury made its decision. For us to 
have tried to alter it in any way whatso- 
ever would have been politicizing it. We 
did nothing of the kind,” 

The five guards were placed on ad- 
ministrative leave with pay according 
to Department of Corrections spokes- 
man Tip Kindel. In April, 1998, eight 
other Corcoran guards were indicted by 
a federal grand jury for staging gladia- 
tor fights between rival prisoners and 
covering the incidents up. State and 
federal investigations into brutality at 
Corcoran and other California prisons 
continue and more indictments are an- 
ticipated. ■ 


STATE & FEDERAL INMATES 
. . .and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 

TCI HAS THE ANSWER 
Tty TCI’s 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 

FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL- A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 

TCI News Flash 

TCI has special arrangements with 
these 6 states for speedy hook-ups. If 
you are locked up in any of these Sates, 
have your family call TCI today ! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 

Attorneys and prison organizations! 
For press package call: 
Fax-on-Dcmand: (217) 726-4345 


NY Prison Guard Nailed With DNA Evidence 
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VA Prison ‘Fire Trap’ Finding Reversed 


V irginia’s state fire marshal over- 
ruled an inspector’s recom- 
mendation to close a prison "fire trap” after 
reinspecting the building himself at the re- 
quest of the warden, according to an 
Associated Press report. 

Carolyn R Williams, a state fire inspec- 
tor under Fire Marshal Ed Altizer, wrote in 
November 1997 that Powhatan Correctional 
Center’s “M Building” imperils both pris- 
oners and staff 

“It is strongly recommended... this 
building be abandoned and occupants re- 
located into new prison facilities,” Williams 
wrote, underlining the words “strongly rec- 
ommended” for emphasis. Her report said 
the building “jeopardizes the safety of both 
inmates and staff’ because the locking 
system doesn’t meet the fire code. 

Guards can open the cells on each of 
the building’s three tiers by pulling a lever. 
But about 30 cells — a so-called prison 
within a prison — have double steel doors 
that have to be unlocked individually in 
tlie event of fire. 

In addition, the building has only one 
exit and one stairwell, both on the same 
end of the cell block, wrote Williams. That 
would force some prisoners and guards to 
fight through choking, blinding smoke the 
length of the building to reach safety. 

“M Building is an antiquated fire trap,' ’ 
said a state fire safety official who spoke to 
the Associated Press on condition of ano- 
nymity. “We eventually are going to kill 
people there.” 

Williams’ report and recommenda- 
tions languished, unnoticed, until 


September 20, 1 998, when the AP reported I should go out there personally and take a 

her findings. look at the situation.” 

On October 9, Powhatan Warden Alton The fire marshal ’s office issued a re- 
Baskerville wrote Jack A. Proctor, deputy port that same day that listed none of the 
director of the fire marshal’s parent agency; serious violations in the earlier inspection, 

the Department of Housing and Commu- At the same time, according to the AP, vet- 

nity Development, seeking another eran state fire inspector Williams was 
inspection. Three weeks later, Proctor, ordered to stay away from the prison. 
Altizer, and another safety inspector vis- Altizer said as far as he’s concerned M 
ited M Building. Building complies with the state fire code, 

“This is a sensitive issue,” Altizer told even though the same violations Williams 
the AP, “and because of what was written cited remain uncorrected. H 
[in the original inspection report] 1 thought 

Threats to File Grievances Protected 

A federal district court in New York ing that right. The court found the 

teld that the existence of a genu- prisoner ’s conduct of threatening to file a 
ine issue of material fact as to whether a complaint against the guard was protected 

prison guard had battered a prisoner in re- behavior. 

taliation for the prisoner's threat to file a The court acknowledged the conflict- 
grievance on the gumd, precluded summary ing factual scenarios, but noted that a 

judgment on the prisoner's First Amend- reasonable jury could conclude that the 
ment claim. The court further held, however guard’s alleged behavior was intended to 
that the battery did not rise to the level of discourage the prisoner from exercising his 
an Eighth Amendment violation. right to seek redress for his grievances. The 

This case accrued in September 1993, court found that issues of fact regarding 
when an Attica prisoner threatened to file a whether the guard punished the prisoner in 

grievance against a guard for taking his ID. “anticipatory retaliation” for his threatened 
According to the prisoner, the guard then legal action, precluded summary judgment 

sfruck him across the face, neck and eyes on the First Amendment claim, 

several times, while daring him to file a com- The court rejected the prisoner ’s Eighth 

plaint. The guard’s version of events was Amendment claim, noting that “not every 
strikingly different. malevolent touch gives rise to a federal cause 

The court noted that prisoners have a of action.” The court found the amount of 
constitutional right under the First Amend- force applied by the guard was cie minimis, 

ment to petition the government for redress and the Eighth Amendment claim was dis- 
of their grievances, and that prison officials missed. See: Sprau v. Coughlin , 997 F. Supp. 
may not retaliate against them for exercis- 390(WDNY 1998). | 


LAW OFFICES OF HABERN & COHEN 
GARYJ. COHEN 
1601 RIO GRANDE, SUITE 525 
AUSTIN, TEXAS 78701 
$512) 476-6201 
(not a partnership) 

For more than ten years our offices have been exclusively engaged in representing Texas inmates in the following areas: 

Parole Reviews 
Parole Revocations Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of Pardons & Paroles on a regular basis, including rule making, legislative matters and the 
training of revocation hearing officers. This is a fee for services law office. 
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University Professor Shills for Private Prison Industry 

by Alex Friedmann 


M uch of the statistical and aca- 
demic information regarding 
prison privatization that is reported in the 
media (and consequently relied upon by 
lawmakers deciding whether to contract 
with private prison companies) comes from 
Charles W. Thomas, director of the Private 
Corrections Project at the University of 
Florida, Gainesville. 

The Private Corrections Project is 
funded by grants from the private prison 
industry — including CCA, Wackenhut, 
Cornell, U. S. Corrections Corporation and 
Correctional Services Corporation — that 
amountto $50,000 to $60,000 annually. The 
money is channeled as unrestricted dona- 
tions through the University of Florida 
Research Foundation. Documents supplied 
by the university indicate that the Project 
received over $250,000 between 1990 and 
19%; according to Dr. Thomas the amount 
is more than $400,000. Although Thomas’s 


salary is paid by the university his expenses 
and summer salary ($26,845 in 1997) are 
funded by the Research Foundation. 

In an interview with The National 
Times Thomas admitted he had money in- 
vested in “substantially all” of the private 
prison companies, but refused to say how 
much. On April 25, 1997 the Wall Street 
Journal reported that Thomas was being 
named a board member of the CC A Prison 
Realty Trust; he receives an annual sal- 
ary of $12,000 with options to buy 5,000 
shares of stock. The chairman of Prison 
Realty is Doctor R. Crants, who is also 
chairman and C.E.O. of CCA. CCA 
merged with Prison Realty Trust on Janu- 
ary 1, 1999. 

According to a Prison Realty docu- 
ment filed with the S.E.C., “Charles W. 
Thomas, a member of the Prison Realty 
Board and a director of New Prison Realty, 
lias performed and will continue to perform. 


certain consulting services in connection 
with the merger forafeeof$3 million.” 

An ethics complaint has been filed 
against Prof. Thomas for his financial in- 
volvement with the private corrections 
industry while conducting research in that 
field. Kathy Chinoy, chairperson of the 
Florida Commission on Ethics, stated on 
June 2, 1 998 that “There is probable cause 
to believe that Dr. Thomas violated [ethics 
standards] by having a contractual relation- 
ship with private corrections companies or 
companies related to the private corrections 
industry, which conflict with his duty to 
objectively evaluate the corrections indus- 
try through his research with the 
University.” Prof. Thomas and the Florida 
Attorney General’s office have failed to 
negotiate a settlement of the case, which is 
being referred to the Division of Adminis- 
trative Hearings. 

Prof. Thomas has denied there is a 
conflict of interest. 

Sources: The National Times , The Wall 
Street Journal , Prison Privatisation Report 
Inti, Corrections USA press release. | 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 
Bounds. 1998 Edition, 3 14 pages, 

13 page Table of Contents with over 
440 quick reference topics with favor- 
able supporting federal case law. “The 
Manual for Lawyers and Post-Con- 
viction Litigants for Prevailing on In- 
effective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction Re- 
lief; Ineffective Assistance of Coun- 
sel; Conflict of Interest; The Right to 
Counsel Procedural Default; Cause 
and Prejudice; Actual Innocence: 
Fundamental Miscarriage of Justice; 
Factual Innocence; Legal Innocence; 
The “Ends of Justice”; Novelty Issues 
of Law; Intervening Change in Law; 
Retroactive Application of the Law; 
and much more! 

Regular price $69.95 plus 
$5.00 shipping and handling (inmate 
discounted price $49.95 plus $5.00 
shipping and handling). Texas resi- 
dents please add 7.75% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept. 
PLN, \femon, Texas 76384, 


Samuels v. Mockry Reversed-Once Again 


T he court of appeals for the sec- 
ond circuit held that an issue of 
fact as to whether prison officials acted 
with a retaliatory animus when they placed 
a prisoner in the “Limited Privileges Pro- 
gram” (LPP), precluded summary 
judgment for the defendants. This is the 
second reverse and remand in this case 
for the same reason. The first, 77 F.3d 34, 
was previously reported in the October 
’96 issue of PLN. 

This matter began in 1989 when a 
prisoner at New York’s Clinton correc- 
tional facility filed a civil rights complaint 
in federal court against several Clinton 
prison officials. Ten days after initial pro- 
cess was served on the defendants, the 
prisoner was placed in the LPP on the 
pretense that he refused to accept a man- 
datory work assignement. 

In 1 99 1 , the prisoner brought the in- 
stant lawsuit against members of the 
Clinton Program Committee, alleging that 
they assigned him to the LPP in retalia- 
tion for his filing of the earlier lawsuit. In 
November 1994, the district court granted 
summary judgment for the defendants, 
adopting the magistrate judge’s report 
and recommendation. 

On appeal, the first panel held the 
magistrate judge resolved a potentially 
crucial evidentiary issue against the pris- 
oner, finding summary judgment was 


improper. The court remanded with addi- 
tional instructions to consider the LPP 
assignment in light of Sandin v. Conner, 
515 U.S. 472(1995). - 

On remand the trial court allowed the 
defendants to renew their motion for sum- 
mary judgment, along with new affidavits 
and other supporting documents. Sandin 
analysis was not undertaken. Once again 
the magistrate judge recommended sum- 
mary judgment for the defendants, and 
the trial judge dismissed the case, adopt- 
ing the report and recommendation as its 
opinion. 

The appellate court found the dis- 
trict court’s opinion to be “squarely 
contradictory” to the panel’s prior opin- 
ion. The court flatly rejected the magistrate 
judge’s reasoning, stating that if it were 
true that the prisoner’s assigmnent to LPP 
status was in retaliation to his litigation, 
then the prison official may be liable. The 
court explicitly conditioned liability on 
Sandin analysis. 

The court let its displeasure be 
known by noting that the trial court had 
placed it “in the unpleasant position of 
having to reverse ... a second time for the 
same reasons.” Summary judgment was 
vacated and the case returned to the 
lower tribunal for another round. See: 
Samuelsv. Mockry, 142 F.3d 134 (2ndCir. 
1998) ■ 
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Washington 35% Statute Upheld in State Court 


A Washington state appeals 
court upheld the constitution- 
ality of two statutes which allow the 
seizure by the state of 35% of the wages 
prisoners earn and of the money sent in 
to prisoners from outside the prison sys- 
tem. The court held the laws do not 
violate various provisions of the state 
and federal constitutions. 

Tommy Metcalf, a Washington state 
prisoner, pleaded guilty to two counts of 
aggravated murder in 1990. In 1994 the 
legislature enacted RCW 72.09.111, 
which mandates the seizure of 5 to 35% 
of all money earned by prisoners at prison 
jobs. In 1995 the legislature enacted RCW 
72.09.480 which mandates the seizure of 
3 5% of all funds sent in to prisoners from 
sources outside the prison. Metcalf filed 
a Personal Restraint Petition (PRP) and 
writ of mandamus in the state supreme 
court arguing he should be allowed to 
withdraw his guilty pleas because the 
statutes were not in effect at the time he 
pleaded guilty. The supreme court dis- 
missed the writ of mandamus and 
transferred the PRP to the court of ap- 
peals for division one. 

PEN-PALS OF 
AMERICA™ 

P.O. Box 560548, 
Dallas, TX. 75356-0548 

INSTRUCTIONS 

1. PLEASE PRINT YOUR NAME, 

A GEAND RETURN ADDRESS ON 
A SEPARA TE SHEET OF PAPER. 

2. PLEASE SELECT THE 
APPROPRIATE PENITENTIARY- 
PAL: 

MALE OR FEMALE 
ASIAN BLACK 

HISPANIC WHITE 

3. PLEASE SEND YOUR INFOR- 
MA TION ALONG WITH 5 
STAMPS OR 5 STAMPED ENVE- 
LOPES TO ONLY RECEIVE 
PHOTOGRAPHY. 

•PEN-PALS OF AMERICA IS A CURIOUSITY ONLY. 
SOLELY FREELANCE PHOTOGRAPHY ONLY. 
SPONSORED BY THE FIRM OF RILEY & RILEY 
PUBLICATION. 


As a preliminary matter, the appeals 
court held that it could properly review 
the constitutionality of punitive state stat- 
utes via the PRP mechanism. Even though 
in this case it found the statutes in ques- 
tion were not punitive. 

Wright v. Rive land is a federal class 
action suit challenging the constitution- 
ality of RCW 72.09.480. [PIN, Jun., Aug., 
Dec., 1996; May, 1997 and Jan. 1998] 
While the federal district court ruled in 
favor of the prisoner class on claims re- 
lating to the supremacy clause and voided 
the statute in part, [PLN, Jan. 1998] the 
district court had previously dismissed 
federal constitutional claims under the 
due process, ex post facto, equal protec- 
tion, double jeopardy and excessive fine 
clauses of the U.S. constitution. Metcalf 
is a member of the class in Wright. 

The appeals court held that due to 
the large number of prisoners affected 
and “the gravity of the challenges as- 
serted” Metcalf would not be collaterally 
estopped from raising the federal consti- 
tutional claims in his PRP. The court then 
quickly dismissed Metcalf’s claim that 
RCW 72.09. 1 1 1 and 72.09.480 violated his 
right to due process. In an unusual twist, 
the court did not consider whether the 
statutes themselves violate due process, 
since neither provides for any type of 
hearing or predeprivation remedy. Instead, 
the court bizarrely held that the legisla- 
tive process by which statutes are enacted 
provides all the process that is due. Un- 
der this unusual logic statutes will never 
be found to violate the due process clause 
simply by virtue of being enacted by the 
legislature! 

The court held the statutes in ques- 
tion are remedial and not punitive. 
Therefore, Metcalf could show no ex post 
facto, double jeopardy clause, bill of at- 
tainder or excessive fine violation. “The 
deductions operate essentially like a tax 
on prisoners, not as a punishment for their 
criminal conduct.” 

The court also rejected Metcalf’s 
claim that RCW 72.09. Ill was enacted in 
violation of the single subject and scope 
and object rules of the state constitution. 

The court characterized, perhaps 
generously, as “entirely frivolous” 
Metcalf’s claim that he should be allowed 
to withdraw his guilty pleas to two counts 
of aggravated murder because at the time 


of his plea the state did not require pris- 
oners to pay the cost of their captivity. 
Also rejected as frivolous were Matcalf’s 
claims that the statutes violated his right 
to petition the government and Washing- 
ton state constitutional mandates that 
prisons be supported by the state and 
that prisoners will work for the benefit of 
the state. 

The court declined to address 
Metcalf’s claims that the DOC had de- 
ducted funds in excess of the amount 
allowed by the statutes in question. “ . . . 
simply note[s] that the Department in- 
dicates Metcalf can file a grievance if 
he is dissatisfied with the calculations.” 
Nothing is said about a remedy if that 
proves fruitless. See: In Re Metcalf 963 
P.2d 911, 92 Wn.App. 165 (WA App.Div. 
1, 1998). 

Other challenges to the constitution- 
ality of RCW 72.09.480 are still pending 
in state and federal court. Wright is frilly 
briefed in the Ninth circuit and awaiting 
assignment to a panel and an oral argu- 
ment date. This suit sets forth 
constitutional claims on behalf of all 
Washington prisoners. Dean v. Lehman 
is a class action suit filed by the spouses 
of prisoners in King county (Seattle) su- 
perior court which challenges the law’s 
constitutionality. The case is still pend- 
ing before judge Steven Scott on the 
parties’ cross motions for summary judg- 
ment. PLN will report developments in 
these cases as they occur. ■ 


Scott Superceded 

I n the October, 1998, issue 
of PLN we reported Scott 
v. Albury, 138 F.3d 474 (2nd Cir. 
1998). The case involves an 
analysis of the process due in 
prison disciplinary hearings 
where only a punishment of dis- 
ciplinary segregation is imposed. 
That ruling was superseded by a 
new ruling, which did not change 
the outcome of the case. The old 
cite should not be used.. See: Scott 
v. Albury, 1 56 F 3d 283 (2nd Cir. 
1998). 
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Settlement in Washington State Deaf Prisoners’ Lawsuit 

by Jeff Crollard 

A class action lawsuit was settled anti-discrimination laws: the Rehabili- TheU.S. Supreme Court ruled re- 

on behalf of deaf and tation Act of 1973, as amended, 29 cently that the Americans with Disabilities 

hearing-impaired prisoners in Washing- U.S.C. § 794; and Title II of the Ameri- Act (ADA) applies to state prisoners, 

ton State on September 3, 1998. The cans with Disabilities Act, 42 U.S.C. § Pennsylvania Department of Correc- 

settlement agreement obligates the Wash- 12 1 1 5 et seq. Plaintiffs’ class in Duffy tions, 1 18 S. Ct. 1952 (1998) [PLN Sept, 

ington State Department of Corrections consisted of inmates in Washington 1998], The settlement agreement in lyuffy 

to provide qualified sign language inter- “who are deaf or whose hearing impair- is of national interest because it closely 

preters and assistive devices, such as ment substantially limits a major life follows the ADA requirements, 

hearing aids and TTY phones, when activity.” Plaintiff deaf prisoners had The Duffy settlement incorporates a 

needed by disabled prisoners in been required to defend themselves at new policy on disabled prisoners adopted 

Washington’s prisons. The settlement prison hearings without a qualified in- by the Washington State DOC. In addi- 

provides that deaf and hearing-impaired terpreter, had been denied access to tion to deaf and hearing-impaired 

prisoners must be allowed access to basic education, were paged over the prisoners, the policy covers prisoners 

prison programs and services, such as P. A. system despite their deafness, and with mobility, vision, or speech impair- 

education, medical care, treatment pro- sometimes were unable to communicate ments. The main elements of the DOC 

grams, disciplinary hearings and with the outside world through ad- policy are: 

classification reviews, on an equal basis equate access to a TTY phone. In the 

with non-deaf prisoners. words of a federal judge from a similar (l)Effective access - Prisons 

The case, Duffy v. Riveland, No. case in New York, deaf prisoners lived must provide disabled prisoners 

C92-1596R & C93-637R (W.D. Wash.), “in a prison within a prison.” with “equal opportunity to partici- 

was brought under two federal pate in, and enjoy the benefits of. a 

Duffy v. Riveland : Some Comments Regarding the Court’s January 20, 1998 

Summary Judgment Ruling 

By Leonard J. Feldman 

0 n January 20, 1998, the dis- can and should be presented in federal hearing” is limited to hearings that in- 

trict court in Dujfy v. Riveland court, along with factually-related federal volve allegations that a prisoner has 

granted summary' judgment on a state causes of action. violated a criminal statute. Instead, the 

law claim presented by plaintiff Sean The Court’s order also examines the phrase includes all disciplinary hear- 

Dufly. The Court found that it had ju- scope of the so-called "Pennhurst doc- ings. 

risdiction to address the claim, that the trine,” a doctrine that generally limits the The second state law issue that 

defendants — the Washington Depart- federal courts ’ jurisdiction to grant relief the Court explored relates to the scope 

ment of Corrections and several against state officials under state law. The of qualified immunity under Washing- 

high-ranking officers — had violated a Court held that, under Pennhurst. a state ton law. Under federal law, a plaintiff 

state statute, and that Mr. Duffy was cannot be sued in federal court absent its must establish (i) that the defendants 

therefore entitled to monetary and eq- consent. The Court noted, however, that violated clearly established federal 

uitable relief under state law. The Court the defendants had not asserted that they law, and (ii) that their conduct was un- 

subsequently denied the defendants’ were immune from suit under the Elev- reasonable. Thus, a defendant can 

motion for reconsideration. enlh Amendment and therefore concluded violate federal law and not be liable. 

The Court’s order is important for that Pennhurst did not apply. This as- Under Washington law, in contrast, 

several reasons. The order confirms, pect of the Court 's ruling highlights the qualified immunity does not apply if a 

for example, that parties can seek relief importance of analyzing carefully the spe- defendant “fails to follow a statutory 

in federal court under both federal and cific defenses that a defendant has (or, in procedure,” as was the case in Duffy ’ . 

statelaw. Under 28 U.S.C. § 1367, fed- the Duffy case, has not) asserted. This ruling is extremely significant to 

eral district courts have “supplemental Finally, the Court’s ruling also ex- any plaintiff in Washington (or in a 
jurisdiction” to consider state law plores two important state law issues. The state that has similar qualified immu- 

claims that are filed along with one or first such issue is the scope of RCW nity rules) who asserts that a state 

more federal claims and present similar 2.42.120, a Washington statute that re- official failed to comply with a particu- 

factual issues. This aspect of the quires state agencies to provide certified lar statutory' mandate. 

Court’s ruling applies in all federal interpreters at “quasi-judicial hearings,” Readers should note that this is 

cases, whether baskl in part on Wash- including all prison disciplinary hearings. an unpublished ruling. See: Duffy v. 

ington law or on the law of some other The Court rejected the defendants' argu- Riveland , Case No. C92-1 596R and 93- 

state. It teaches us that state claims ment that the phrase “quasi-judicial 673R. 
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service, program, or activity” offered 
by the prison. To ensure “effective 
access” prisons must, as needed: 

(a) make reasonable modifications 
in policies, practices or procedures; 

(b) remove barriers to access; or (c) 
provide auxiliary aids or services. 
These are often called “reasonable 
accommodations.” In concrete 
terms, the required accommodations 
could include: allowing TTY phone 
users twice as long for phone calls 
because of the time involved in typ- 
ing a conversation, putting up 
visual emergency alarms, modifying 
the time or location of a treatment 
program to allow equal participa- 
tion, or providing hearing aids, 
Braille texts, or an interpreter. The 
accommodation or method of assis- 
tance requested by the disabled 
prisoner must be given “substan- 
tial consideration” by the prison. 

(2) Undue burden - A prison 
does not have to make an accom- 
modation or provide assistance that 
would: (a) fundamentally alter the 
prison’s service, program or activ- 
ity; or (b) cause a significant 
financial and administrative burden. 
Likewise, an accommodation that 
would pose a safety or security 
threat is not required. Importantly, 
the “undue burden” analysis is 
based on the statewide resources 
the prison system has for the ser- 
vice. program or activity, not just 
on the resources available in one 
prison. For example, one would look 
at the entire state education budget 
for prisoners when deciding 
whether it’s too costly to provide 
an interpreter during all or most 
school classes. If a particular accom- 
modation would create an undue 
burden, the prison must take other 
less burdensome steps to provide 
effective access. 

(3) Qualified/interpreter- 

Someone w ho can interpret “effec- 
tively, accurately, and impartially,” 
both receptively and expressively, 
and using any necessary special- 
ized vocabulary. The ADA does not 
require that all interpreters be for- 
mally certified; it requires that they 


be qualified. The policy adopted in 
Duffy follows the ADA definition 
and provides that interpreters must 
also promise to maintain strict con- 
fidentiality and that only a certified 
interpreter can determine whether a 
proposed interpreter is “qualified.” 

(4) Assessment and Orienta- 
tion -A prisoner ’s disability and the 
type of accommodations needed for 
effective access to programs and 
services must be assessed by per- 
sons qualified to make these 
evaluations. The disabled prisoner 
must be informed of his or her rights 
under the ADA, including the right 
to receive “reasonable accommoda- 
tions” and to file grievances. Notices 
of rights arc posted in prominent 
places in all prisons. 

$130,000 in Attorney’s fees and 
$6,000 in damages w ere awarded to Sean 
Duffy as part of the settlement agreement. 
Remedies for violations of the ADA and 
the Rehabilitation Act include a private 
right of action for damages, injunctive 
relief, and reasonable attorney’s fees and 
costs to the prevailing party. 42 U.S.C. § 
12133; 29 U.S.C. §794a. Attorney’s fee 
caps under the Prison Litigation Reform 
Act (PRLA) do not apply to cases brought 
under the Rehabilitation Act or the ADA. 
42 U.S. C.§ 1997e(d). However, prisoners 
are required under the PRLA to exhaust 
administrative remedies (such as pursu- 
ing the grievance procedure within the 
prison) before filing suit under § 1983 or 
any federal law'. 

The Duffy case was litigated jointly 
by a private and public law firm. The case 
originally was filed pro se by Mr. Duffy. 
Leonard Feldman and Felix Luna of Heller, 
Ehrman, White and McAuliffe subse- 
quently represented him. His case was 
joined with a suit filed by Charles Atkins, 
a deaf prisoner represented by David 
Fathi and Jeff Crollard of Columbia Legal 
Services. Monitoring of the settlement 
will occur over the next four years. 

The Duffy settlement was modeled 
after the landmark order and settlement 
agreement reached in a New York class 
action suit brought on behalf of deaf and 
hearing impaired prisoners, Clarkson v. 
Coughlin. 898 F.Supp. 1019 (S.D. N Y. 
1995). Readers wishing background infor- 
mation on Duffy should review tire earlier 


opinion in Duffy v. Rive land, 98 F.3d 447 
(9th Cir. 1996). Relevant federal regula- 
tions for the ADA are at 28 C.F.R. § 35. 
101 et seq. A copy of the September 3, 
1998 Duffy Order, Settlement Agreement, 
which are unpublished, and the Wash- 
ington State DOC Policy # 490.050, can 
be obtained from Columbia Legal Services 
at: Institutions Project, 101 Yesler Way, 
Ste. 300, Seattle. WA 98104. ■ 

CA Gas Chamber 
Ruling Vacated 

I n tire April, 1995, issue we reported 
Fierro v. Gomez, 865 F. Supp. 1387 
(ND CA 1994), affirmed at 77 F.3d 30 1 (9th 
Cir. 1996)[/ J L;V, Nov: 19%] w hich held that 
California’s gas chamber was an uncon- 
stitutional means of execution. The 
supreme court vacated the Ninth circuit 
ruling for reconsideration in light of an 
amendment to California’s death penalty 
statute which made lethal injection the 
primary means of execution in California. 
See: 117 S.Ct. 285 (1996). Under the 1996 
amendment to California Penal Code § 
3604, prisoners who do not choose their 
means of execution will be executed by 
lethal injection. 

On remand the appeals court re- 
manded the case to the district court with 
instructions to dismiss the case and dis- 
solve its prior injunction. The court held 
that because the plaintiffs had not cho- 
sen the gas chamber as their means of 
execution they lacked standing to present 
a ripe challenge to the constitutionality 
of the gas chamber. Since California pris- 
oners cannot choose their means of 
execution until they are within ten days 
of being executed it remains to be seen if 
anyone can litigate the matter. 

Judge Pregerson dissented: “The law 
has pulled a fast one with the ripeness 
doctrine. Both the district court and this 
court found that execution by gas is cruel 
and unusual punishment.... By refusing 
toaddress the merits of this case, vve are 
compounding the cruelty by precluding 
a condemned individual from challeng- 
ing the legality of his punishment unless 
he first chooses an unconstitutional 
method of execution. This is a cruel hoax. 

I therefore dissent.” See: Fierro v. 
Terhune, 147 F.3d 1158 (9th Cir. 1998). | 
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PLN Writer Settles Nude Photo Suit for $3,000 


O n June 2, 1998, a Florida pris- 
oner and Assistant Attorney 
General struck a settlement deal in the midst 
ofafederal trial. The prisoner regained pos- 
session of two nude photos confiscated 
by DOC officials in 1993 and received ap- 
proximately $3,000 in compensation. In turn, 
the suit against five FDOC officials was dis- 
missed. 

The case began in August 1993 when 
PLN contributing writer James Quigley was 
transferred from Baker Corr. Inst, to Hardee 
Corr. Inst. Upon his arrival. Quigley’s prop- 
erty was subjected to an inventory search 
by Hardee guard Michael Franchio, who 
seized numerous items, including a news- 
paper clipping (an obituary of a recently 
deceased relative) and two photographs 
featuring naked women. Franchio told 
Quigley the obituary was contraband be- 
cause it was “altered” (i.e. cut out of a 
newspaper) and that the photo was sub- 
ject to Hardee’s” no nude photo” policy. 

After exhausting his administrative 
remedies, Quigley filed suit in federal dis- 
trict court alleging that the newspaper 
clipping and photos were seized in viola- 
tion of his First, Fourth, Eighth and 
Fourteenth Amendment rights. Franchio, 
Hardee Asst. Supt. Jimmie Atmore and three 
other FDOC employees were named defen- 
dants. Quigley sought a declaratory 
judgement, injunctive relief (including re- 
turn of the seized items) and $500 in 
compensatory damages. He also sought 
punitive damages from Atmore and another 
defendant. 

In response to defendants’ motion to 
dismiss, U. S. District Judge Susan Bucklew 
threw out all but Quigley’s First Amend- 
ment claims. Thereafter, both parties moved 
for summaryjudgement. The court granted 
defendants’ motion to the extent that they 
were accorded qualified immunity on the 
newspaper clipping issue. The court deter- 
mined a trial would be necessary to resolve 
the photo claim and the declarator judge- 
ment of the newspaper clipping policy. 

At pretrial conference held on April 
23, 1998, defendants were represented by 
Florida Assistant Attorney General (AAG) 
Locksley Wade, who characterized Quigley 
throughout the proceeding as a “frequent 
filer” of “frivolous” lawsuits. AAG Wade 
flatly refused to discuss settlement terms 
and insisted on a full blown jury trial before 
a district judge, despite the magistrate 
judge’s suggestion that the case be dock- 
eted as a bench trial before a magistrate 


judge. It was determined, thereafter, that a 
jury trial before a district judge would take 
three days, and the case was placed on the 
court’s accelerated trial docket. 

Frivolous Prisoner Lawsuit or 

Frivolous AAG Trial? 

Quigley represented himself at trial. 
After jury' selection and opening arguments, 
he took the stand and described the photo- 
graphs (which the defendants refused to 
produce), the newspaper clipping, how he 
acquired them, and the circumstances sur- 
rounding their seizure. 

Next, Quigley placed Hardee Asst. 
Supt. Atmore on the stand. Atmore justi- 
fied the seizure of nude photos because of 
“security” reasons. He claimed that pris- 
oners fight over them. After Quigley 
established that Atmore had 1 7 years expe- 
rience as a prison administrator, he asked 
how many instances Atmore could cite 
wherein prisoners had actually fought over 
a nude photo. He could only recount a 
single fight over a photo, but the photo in 
that case featured no nudity. The judge 
quickly ruled the story irrelevant. 

Quigley turned to another line of ques- 
tioning. He asked Atmore if, to his 
knowledge, prisoners ever fought over card 
games. Atmore said that was a frequent 
occurrence. What about basketball games 
or dominoes? Again, Atmore admitted that 
these activities frequently sparked violence 
among prisoners. Quigley' asked whether 
the FDOC has a policy of providing play- 
ing cards, dominoes, and basketballs to 
prisoners. Atmore admitted this to be the 
case. 

“Why, then” Quigley asked, does the 
FDOC dispense these provocative items to 
prisoners knowing that prisoners fight over 
them? And how could nude photos be cat- 
egorized as a security' threat when Atmore 
could not cite a single instance of prison- 
ers fighting over them? 

Quigley had several prisoners testify 
about arriving at Hardee with nude photos 
in their possession that were not confis- 
cated. They also testified that they and 
other prisoners routinely received nude 
photos with official approval. They each 
identified sev eral nude photos as belong- 
ing to them, many of which the court 
accepted as exhibits. They also described 
the general mayhem throughout the Florida 
prison system surrounding card, dominoes 
and basketball games, and the apparent lack 


of concern by FDOC officials about con- 
trolling the violence. 

At the close of Quigley ’s case-in-chief, 
AAG Wade made a perfunctory motion for 
judgement as a matter of law, which was 
promptly denied by the judge, accompa- 
nied by some scathing criticism from the 
bench. The trial recessed for lunch. 

Dining the recess Chief AAG Henry 
Gill approached Quigley to negotiate a 
settlement. Gill offered to return the pho- 
tos. But Quigley countered that he would 
accept nothing less than the photos and a 
letter from FDOC Secretary Singletary stat- 
ing the photos are authorized, plus the 
removal of all liens from his prison trust 
account. The liens consisted of approxi- 
mately $2,500 in photocopy expenses, $400 
in filing fees, and $20 in medical 
co-payments. Gill was receptive, but said 
he had to confer with superiors. 

When the trial resumed. Gill advised 
Quigley that he was unable to reach 
Singletary to secure the letter, but the other 
terms were acceptable. Quigley agreed to 
accept the offer, and the parties notified the 
court. Afterthe agreement was reduced to 
writing, the photos were delivered to 
Quigley in the courtroom. Before adjourn- 
ment, however the judge castigated the 
AAG for failing to settle the case sooner 
and for wasting the court’s time and re- 
sources defending their position. 

After the trial, the local media, led by 
The Tampa Tribune, criticized Quigley for 
filing a “frivolous” lawsuit. While editori- 
ally bemoaning the “waste of taxpayers’ 
monies,” the Tribune failed to mention that 
it was the AG’s office that was openly criti- 
cized by the judge for failing to settle the 
case and for wasting the court’s time. No 
mention was made in tire Florida papers 
about Quigley’s numerous attempts to re- 
solve tlie case administratively or through 
a negotiated settlement. 

It may be. in part, because of this com- 
plicity by the media that Florida prison 
officials and state attorneys believe them- 
selves to be above reproach. 

Until prisoncrats are held accountable 
by the media (who, instead, find it easier to 
scapegoat prisoners), they' will continue to 
cavalierly waste taxpayers money by flex- 
ing their authority in arbitrary, capricious 
and autocratic ways. In which case, pris- 
oner litigation — be it called "frivolous or 
not — will persist. See; Quigley v. Atmore. 
et a/. USDC case number 95-1 138-Civ-T-24E 
(M.D. Fla) ■ 
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Guard Socked for $37,500 in Vendetta 


A federal jury awarded $37,500 to 
i Massachusetts prisoner who 
said a man he shot in the head in 1991 
became a prison guard, sought him out. 
and became his worst nightmare. 

Zeferino DePina, 24, claimed that 
prison officials did nothing while the 
guard, Filipe Monteiro, harassed and 
beat him at the maximum-security state 
prison at Walpole. 

Seven years ago, DePina shot 
Monteiro in the head on a street in Bos- 
ton. DePina claimed Monteiro and a 
group of friends had bullied him and tried 
to take his motorcycle. DePina pleaded 
guilty to assault and was sentenced in 
1992 to 4-12 years. 

Barely four months later, Monteiro 
began working for the DOC. A month 
later, he managed to get himself assigned 
to Walpole. DePina said Monteiro con- 
fronted him and asked, “Why did you 
have to shoot me? 

“It’s over and done with,” DePina 
said he replied. “You go your way and 
I’ 11 go mine — I don’t want any problems.” 

But DePina’s problems were only 
beginning. Twice he says he was attacked 
by Monteiro, including one incident in a 
shower room where the guard punched 
him in the head and repeatedly threat- 
ened to kill him. Monteiro filed false 
disciplinary reports that got DePina 
transferred to the hole [disciplinary unit] 
and then transferred there himself where 
he continued to torment his captive vic- 
tim. Monteiro flipped DePina’s cell lights 


on and off during the night and kicked 
his cell door to prevent him from sleep- 
ing, according to the suit. 

DePina testified that after he filed a 
complaint, the director of the prison disci- 
plinary unit told him: “I don’t know what 
you expect; you shot the guy in the head.” 

The jury ordered prison Superinten- 
dent Ronald Duval to pay $25,000. The 
director of the prison’s disciplinary unit 
was ordered to pay $5,000. The jury found 
that both were “deliberately, recklessly or 
callously indifferent” to DePina’s safety. 

Illinois Sheriffs are 

T he court of appeals for the Sev- 
enth circuit held that sheriffs in 
Illinois are county, not state, employees 
and therefore are not entitled to Elev- 
enth amendment immunity from suits for 
money damages. Two citizens arrested 
by Dupage county' sheriffs deputies filed 
suit claiming the sheriff had failed to 
properly train and supervise his employ- 
ees. 

The sheriff filed a motion to dismiss 
the suit, claiming he was entitled to Elev- 
enth amendment immunity as a state 
employee. The district court denied the 
motion and the sheriff filed an interlocu- 
tory appeal. The court of appeals affirmed 
and remanded. 

The Eleventh amendment prohibits 
federal suits against the states. However, 
counties and cities are not considered a 
“state” for Eleventh amendment pur- 


Monteiro was ordered to pay $5,000. An- 
other guard was ordered to pay $2,500. 
Prison officials vowed to appeal. 

“The victim here was consistently 
Monteiro [the guard], the aggressor was 
DePina [the prisoner] every time,” said 
Christopher Holliday, a DOC lawyer. 

Anthony Camivale, a DOC spokes- 
person, said there is no policy that would 
have prohibited Monteiro from working 
alongside a prisoner who once shot him. 

Source - Associated Press B 

County Employees 

poses. In Scott v. O 'Grady, 975 F.2d 366 
(7th Cir. 1992) the court held that Illinois 
sheriffs were county employees, and 
therefore not entitled to Eleventh amend- 
ment immunity. The defendants in this 
case asked the court to reconsider that 
holding in light of McMillian v. Monroe 
County, 117 S.Ct. 1734 (7th Cir. 1997), 
which held that Alabama sheriffs were 
slate employees entitled to Eleventh 
amendment immunity. 

The court held that Scott was cor- 
rectly decided and McMillian did not 
change the outcome. This ruling is sig- 
nificant for Illinois jail detainees suing 
over jail related issues. It allows plaintiffs 
to seek money damages directly from 
county employees such as the sheriff, for 
unconstitutional jail conditions, policies, 
assaults, etc. See: Franklin v. Zaruba, 
150F.3d'682 (7th CiirT998). 5 


LAW AND DISORDER 
NATIONAL SPEAKING TOUR 

A critical examination of the American Criminal Justice system by 
Raze The Walls! facilitator Michael Lee - Spring 1999 

Raze the Walls! Seattle, WA is pleased to announce that its facilitator Michael Lee will once again embark on a national speaking tour 
which will cover such topics as the privatization of prisons, who are the real criminals and the legal rights of prisoners. 

Michael is an internationally heard voice of Prisoners and holds extensive knowledge of life behind the walls. He is an over 20 year long 
radical activist and was one of four individuals named in a SLAPP (Strategic Lawsuit Against Public Participation) lawsuit filed by the 
University of California Regents concerning the militant defense of Peoples Park - Berkeley, CA 

With wit, humor and an uncompromising voice, Michael will reveal how the Criminal Justice system really works versus its stated 
goals. 

Raze The Walls! is an advocacy organization w'hich provides direct material aid to Prisoners. We do so primarily by distributing and 
publishing educational material, providing legal assistance, and in some cases limited monetary assistance. 

Don’t miss this incredible opportunity to meet and hear one of America’s uncompromising radicals. 

For further information, to inquire about available dates, or if youjust want to chat please contact 

Raze the Walls! 

Attn: Speaking Tour 

PO. Box 22774. Seattle. WA 98122-0774 
convict78C&hotmail.com 

Donations to defray costs of the tour are greatly encouraged AH funds raised beyond the cost of the tour will be applied to visiting 
prisoners and providing direct material aid. Prisoners who want Mike to visit them please send your request and forms immediately. Note 
on the envelope Prisoner visitation. 
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Rikers Island Brutality Suit Settled 

By Jonathan Chasan 


N ew York City officials have ac- 
knowledged the need for 
far-reaching court-ordered reforms to 
curb systemic brutality and its cover up 
in the Rikers Island Central Punitive Seg- 
regation Unit (“CPSU” or “the bing”), 
known in the City jails as “the house of 
pain.” The City agreed to a fifty-page 
consent judgment which settles the class 
action, Sheppard vs. Phoenix , USDC, 
case no. 91 -civ-4 148 (RPP) which was 
brought by attorneys from the Legal Aid 
Society’s Prisoners’ Rights Project in 
1993. The settlement was approved by 
Judge Robert P. Patterson. Jr. of the United 
States District Court for the Southern 
District of New York on July 1 0, 1 998. 

The CPSU houses 450 prisoners 
serving disciplinary sentences in a jail 
system which now holds over 19.000 pris- 
oners and detainees. 

The settlement of the injunctive 
claims in Sheppard comes two years af- 
ter the fifteen named plaintiffs — each of 
whom had been badly beaten by CPSU 
guards in separate incidents between 
1990 and 1992 which were then 
covered-up by their supervisors - — 
settled their individual damage claims for 
a total of $ 1 . 6 million. Five former CPSU 
guards were convicted in state and fed- 
eral criminal proceedings arising out of 
beatings in the Unit. These prosecutions 
relied heavily on admissions by a num- 
ber of former guards, one of whom 
cooperated in the criminal investigation 
and wore a recording device while work- 
ing in the CPSU. 

Legal Aid attorneys reviewed over 
one thousand use of force incidents be- 
tween 1988 and 1996, and took scores of 
depositions of guards and supervisors. 
City records and testimony from Correc- 
tion staff documented an extraordinary 
pattern of brutality perpetrated in the 
CPSU and allowed to continue by higher 
level officials. The former Warden of the 
jail in which the CPSU was located testi- 
fied that guard brutality “is ingrained in 
the culture” of the New York City De- 
partment of Correction, and was “part of 
the overall operation of the jail.” The 
Commissioner of Correction admitted that 
there had been an “organized” and “pat- 
terned” cover-up of brutality. 


Department of Correction records 
documented that hundreds of prisoners 
in the CPSU suffered serious injuries when 
struck by CPSU guards, including one 
prisoner who died as a result of being 
beaten in 1990. One of plaintiffs’ experts, 
Steve J. Martin, reported that: 

“The pattern of multiple head inju- 
ries in a routine application of force in 
the CPSU exceeds that observed in any 
other confinement setting with which I 
am familiar. This pattern includes seri- 
ous injuries such as perforated eardrums, 
fractured noses, teeth and jaws; skull and 
eye injuries; and rib and back injuries. 
The sheer number of serious incidents ... 
that are disproportionate to the threat of 
harm to staff... is unprecedented in my 
experience ... Multiple head injuries sus- 
tained by inmates in routine applications 
of force in the CPSU is so commonplace 
as to constitute a clear pattern and prac- 
tice of employing techniques intended 
to harm rather than restrain and control 
inmates ... The evidence of a pattern and 
practice of excessive and unnecessary 
force in the CPSU from 1988 to 1996 
represents the most uniform and prodi- 
gious body of evidence, from the highest 
levels of the Department to line level 
staff in the CPSU, I’ve ever encountered 
in my career.” 

City records showed that 
high-ranking officials were aware of the 
pattern of misuse of force shortly after 
the Unit was opened in 1988, but did 
nothing to curb it. In fact, in 1989 the 
Commissioner removed the CPSU com- 
mander, who for eight months had made 
some efforts to reduce prisoner beat- 
ings, after the guards demanded his 
transfer because he was perceived by 
them as “soft.” In 1990 and 1992, before 
the Sheppard case was filed, a federal 
court compliance monitor reported cred- 
ible evidence of systemic brutality and 
abuse in the CPSU. 

Deposition testimony by CPSU 
staff members included admissions of 
routine “greeting beatings” of prison- 
ers newly admitted to the Unit; beating 
of prisoners, many of whom were hand- 
cuffed, in isolated areas of the CPSU; 
and falsification of Department records 
by line staff and supervisors endorsed 
up the chain of command. Guards even 


admitted striking each other in the face 
to create injuries which would be used 
to concoct cover stories for beatings 
of prisoners. 

Even after the CPSU was moved to 
a new building in March, 1996, in which 
over 300 video surveillance cameras had 
been installed, an entirely new GPSU 
staff continued to beat prisoners, most 
often inside cells and in other areas left 
uncovered by the video cameras. Many 
of the prisoners were beaten while 
cuffed. 

The Department of Correction’s in- 
vestigative and disciplinary process 
was completely ineffective in identify- 
ing the misconduct, let alone 
addressing it. 

[Mr. Chasan is one of the Legal 
Aid Society lawyers who represented 
the plaintiffs in this case. ] | 


Notify Us When 
You Move 

If you have a change of ad- 
dress, please notify PLN's 
Seattle office immediately. PIN 
is mailed third class non-profit, 
which means the post office wiii 
not forward PLN to your new ad- 
dress. 

Don’t miss an issue! Notify 
PLN as soon as you know you 
are moving. If you will be in tran- 
sit (i.e. “diesel therapy”) for an 
extended length of time, write and 
ask us to suspend your sub- 
scription. As soon as you end 
up at a stable address, let us 
know and we’ll resume your sub- 
scription and extend your 
expiration date so that you don t 
lose out. 

Sorry, due to the expense in- 
volved, PLN cannot mail you the 
back issues you missed because 
of an address change. If you 
wish to order those missing is- 
sues, specify the month you 
need and send $5 per back issue 
to PLN ’ s Seattle office. 
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Victim of Guard Rape Awarded $50,000 


T he court of appeals for the 
Eighth Circuit held that a con- 
tinuing, widespread, and persistent 
pattern of sexual activity between the 
guards and prisoners of the Jackson 
County (Missouri) jail, coupled with 
the county’s custom of inaction to- 
wards allegations of sexual misconduct 
by the jail personnel, was the cause of 
a female prisoner’s rape by one of the 
guards. The court held the county li- 
able, and affirmed a $50,000 jury award 
against the county to the prisoner. 

According to the court, this case 
arose out of the “rampant sexual mis- 
conduct” of Jackson County jail 
personnel towards female prisoners. 
The incident at issue occurred on Au- 
gust 29, 1993, when jail guard John 
Toomer raped a female prisoner in her 
cell. Two years later, the prisoner 
brought a section 1983 action against 
the county for the violation of her 
Eighth Amendment rights. After trial, a 
jury returned a $50,000 verdict against 
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the county in her favor, and the county 
appealed. 

On appeal, the county argued that 
the evidence was insufficient, as a mat- 
ter of law, to establish the existence of a 
continuing, widespread, and persistent 
pattern of unconstitutional conduct by 
county employees; deliberate indiffer- 
ence on the part of the county; or a 
causal connection between the 
county’s conduct and the rape of the 
prisoner. In a lengthy, fact ladened 
analysis, the court categorically re- 
jected the county’s position. 

Viewing the facts in a light most fa- 
vorable to the prisoner, the court found 
that Toomer began working as a guard 
at the jail in March 1993. In less than a 
month, he was accused of ordering an- 
other prisoner to expose her genitalia 
to him in exchange for candy bars. That 
prisoner was described as “mentally 
slow.” 

At trial, testimony established that 
Toomer and the mentally slow prisoner 
had performed oral sex on each other 
and engaged in sexual intercourse, and 
that Toomer would actually allow male 
prisoners to observe the woman using 
the toilet. Other testimony revealed that 
Toomer and three male trustee prison- 
ers would have sex with female 
prisoners in the jail showers. 

Within a month of Toomer ’s em- 
ployment at the jail, the administrative 
assistant to the jail manager began an 
investigation of Toomer’s sexual mis- 
conduct. As a result, Toomer failed a 
polygraph, and on May 1 1, 1993, it was 
recommended to the jail director that 
Toomer be terminated. However, no dis- 
ciplinary action was taken. The jail 
director merely sent Toomer a memo 
stating that he was expected to display 
“exemplary behavior.” 

On July 22, 1993, it was once again 
reported that Toomer and the mentally 
slow prisoner were having “consen- 
sual” sexual intercourse and oral sex. 
The jail director was aware of these lat- 
est allegations, yet he neglected to 
verify if the matter had been investi- 
gated, nor did he discuss the allegations 
with Toomer. Typically, no disciplinary 
action was taken. 


In addition to Toomer’s escapades 
at the jail, the court discussed at length 
numerous instances of sexual activity 
between jail employees and female pris- 
oners prior to the rape at issue. The 
evidence revealed that jail employees 
accused of sexual misconduct with pris- 
oners were rarely disciplined, or even 
placed under greater supervision. 

In determining liability, the court 
noted that a county may be held ac- 
countable for violations of a prisoner’s 
constitutional rights by its employees, 
if it can be proved that misconduct 
among non-policymaking employees 
was so pervasive “as to constitute a 
‘custom or usage’ with the force of law.” 
The court also described how a “cus- 
tom or usage” can be demonstrated. 

The county tried to downplay the 
significance of the third party sexual mis- 
conduct on the theory that there were 
“only a ‘handful’ of prior complaints of 
sexual misconduct,” and that these iso- 
lated incidents were irrelevant in view of 
the fact that 8,000 prisoners pass 
through the jail annually. The court re- 
jected this rationale, finding the evidence 
was sufficient to establish a pattern of 
sexual misconduct by county personnel 
that is anathema to “the evolving stan- 
dards of decency that mark the progress 
of a maturing society.” 

To establish the requisite casual 
connection between the prisoner’s in- 
juries and the county’s conduct, the 
court found the prisoner had proved 
that the county’s “custom of laxness or 
inaction toward allegations of sexual 
misconduct was the ‘moving force’ be- 
hind her injuries.” The court also noted 
that “Toomer’s record of sexual assault, 
extortion, and deception,” along with 
the jail manager’s knowledge and inac- 
tion, was sufficient for the county to 
incur liability. 

The court concluded that the jail 
manager was a “final policymaker,” and 
that his status as a final decision maker 
regarding Toomer was especially appar- 
ent. The lack of remedial action by the 
jail manager rendered the county liable 
to the prisoner for her injuries. The judg- 
ment below was affirmed. See: Ware v. 
Jackson County, Mo., 150 F. 3d 873 (8th 
Cir. 1998) ■ ' 
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Abuse of Prisoners Confirmed at CCA Facility 


O n August 5, 1998, Jerry Reeves, 
a guard at Tennessee’s 
Whiteville Correctional Facility ( WCF), suf- 
fered near-fatal injuries in an altercation with 
prisoners. WCF, which houses prisoners 
from Wisconsin, is owned and operated by 
the Corrections Corporation of America 
(CCA). 

In the days following the assault on 
Reeves, CCA employees investigated to 
determine which prisoners had attacked the 
guard. The investigation included intensive 
interrogation of any prisoners the CCA of- 
ficials suspected might have information 
about the attack. 

Wisconsin DOC administrators soon 
began receiving complaints from prisoners 
and the families of prisoners who’d been 
interrogated at WCF, claiming CCA employ- 
ees had physically abused prisoners dining 
interrogation in order to coerce the prison- 
ers into answering questions. In October, 
after consulting with WCF managers, 
WDOC Secretary' Michael Sullivan denied 
that any Wisconsin prisoners were abused 
during the interrogations. 

Not satisfied with Sullivan’s denial, the 
families of several prisoners retained attor- 
neys to look into the abuse allegations. As 
those lawyers began turning up evidence 
to support the prisoners’ claims, the WDOC 
decided to conduct its own investigation. 
WDOC officials travelled to Whiteville. 
where they questioned 51 prisoners and 
prison employees. 

On November 10, the WDOC held a 
press conference, announcing that its in- 
vestigators concluded that 15 to 20 
Wisconsin prisoners were abused during 
the interrogations, and that CCA employ- 
ees had attempted to cover up the episode, 
initially lying to the WDOC about the inci- 
dents. The WDOC stated that prisoners 
were slammed into walls by CCA guards, 
struck in the groin and shocked with elec- 
trical stun devices, all to coerce prisoners 
into answering questions. 

The use ofbeatings and electrical stun 
devices as interrogation techniques is con- 
demned around the world, by Amnesty 
International and other human-rights 
groups, as torture. 

Nancy Rost director of the Wiscon- 
sin Network to End the Transfers (WisNET), 
which opposes having prisoners serve their 
sentences in other states, says the revela- 
tions about abuse of prisoners at WCF 


confirms the group’s concerns about the 
CCA. “We’ve been warning all along that 
Wisconsin prisoners would be abused in 
private prisons,” Rost says. “The CCA has 
a terrible record on human rights and the 
professionalism of its staff.” Rost says that 
many WisNET members feartheir loved “re- 
turning from the C C A prisons in boxes. ” 
Despite confirming the torture of pris- 
oners at WCF and the attempted coverup 
by the CCA, Wisconsin officials continue 
to transfer prisoners to Whiteville. The 
WDOC sent a shipment of 80 prisoners to 


T 'he Seventh Circuit court of ap- 
peals has held that a district court 
abused its discretion when, on technical 
procedural grounds, it refused to grant a 
prisoner leave to amend his suit adding the 
full names of defendants and dismissed the 
suit. 

Ralphfield Hudson, a federal prisoner, 
was sent to a halfway house in Wiscon- 
sin. Because Hudson suffered from 
epilepsy, the halfway house issued him 
daily doses of an anti-seizure medication, 
Dilantin. Hudson tested positive for co- 
caine and was transferred from the halfway 
house to a county jail. His medication did 
not accompany him. 

During induction at the county jail, 
Hudson informed officers of his epilepsy 
and need for medication. They noted the 
information on the jail’s forms. Hudson 
didn’t receive the medication despite re- 
peated requests and. after eleven days 
without medication, suffered a grand mal 
seizure. Three days later, his medication 
was sent from the halfway house to the 
jail. 

Hudson filed a § 1 983 suit against half- 
way house and jail officials and a jail nurse 
alleging violations of the Eighth Amend- 
ment by medical indifference. Upon 
learning the names of some of the John 
and Jane Doe defendants, Hudson moved 
to amend the complaint. However, the 
amended complaint was stricken for tech- 
nical reasons — including legal arguments 
and failing to highlight new allegations and 
shade stricken allegations. Defendants 
filed a motion for summary judgment and 
Hudson filed a response, but the response 
was stricken because it wasn’t in proper 
form. Hudson moved to amend the com- 
plaint, but it too was stricken for the same 


WCF one week after its press conference 
revealing the torture episode. 

“It is simply outrageous that the DOC 
would turn more inmates over to the CCA 
after confirming that prisoners were physi- 
cally abused at Whiteville,” says Nancy 
Rost. WisNET advocates immediate termi- 
nation of the transfers and the return of all 
Wisconsin prisoners confined in other 
states. 

Sources: Milwaukee Journal Sentinel , Wis 
consin State Journal H 


reasons as the previous amended com- 
plaint. Hudson then filed a second 
response to the motion for summary judg- 
ment, but it was stricken for procedural 
defects. The trial court then decided the 
motion for summary judgment based solely 
on the defendants’ submissions, granting 
defendants summary judgment and dis- 
missing the complaint. 

The Seventh Circuit appointed 
Hudson counsel. On appeal, the Seventh 
Circuit held that the halfway house officials 
could not be sued because, even though 
they knew of Hudson’s medical need, they 
didn’tknow tire jail was not providing him 
with medication. However, in his proposed 
second amended complaint Hudson did 
state a viable claim against the jail officials. 
Hudson toldjail officials at intake and there- 
after that he needed Dilantin for a serious 
medical condition and wasn’t receiving it 
and they did nothing. This presents a clas- 
sic case of deliberate indifference. 
Therefore, the district court’s conclusion, 
that Hudson’s complaint at most stated a 
claim for negligence, was incorrect. 

Refusal to grant a pro se plaintiff leave 
to amend and add the names of the appro- 
priate individual or other defendants “is 
widely recognized as an abuse of discre- 
tion.” Trial courts should construe pro se 
plaintiffs' papers liberally. This means giv- 
ing the pro se plaintiff a break when he 
stumbles on a technicality, so long as the 
pleadings are otherwise understandable. 

The case was remanded to district 
court with the claims against the jail offi- 
cials and nurse reinstated and a 
recommendation that the appointed attor- 
ney be allowed to continue to represent 
Hudson. See: Hudson v. McHugh, 148F.3d 
859(7thCir. 1998). ■ 
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8th Circuit Reinstates $80,000 Damage Award in Rape Case 


T he court of appeals for the 
eighth circuit held that an Ar- 
kansas state prisoner was entitled to 
damages for both the state tort of “out- 
rage”, and for a constitutional violation. 
The court reinstated the full $80,000 dam- 
age award against the prison guard who 
had raped the woman, but affirmed dis- 
missal of the warden and the Arkansas 
Department of Corrections (ADC) direc- 
tor. The verdict against another guard 
was vacated and remanded for a new trial. 

In 1993, a prisoner at the Tucker 
Women’s Unit (Tucker) was raped by ADC 
guard Jay Oswalt. When the prisoner ad- 
vised Oswalt that she was pregnant, he 
attempted to force her to take quinine and 
turpentine to induce an abortion. Under 
further threat, Oswalt directed the prisoner 
to blame her condition on another ADC 
guard, Randall Reed, who had been sexu- 
ally harassing her. 

The prisoner sued both Oswalt and 
Reed for constitutional violations under 
42 U.S.C. section 1983, and under the 
court’s supplemental jurisdiction, for the 
Arkansas state law claim of “outrage.” 
She also sued Tucker warden Virginia 
Wallace, and ADC director Larry Norris, 
as a result of Oswalt’s conduct. 

The trial court granted summary 
judgment for Wallace and Norris. How- 
ever, a jury awarded the prisoner $40,000 
in compensatory damages against 
Oswalt for violating her Eighth Amend- 
ment rights, plus $25,000 on the “outrage” 
claim and $ 1 5,000 in punitive damages. 
Similarly, the jury awarded damages to- 
taling $40,000 against Reed for sexual 
harassment. 

Subsequently, the trial court elimi- 
nated the awards for “outrage,” on the 
theory that they were duplicative of the 
section 1983 awards. The appellate court 
disagreed, noting that the essential ele- 
ments of the tort of “outrage” and for 
Eighth Amendment claim are legally dis- 
tinct. Since the jury found that the 
prisoner had proved the separate ele- 
ments for each claim, and the damage 
awards were apportioned between the 
two liability theories, the court con- 
cluded double recovery was not evident. 
The elimination of the “outrage” award 
was reversed and reinstated in full. 

Addressing the grant of sum- 
mary judgment for Wallace and Norris, 


the court found that the prisoner had 
failed to establish that these officials acted 
with the requisite deliberate indifference 
to her safety. The court noted that the 
undisputed facts reflect that although 
Wallace and Norris may have been negli- 
gent, they did not evince the culpable 
state of mind required by Farmer v. 
Brennan, 511 U.S. 825 (1994). The court 
affirmed summary judgment for these of- 
ficials. 

On cross-appeal, Reed challenged 
the jury’s verdict on the basis of eviden- 
tiary errors and on the theory that the 
evidence of guilt was insufficient. The 
former resulted from the prisoner’s 
counsel’s attempts to elicit information 
regarding other instances of misconduct 
by Reed. Although the trial court found 
such testimony was irrelevant as direct 
evidence, it was allowed in for “impeach- 
ment” purposes. 

The appeals court found that the 
evidence in question did not fit the defi- 
nition of “impeachment.” Such evidence 
addresses matters like the bias or interest 
of a witness, prior inconsistent state- 
ments, or capacity to witness an event. 
The court determined that the evidence 
in question involved a fact that was di- 
rectly at issue, and that even if it had been 


T l he Fifth Circuit court of appeals 
has held that a federal prisoner is 
not entitled to credit toward the super- 
vised release portion of other consecutive 
sentences for time served in prison due 
to a wrongful conviction. 

Larry Jeanes, a former federal pris- 
oner now on supervised release, pled 
guilty to possession of marijuana with 
intent to distribute, felon in possession 
of firearm, and carrying a firearm during a 
drug-trafficking crime. He was sentenced 
to two 2 1 -month concurrent prison terms 
for the possessions and a 60-month con- 
secutive prison term for the carrying 
charge. 

After Jeanes filed a 28 U.S.C. § 2255 
motion, his carrying charge was vacated 
pursuant to Bailey v. United States, 5 16 
U.S. 137 (1995) (firearm must be actively 
employed to support carrying charge). 
Having already served more than 21 
months, he was released and placed on 


true impeachment evidence, under 
Fed.R.Evid. 608(b), “credibility, other than 
conviction of crime . . . may not be proved 
by extrinsic evidence.” 

The court reasoned that the real is- 
sue was whether the testimony was 
admissible as substantive evidence of a 
relevant fact at issue. Applying 
Fed.R.Evid. 403 to the situation, the court 
found it would not be admissible under 
Fed.R.Evid. 404(b) because it was “highly 
inflammatory ” and its probative value was 
substantially outweighed by the danger 
of unfair prejudice to the defendant. 

As to the sufficiency of the evidence 
against Reed, the court found that the 
prisoner had presented evidence that 
Reed had engaged in harassment that 
“had caused her fear and frustration.” 
Insofar as the “objective-pain component 
of Eighth Amendment analysis does not 
require significant injury,” the court con- 
cluded that it was within the jury’s 
discretion to find Reed’s behavior was 
“harmful enough.” Although the court 
declined to disturb the jury verdict on this 
point, the verdict against Reed was nev- 
ertheless vacated because of the 
evidentiary errors, and the matter was re- 
manded for retrial. See: Berry v. Oswalt, 
143 F.3d 1127 (8th Cir. 1998). ■ 


supervised release. Jeanes appealed the 
district court’s denial of his motion for 
post-sentence modification, seeking to 
have his excess prison time served and 
good time earned credited toward his su- 
pervised release. 

The Fifth Circuit noted this was a case 
of first impression in the circuit and using 
United States v. Joseph, 109 F.3d 34 (1st 
Cir. 1997), as authority, adopting the hold- 
ing that prison terms and supervised 
release serve different functions and, 
therefore, one should not be automatically 
credited toward the other. The court also 
noted that Jeanes could bring this issue 
under 18 U.S.C. 3583(e)(1), which requires 
the district court to consider the “interest 
of justice” in deciding whether to termi- 
nate supervised release. However, the Fifth 
Circuit refused to set up an automatic cred- 
iting of time served as a means of 
compensation. See: United States v. 
Jeanes, 150F.3d 483 (5th Cir. 1998). ■ 
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Parole Officer Recommendation Not 
Protected by Absolute Immunity 


T he court of appeals for the sec- 
ond circuit held a parole officer 
who recommended that a warrant be is- 
sued for a parolee’s arrest was not entitled 
to absolute imunity. 

John Scotto. a felony parolee from 
California, moved to New York with per- 
mission of the California parole authority 
and in agreement with New York parole 
authority to supervise his case. 

Scotto met Armando Mei, a restau- 
rant owner and entered into a written 
consultant agreement with him to develop 
his restaurant. This restaurant would 
serve liquor. Armando, already ill when 
he met Scotto, died a month later. Defen- 
dant Barbara Mei, Armando’s daughter, 
assumed ownership of the business. She 
informed Scotto she had no intention of 
complying with the consultant agree- 
ment. 

Scotto filed suit in the New York su- 
preme court claiming breach of contract 
and obtained a preliminary injunction 
against Mei. Scotto claimed that Mei and 
her attorney, James O’Rorke, contacted 
Scotto’s New York parole officer, Arcadio 
Almenas, in an effort to secure assistance 
of the Department of Parole (DOP) in pre- 
venting him from pursuing the state court 
action, and that Almenas agreed to do so. 

Scotto asserted he was told by his 
parole officer that if he did not drop the 
suit he would have Scotto’s parole re- 
voked. He claimed he was subsequently 
forced by Almenas and then-Division of 
Parole Manhattan Area Superv isor, de- 
fendant Carol Forman, to sign a 
handwritten agreement, notarized by 
Forman, to drop his suit against Mei. 

After discussion with his lawyer, 
Scotto decided not to withdraw the law 
suit. Almenas recommended and ob- 
tained approval of defendant Kenneth 
Wegman, a Superv isor and senior parole 
officer at the DOP, to issue an arrest war- 
rant charging Scotto with parole 
violations; (1) entering into a contract 
agreement to manage two establishments 
that served liquor contrary to Almenas 
standing verbal instructions; (2) signing 
a contract to operate these establishments 
without notifying Almenas; and (3) that 
Scotto recorded his conversation with 
Almenas without the latter ’s permission. 


A preliminary parole violation hearing was 
held. Five days later, the New York State 
Attorney General’s office discontinued 
the parole revocation proceedings. 

The state court lifted the injunction 
against Mei concluding that the agree- 
ment between Armando Mei and Scotto 
was unlawful. 

Scotto filed his 42 USC § 1 983 action 
in federal court claiming that the defen- 
dants conspired together to chill his civil 
rights, including his right to petition the 
government for redress of grievances, in 
violation of the Fifth and Fourteenth 
Amendments to the constitution. Scotto 
also made New York state law claims 
against the defendants for false arrest and 
imprisonment, malicious prosecution, 
and intentional infliction of emotional dis- 
tress. The court dismissed the action 
against the DOP defendants finding they 
were entitled to absolute immunity with 
respect to Scottoo’s § 1983 cause of ac- 
tion and declined to exercise supplemental 
jurisdiction over the state law claims. 

The Appellate court determined that 
parole officers are entitled to absolute 
immunity when they perform judicial or 
prosecutorial functions. It also found a 
parole board official is absolutely immune 
from liability for money damages (there is 
no “absolute immunity” from injunctive 
relief) when he/she decides to grant, deny 
or revoke parole, because this task is func- 
tionally comparable to that of a judge. See 
Sellar v. Procunier, 641 F.2d 1295,1303 
(9th Cir. 1984). However, Almenas did not 
make an adjudicative decision to revoke 
Scotto’s parole. According to the com- 
plaint, Almenas only recommended to 
Wegman that a warrant be issued for 
Scotto’s arrest. The appellate court thus 
found Almenas was not entitled to abso- 
lute immunity because he performed 
neither a prosecutorial nor a judicial func- 
tion in recommending revocation. Also, 
because the parole officer’s conduct, if 
proven, would plainly violate Scotto’s 
clearly established right to be free from 
arrest in absence of probable cause, 
Almenas was not entitled to qualified im- 
munity. 

The court affirmed dismissal of the 
claims against Forman and Wegman be- 
cause their functions were prosecutorial 


and judicial in nature. The court also 
affirmed grant of summary judgment in 
favor of the non-government defen- 
dants Mei and O’Rorke because there 
was no evidence that they “jointly en- 
gaged with state officials in the 
challenged action ... [Pjrivate parties 
conspiring with [a state official are] act- 
ing under color of state law for purpose 
of a 42 USC § 1983 action. Dennis v 
Sparks , 449 U.S. 24,27-28 (1980). The 
court directed that on remand, the dis- 
trict court should reconsider its 
decision to decline to exercise supple- 
mental jurisdiction over Scotto’s state 
law claim against Ahnenas in light of the 
decision reinstating the federal claims 
against him. See Scotto v. Almenas , 143 
F.3d 105 (2nd Cir. 1998). B 
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Cancellation of TDCJ-VitaPro Contract Reversed 


In July 1995, TDCJ entered a sec- judgment to TDCJ and voided the con- 
ond contract with VitaPro obligating tract. 

TDCJ to purchase thirty-nine metric The court of appeals held that, un- 

tons of T VP a month for five years at a der Texas Government Code Section 
total cost of over $33 million. Although 2155.061(a), the GSC is generally respon- 
neither contract specifically states it, sible for all state purchases. However, 
the intent was for the TCI to repackage exceptions may be made by statute. Gov- 
TVP and resell it to other government ernment Code Sections 496.051(b) and 
agencies, especially jails and prisons, 497.025 authorizes the TDCJ to purchase 
both in Texas and in other states. Due agricultural commodities for consump- 
to many factors, only five sales totaling tion or resale to other agencies or 
less than $85,000 were made outside of political subdivisions of the state. In its 
TDCJ. summary judgment evidence, the TDCJ 

Collins ordered Thomas to serve failed to prove that TVP was not an agri- 
TVP every day. The prisoners com- cultural commodity. Therefore, summary 
plained of adverse health effects. Far judgment was reversed, 
fewer staff and prisoners ate when TVP Collins and VitaPro President Yank 

was served. Barry have since been indicted on mul- 

In February, 1996, TDCJ stopped tiple charges by a federal grand jury in 
accepting shipments and phased out connection with the VitaPro scandal, 
consumption of TVP, TDCJ filed suit [PLN, July 1998], PIN has extensively 
against VitaPro, asking the district reported the VitaPro debacle in past is- 
court to declare the contract invalid sues. [PLN, July 1995, May 1996], See: 
because TDCJ was without authority to VitaPro Foods v. Dept, of Criminal Jus- 
circumvent the GSC to purchase TVP. tice, 969 S.W.2d 84 (Tex. App. 
The district court granted summary -Texarkana 1998). | 

Trial Required in WI Excessive Force Suit 


A Texas appellate court held that 
a material fact issue of whether 
dehydrated textured vegetable protein 
(TVP) is an agricultural commodity pre- 
cludes the trial court from granting the 
Texas Department of Criminal Justice 
(TDCJ) summary judgment declaring its 
contract with VitaPro invalid. 

In mid- 1994, TDCJ Executive Direc- 
tor James “Andy” Collins ordered 
TDCJ’s Director of Food Services, Jane 
Thomas, to purchase TVP from VitaPro 
Foods, a Canadian Company, for test- 
ing purposes. A bid specification was 
prepared and the TVP purchased 
through the General Services Commis- 
sion (GSC), the state’s purchasing 
agency. In November 1994, Collins is- 
sued a “Decision Memorandum” 
indicating that Texas Correctional In- 
dustries (TCI) would purchase TVP 
from VitaPro for distribution to TDCJ 
and other tax -supported entities. TDCJ 
also entered into a one-year contract 
with VitaPro to purchase TVP without 
contracting through GSC. 


Paper Wings Ad 


A federal district court in Wiscon- 
sin held that a trial was required 
to determine if excessive force was used 
during a prison cell search. The court held 
that defendant prison officials had failed 
to present sufficient evidence to support 
their motion for summary judgment. 

Richard Kapfhammer, a Wisconsin 
state prisoner, filed suit claiming Waupun 
Correctional Institution (WCI) guard 
Steven Boyd used excessive force by forc- 
ibly removing Kapfhammer from his cell in 
order to search it. Boyd moved for sum- 
mary judgment claiming he did not use 
excessive force and, in the alternative, even 
if he did, he was entitled to qualified immu- 
nity from money damages. The court 
denied Boyd’s motion. 

Analyzing Kapfhammer ’s claim under 
Hudson v. McMillian , 503 U.S. 1, 112 S.Ct. 
995 (1992) the court was unable to deter- 
mine if the use of force in this case “was 
applied in a good faith effort to maintain or 
restore discipline, or maliciously and sa- 
distically to cause harm.” Boyd claimed he 
used only that force necessary to get 
Kapfhammer out of his cell so it could be 
searched, and he denied applying force 
with malicious or sadistic intent. 


“A problem with Mr. Boyd’s argument 
is that he never states what kind of force 
he used. Indeed, the defendant has not 
provided his own affidavit.” The court 
faulted Boyd for only providing a copy of 
the incident report he filled out at the time 
and for not telling the court the purpose 
and details of the “rapid deployment drill” 
he was engaged in that led to 
Kapfhammer’s injuries. “This court, then, 
would need more information about the 
drill itself, other than the mere statement 
that there was one, before it can decide 
whether the force was executed in the con- 
text of keeping order.” The absence ofany 
admissible evidence from Boyd led to the 
denial of his summary judgement motion. 

The court held Boyd was not entitled 
to qualified immunity from money 1 damages 
because disputed issues of material fact 
had to be resolved at trial, namely, Boyd’s 
intent in forcibly removing Kapfhammer 
from his cell. Hudson clearly established 
the limits on the use of force by prison 
guards. Therefore, if Boyd exceeded those 
limits, he would not be entitled to qualified 
immunity. Readers should note this is not 
a ruling on the merits. See: Kapjhammer v. 
Boyd, 5 F.Supp.2d689 (ED WI1998). | 
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No Right to Mutual Legal Assistance in 11th Circuit 


T he court of appeals for the elev- 
enth circuit held that actual in- 
jury is a threshold requirement in all 
prisoner access to courts claims. With- 
out such a showing, under the doctrine 
of standing, federal courts do not have 
jurisdiction to address the claim. 

This case involves a challenge to 
Fla. Admin. Code r. 33-3.006(l)(b), a 
Florida Department of Corrections’ rule, 
which allows Florida state prison offi- 
cials to confiscate as contraband, any 
item or article passed from one prisoner 
to another without official authorization. 
The plaintiffs, four state prisoners, filed 
suit claiming the rule was unconstitu- 
tional, as applied to legal pleadings and 
materials. 

The prisoners, all in 24 hour 
lockdown status on Florida State 
Prison’s (FSP) death row, claimed that 
FSP officials were confiscating and de- 
stroying their legal documents, 
whenever found in possession of other 
prisoners without official approval. Al- 
though not apparent in the opinion, this 
practice has been largely confined to 
FSP, and is unquestionably intended to 
obstruct litigation, as other reading ma- 
terial is routinely passed without 


authorization, yet neither confiscated 
nor destroyed. 

In spite of the prisoners’ claim that 
FSP officials threatened them with disci- 
plinary action for attempting to give or 
receive legal assistance, the trial court 
found that the prisoners presented no 
evidence that they sustained an injury 
to their rights of access to courts. The 
trial court further concluded that the mle 
was reasonably related to the legitimate 
penological interests of security and ad- 
ministration. Summary judgment was 
granted for the defendants. 

On appeal, the prisoners argued 
that Johnson v. Avery, 393 U.S. 483 
(1969), involves access-to-courts is- 
sues that are independent and 
distinguishable from those described in 
Bounds v. Smith, 430 U.S. 817 (1977). 
They reasoned that a right to render 
mutual legal assistance existed separate 
from the right to assistance from the 
State recognized in Bounds , and that 
different tests should apply. In other 
words, either no actual injury require- 
ment, as described in Lewis v. Casey, 
518 U.S. 343 (1996), should apply to a 
Johnson claim, or such injury should 
be inherent in the claim. 


The appeals court rejected this ra- 
tionale, noting that in Bounds the Court 
recognized that Johnson applied 
“ [essentially the same standards.” On 
this basis, the court concluded that 
both Johnson and Bounds interpret the 
same right according to the same stan- 
dards. Therefore, the “actual injury it 
requirement of Lewis, applies with equal 
force, regardless of the factual basis of 
the access to court claim. 

At oral argument, the court in- 
quired as to whether the prisoners may 
have presented a claim based upon an- 
other First Amendment right. [Such a 
right, “the associational rights” of pris- 
oners was, recognized by the ninth 
circuit in Rizzo v. Dawson, 778 F.2d 527, 
532 ( 1 985 )(citing Jones v. North Caro- 
lina Prisoners’ Labor Union, Inc., 433 
U.S. 119(1977)).] Even though the pris- 
oners persisted in characterizing their 
claim as one of infringement on their 
right of access to courts, in dicta, the 
court cited opinions of the fifth, sixth, 
eighth and tenth circuits, as correctly 
refusing to recognize any such inde- 
pendent right. See: Bass v. Singletary, 
143 F.3d 1442 (11th Cir. 1998) ■ 


Prisoners Entitled To Money Damages And Injunctive Relief Under ADA And RA 


A federal court in Michigan held 
that prison officials were not en- 
titled to qualified immunity for money 
damages in a deaf prisoner’s American 
Disability Act (ADA) suit. The court 
also held it had supplemental jurisdic- 
tion over the Michigan Handicappers 
Civil Rights Act (MHCRA) claim. 

David Key is a MI state prisoner. 
He claimed the defendants engaged in 
impermissible discrimination against 
him on the basis of his hearing disabil- 
ity. There is no indication in the opinion 
as to what were the specific underlying 
facts of the impermissible discrimina- 
tion. He filed suit seeking damages and 
injunctive relief under the ADA, 42 
U.S.C. §§ 12313 etseq., and the Reha- 
bilitation Act of 1973 (RA), 29 U.S.C. § 
794. He also sued under the MHCRA. 

The defendants filed a motion for 
summary judgment on the claim for 
money damages claiming they were en- 
titled to qualified immunity because 


their conduct did not violate a clearly 
established statutory or constitutional 
right of which a reasonable person 
would have known. 

The court denied summary judg- 
ment because it found the majority of 
the circuits and district courts found 
the ADA applied to prisoners before 
1996 (the year the claim was made). The 
court said analysis of the reported de- 
cision under both the RA and the ADA 
provided further support for the con- 
clusions that the law was clearly 
established at the time of the alleged 
misconduct in this case that the RA and 
ADA did apply to prisons. The court 
held that Key’s allegations of impermis- 
sible discrimination on the basis of his 
hearing disability stated a claim for the 
violation of clearly established law, and 
Key presented sufficient evidence to 
create a genuine issue of material fact 
as to whether the defendants in fact 
committed acts that violate the law. 


The defendants also filed a motion 
to dismiss, urging the court not to exer- 
cise supplemental jurisdiction over Key’s 
state law claim. Supplemental jurisdic- 
tion arises when a party claims alleged 
conduct violates statelaw as well as fed- 
eral law. The court denied the motion, 
holding: “The issue is ultimately one of 
relatively straightforward statutory in- 
terpretation for which this court is 
certainly equipped. Moreover, as noted 
by the magistrate judge, if this court were 
to determine that the MHCRA applies 
to prisons, the analysis of plaintiff’s 
claims under state and federal law will 
be essentially the same. See: Monette v. 
Electronic. Data Sys.Corp., 90 F.3d 
1 1 73 , 1 1 78 n. 3 (6th Cir. 1996); Hamlin v. 
Charter Township of Flint, 942 F.Supp. 
1129,1136 n. 14 (E.D. Mich. 1996); 
Sandison v. Michigan High Sch. Athletic 
,4ss 7?., 863 F.Supp. 483,487 (E.D. Mich 
1994).” See: Key v. Grayson, 998 F.Supp. 
793 (E.D. Mich. 1998). ■ 
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Colorado Contraband Rule Requires Visitor Notice 


T he Colorado supreme court held 
that a state statute criminalizing 
tire introduction of contraband into county 
jails was constitutional but affirmed dis- 
missal of criminal charges because the jail 
failed to comply with the statute’s notice 
requirements. 

Thomas Holmes, an attorney, was 
charged with giving a prisoner-client ciga- 
rettes and matches during an attorney visit 
with the prisoner at the Mesa County De- 
tention Facility (MCDF). Holmes was 
criminally charged with violating 
18-8204(2)(L), 6 CRS (1997), whichprohib- 
its the introduction of contraband into 
detention facilities. The statute lists spe- 
cific items that are prohibited and also 
allows local jail administrators to ban items 
they consider security risks. The statute 
requires that visitors receive reasonable 
notice of what items are considered con- 
traband. 

The trial court dismissed the charges 
against Holmes, ruling that the legislature 
had impermissibly delegated its authority 
to jail administrators. The Colorado su- 


preme court affirmed dismissal of the charges 
against Holmes, but on different grounds. 

The supreme court gave a detailed 
analysis of the Colorado constitution’s limi- 
tations on the delegation of legislative 
authority. The court held that the contra- 
band statute did not delegate legislative 
authority to jail officials and was therefore 
constitutional on its face. 

The court gave a detailed discussion 
to the statute’s notice provision and the 
role of jail administrators in determining 
what constitutes "contra band.” "Conse- 
quently, the ‘reasonable notice’ provision 
of the statute cannot be satisfied simply 
by notice that an item is prohibited. One 
could not determine from this limited no- 
tice whether his or her acts are criminal 
conduct, even with an explicit reference to 
the contraband statute. Therefore, the 
contraband statute, in order to comply with 


due process, requires a more complete no- 
tice. At a minimum, the notice must be 
sufficient to inform a visitor with actual or 
constructive knowledge of the contraband 
statute that the introduction of the prohib- 
ited item is criminal conduct. With respect 
to the items listed in subsections (2)(a)(k), 
the statute itself provides adequate notice 
that the introduction of the items is unlaw- 
ful. With respect to an item described by' 
subsection (2)(L), reasonable notice may 
be accomplished by various methods.” 

Because cigarettes and matches were 
not properly identified as contraband at 
the MCDF. the charges against Holmes 
were properly dismissed. Not commented 
upon by the court was the wisdom in crimi- 
nally prosecuting an attorney on felony 
charges over some cigarettes and matches. 
See: People v. Holmes, 959 P.2d 406 (Colo. 
1998). ■ 


Indiana Jail Ban on Publications Struck Down 


i; 


'n an unpublished ruling, on May 
.13, 1998, a federal district court 
in Indiana held that a county jail’s policy 
prohibiting prisoners from receiving pub- 
lications from any source outside the jail 
was unconstitutional. In 1997 the St. Jo- 
seph county jail in Indiana enacted a policy 
prohibiting its prisoners from receiving any 
and all publications from publishers or 
vendors. The stated reason for this policy 
was a concern about fire hazards and pris- 
oners using paper to conceal their cell 
interiors. The policy was supposedly only 
temporary until a new jail was built or the 
current jail’s population significantly di- 
minished. The only source of reading 
materials for the jail prisoners was two 
items from the jail’s library cart. The cart 
did not include newspapers. 

The Indiana Civil Liberties U nion filed 
suit on behalf of the jail prisoners claiming 
the publications ban violated the First 
amendment rights of the jail’s prisoners. 
The case was certified as a class action 
and the court granted summary judgment 
to the plaintiffs and enjoined enforcement 
of the publications ban. holding it was un- 
constitutional. 

The court held that television is an 
inadequate substitute for publications, es- 
pecially publications which espouse 
religious or political views outside the main- 
stream. The court held that the policy’s 


stated purpose of preventing fires and ob- 
structed views into cells was not met by the 
publications ban because there was no evi- 
dence that the publications provided by the 
Jail did not bum or conceal just as well as 
those sent by publishers. “The plaintiff class 
is entitled to at least an injunction against 
the Sheriff in his official capacity, preclud- 
ing the continued enforcement of the 
prohibition against any materials received 
directly from publishers.” 

The court held the sheriff was entitled 
to qualified immunity from money damages 
because he claimed the ban on reading ma- 
terial was only “temporary” due to severe 
overcrowding. Thus, no damages were 
awarded. 

The court also held that in Indiana 
county sheriffs act as state, not county, 
employees with regards to jail administra- 
tion. Therefore, federal courts cannot order 
sheriffs, as state employees, to comply with 
state law. The court dismissed the plain- 
tiffs’ state law claims on that basis. 

Neither party appealed the court’s final 
ruling striking down the ban on reading ma- 
terial from publishers and granting the 
defendants qualified immunity' from damages 
and dismissing the state law claims. This was 
a final ruling on the merits. Readers should 
note it is unpublished. See: Moss v. 
Speybroeck, US DC, ND IN, Southbend Di- 
vision Case Number3:97-CV-378RM. ■ 
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CA. On October 1, 1998, about 100 
prisoners at the privately run Victor Val- 
ley Community Correctional Facility were 
involved in a fight. Three prisoners re- 
quired hospital treatment for minor 
injuries. The prison is run by Maranatha 
Private Corrections. 

CA: On September 19, 1998, the 
Sonoma county jail held a hostage train- 
ing exercise. Alas, not all the participants 
knew it was an exercise. Jail guard Shawn 
Davidson spent 10 minutes handcuffed 
and begging for his life from a masked, 
gun toting jail guard. The drill also took 
place during visiting hours and two visi- 
tors cowered in a booth as the shackled 
Davidson w as held “hostage” by the “in- 
truder.” Assistant sheriff Sean 
McDermott, who runs the jail, acknowl- 
edged serious mistakes were made and 
promised a full investigation. Both 
Davidson and the “hostage taker” guard 
have been too traumatized to return to 
work. The visitors and a prisoner have 
already filed suit over the incident 

D.C.: On September 28, 1998, the 
Agriculture Department announced a re- 
call of 2 million pounds of beef, pork and 
chicken patties shipped by Zartic Inc. of 
Cedartown, GA. The patties were sold ex- 
clusively to prisons, hospitals and 
schools and may be contaminated with 
salmonella. 

D.C.: The Washington Times reported 
on October 1, 1998, that 18 D.C. Depart- 
ment of Corrections officials were 
responsible for paying $ 1 3 ,000 in unpaid 
parking tickets on take home vehicles 
owned by the prison system. Some of the 
tickets date to 1994. D.C. employees are 
responsible for the tickets they receive 
while operating government vehicles 
even though some traffic laws do not 
apply to such vehicles. Among the of- 
fenders are: John Thomas, deputy director 
of operations; Adrienne Poteat, deputy 
director for institutions; Michelle Elzie. 
deputy director for management reform; 
Mark Levitt, deputy director for adminis- 
tration and wardens James Riddick, 
Patricia Jackson and Arnold Golden. 
Nothing was said about what would ltap- 
pen if the tickets weren’t paid. The D.C. 
DOC enjoys a national reputation as a 
cesspool of corruption, which has led 
congress to close the DOC’s Lorton 
prison complex by 200 1 . 


News in Brief 

Dominican Republic: In November, 
1998, 70 women prisoners at the Rafey 
prison in Santo Domingo launched a pro- 
test by banging objects against the bars 
of their cells. The women are demanding 
the right to have sex with their partners. 
Under Dominican law prisoners are en- 
titled to sexual relations with their 
partners. Male prisoners freely exercise 
this right but, to date, the judiciary has 
rejected similar demands by women pris- 
oners, claiming it would turn prisons into 
maternity homes. Prisoner Janet 
Altagracia Sanchezra spokeswoman for 
the protesters, told a reporter. “We want 
sex; that’s our main demand, and we’re 
going to fight for it because we are hu- 
man beings just as men are.” The 
Dominican Commission for Human Rights 
is supporting the women’s demand. 

FL: On November 10, 1998, Palm 
Beach county sheriffs deputies (jail 
guards) James Smith and Thomas Lupo 
were arrested and charged with smuggling 
food, drugs and alcohol to federal bank 
robbery detainee Steven Raines. Raines 
told investigators he paid Lupo $200 for 
rum and soda pop and $700 for Burger 
King Whoppers and deli sandwiches. 
Smith charged Raines $ 1 ,242.76 for three 
grams of cocaine. The deputies would 
charge Raines up to 100 times the retail 
cost of legal goods. 

NJ: On November 16, 1998, prisoner 
Steven Beverly was convicted of killing 
prison guard Fred Baker at the Bayside 
State Prison. The jury declined to impose 
the death penalty and sentenced Beverly 
to life in prison. 

NY: On November 24, 1998, Betty 
Tyson settled a wrongful imprisonment 
suit against the city of Rochester for $ 1 . 25 
million. Tyson, a former prostitute, was 
wrongly convicted of murdering a busi- 
nessman and spent 25 years in prison 
before being exonerated. 

NY: On October 15, 1998, rabbi Eli 
Gottesman (73) was arraigned In federal 
court on charges of attempting to 
smuggle cocaine and marijuana into the 
federal prison at Raybrook. Gottesman. 
voted rabbi of the year in 1987, claimed 
he was tricked into smuggling the drugs 
when a prisoner’s sister gave him abottle 
of shampoo to take her brother at the 
prison. Federal prosecutors say 
Gottesman’s arrest was the result of a 


months long investigation by the FBI, NY 
State Police and the federal Inspector 
General’s office. Gottesman, who is em- 
ployed as a rabbi by the New York state 
prison system, has lost his state and fed- 
eral prison visiting privileges. 

OH: On November 16, 1998, prison 
guard Maurice Morris was charged in 
Mansfield Municipal court with bribery 
for delivering “undisclosed items” to pris- 
oners in exchange for money on at least 
two occasions. 

OH. On September 1, 1998. Carroll 
county probation officer and deputy sher- 
iff Larry Burke was indicted on four 
counts of bribery and one count of gross 
sexual imposition. Burke would offer fe- 
male probationers favorable treatment on 
parole violations in exchange for sexual 
favors. He also offered a witness money 
and legal counsel if she refused to coop- 
erate with investigators. 

OK. On October 23, 1998, Oklahoma 
City district judge Nancy Coats sentenced 
Charles Knost to two days in jail for con- 
tempt of court. Knost was playing with a 
yoyo in court, which offended the judge. 

RI: On November 14: 1998, Scott 
Hansen walked out of the state prison 
posing as a federal marshal and convinc- 
ing a prison employee to sign forged 
discharge papers. Hansen then robbed a 
bank. 

TN: On October 12, 1998, Tennessee 
state prisoners Donald Wallace, William 
Caldbeck. Charles Hayes and Benjamin 
Underwood cut through a fence and es- 
caped from the South Central Correctional 
Center in Clifton. The medium security 
prison is operated by Corrections Corpo- 
ration of America. The escape did not 
receive the national publicity an earlier 
escape from the CCA run prison in Young- 
stown, Ohio garnered. 

TX. On September 25, 1998, Denton 
county jail guard Floyd Fangman surren- 
dered to police to face charges of 
aggravated sexual contact stemming from 
the rape of a male jail prisoner. Texas 
Ranger Lee Young said Fangman had or- 
dered the prisoner victim into the jail’s 
recreation yard at 3 AM on August 2, 
1 998, where the rape took place. Fangman 
threatened to kill the victim if the attack 
was reported. Young stated DNA tests 
found Fangman ’s semen on the victim’s 
underwear and t-shirt. The jail fired 
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Fangman. who was released on bail pend- 
ing trial. 

UT: On September 2, 1998, Salt Lake 
City sheriff’s sergeant William Bills was 
charged with misdemeanor falsification 
charges for filing a false police report. 
Bills claimed jail prisoner Sara Jane Padilla 
had escaped from his custody while he 
was taking her to a video arraignment by 
wiggling out of handcuffs, a belly chain 
and leaving his police car. According to 
prosecutors. Bills freed Padilla in ex- 
change for unspecified sexual favors. For 
a year prior to the escape Bills gave Padilla 
food, soda pop and unsupervised visits 
to relatives’ homes in exchange for sex. 
Bills had been a jailer for 28 years before 
resigning when questioned by police 
about Padilla. 

VA: On November 10, 1998, York 
County sheriff Preston Williams was con- 
victed of committing five misdemeanor 
sexual batteries against a female sheriffs’ 
employee. The crimes consisted of Will- 
iams groping and fondling the victim’s 
genitals. Williams was fined $2,000 and 
given an eight month suspended jail sen- 
tence. Williams cannot be removed as 
sheriff due to the convictions and has 
declined to resign. 

WA: On October 24, 1998, Rogelio 
Vasquez escaped while being transported 
from the Skagit county jail to the Island 
county jail. Vasquez slipped out of his 
handcuffs, took a deputy’s gun, pistol 
whipped him and then fled, assaulted an 
elderly woman and hijacked a car. Vasquez 
was recaptured after a fifteen minute car 
chase. No one was seriously injured. 

WV: In July, 1998, former judge Jo- 
seph Troisi was ordered to serve six 
months in jail for violating the terms of 
his probation. As previously reported in 
PLN, Troisi was convicted of biting a de- 
fendant on the nose. Troisi violated his 
probation by confronting a court official 
that had testified against him in the nose 
biting trial and accusing him of being a 
liar and bumping his chest. ■ 


In Fact 

Among eight Southeastern states, 
Alabama has the highest prisoner to 
guard ratio at 9. 3 prisoners per guard. 
Tennessee is next highest with 6.5 to 
1 , and North Carolina has the smallest 
at 3 to 1 . The regional average is 5 pris- 
oners per guard. 


Arizona Jail Porn 

T he court of appeals for the 
Ninth circuit held that a jail 
rule banning all sexually explicit materials 
was unconstitutional. In 1993 the 
Maricopa county jail in Phoenix, Arizona, 
adopted rules banning all sexually explicit 
materials from receipt or possession by 
Jail prisoners. The policy defined “sexu- 
ally explicit” as any photo, drawing, 
magazine or pictorial showing frontal nu- 
dity. Prisoners found in possession of 
such material faced disciplinary punish- 
ment. 

Jonathan Mauro, a pretrial detainee, 
filed suit after his subscription to Play- 
boy was censored. Mauro claimed the 
policy violated his First amendment right 
to free speech. The district court granted 
summary judgment to the defendants, 
holding the policy was reasonably related 
to legitimate penological interests. The 
court of appeals reversed and remanded. 

At the outset the court rejected the 
Jail’s contention that the sexually explicit 
materials banned by the policy “act as 
discriminatory conduct in the form of a 
hostile work environment” and were thus 
not entitled to First amendment protec- 
tion. The court also rejected the 
defendants’ claim that Mauro lacked 
standing to challenge the policy as it ap- 
plied to anything other than Playboy. The 
court observed that “A facial overbreadth 
challenge may be brought to protect the 
First amendment rights of those not be- 
fore the court.” Since the rule is overbroad 
and censors a wide variety of publica- 
tions, the court held Mauro had standing 
to challenge the policy. 

The court analyzed the Jail rule un- 
der the reasonableness test of Turner v. 
Safley, 482 U.S. 78, 107 S.Ct. 2254 (1987). 
To withstand constitutional scrutiny, pris- 
ons and jails must show that their rules 
are reasonably related to achieving legiti- 
mate penological interests, such as facility 
safety and security and prisoner rehabili- 
tation. 

The court held that the jail had not 
met its burden of proof showing that the 
ban on sexually explicit material was rea- 
sonably related to the goals of Jail safety. 
“The county offered no expert testimony, 
... nor even a ‘reasoned’ explanation to 
support its theories.. . . At the same time, it 
imposed a prohibition that went far be- 


Ban Struck Down 

yond any sanctioned by this court, or any 
other. The county has not carried its bur- 
den to show that such a far reaching 
prohibition is ‘reasonably related’ to le- 
gitimate penological interests. It offers no 
proof or reasoned explanation.” 

The court faulted the policy for its 
blanket ban on materials depicting nudity. 
“There is no issue by issue determina- 
tion of whether a particular depiction of 
nudity might cause the unwanted conse- 
quences the prison seeks to avoid, nor 
does the warden have a non delegable 
duty to make such an individualized de- 
termination. The blanket prohibition 
unnecessarily precludes prisoners access 
to materials fully protected by the First 
amendment. The county has not sought 
to bar a small subset of materials contain- 
ing obscene or otherwise objectionable 
nudity while leaving open other means 
of viewing similar materials.... Rather, in 
direct contradiction of the Supreme 
Court’s cautionary language in 
Thornburgh, Maricopa county has en- 
acted a regulation that sweeps too 
broadly, indiscriminately eliminating large 
categories of materials without 
individualzied consideration. 

“Regardless of whether the county’s 
policy would be constitutional if applied 
to ban Playboy magazine, it is not consti- 
tutional to ban all depictions of frontal 
nudity. There is no appropriate ‘limiting 
construction’ that may be applied to save 
the constitutional of the regulation. Ac- 
cordingly, we hold that it must be struck 
down as a whole.” 

“Maricopa county’s policy impinges 
upon the right of inmates to receive mate- 
rial protected by the First amendment. It is 
overbroad and as such is unconstitu- 
tional." The case was remanded for further 
proceedings. The court did not mention 
that the censorship policy was enacted as 
part of Maricopa county sheriff Joe 
Arpiao's grandstanding buffoonery to live 
up to his self proclaimed status as 
"America’s Toughest [if not smartest] sher- 
iff.” As previously reported in PLN, 
Arpiao’s other antics include tents for pris- 
oners to live in. green baloney sandwiches, 
chain gangs, pink underwear and a wide 
ranging pattern of brutality and medical 
neglect. See: Mauro v. Arpaio, 147 F.3d 
1137 (9th Cir. 1998). > 
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Spencer Applied to Parolee’s § 1983 Claim 


A federal district court in Califor 
nia held that a state parolee 
could file suit under 42 U.S.C. § 1983 chal- 
lenging his parole revocation and an 
illegal parole search without first having 
a favorable ruling on these issues from 
another court via habeas corpus or direct 
appeal. 

In Heck v. Humphrey, 5 1 2 U. S. 477, 
1 14 S.Ct. 2364 (1994) [PLN, Sep. 1994] the 
supreme court held that prisoners could 
not file civil rights suits on issues where 
a ruling in their favor would cast doubt 
on the validity of their criminal convic- 
tion. This requires that would be plaintiffs 
must first successfully challenge their 
conviction or parole revocation in state 
or federal court and then file suit under § 
1983 seeking damages. This doctrine was 
recently extended to prison disciplinary 
hearings involving the loss of good time 
credits. See: Edwards v. Balisok, 117 S.Ct. 
1585 (1997) [PLN, July, 1997], Heck has 
also been applied to parole proceedings. 
See: Butterfield v. Bail, 120 F.3d 1023 (9th 
Cir. 1997). 

In the August, 1998. issue of PLN 
we reported Spencerv. Kemna, 118 S.Ct. 
978 (1998) where the supreme court held 
that civil rights plaintiffs were excused 
from the Heck requirement of first obtain- 
ing a ruling declaring the criminal 
convictioa parole revocation or disciplin- 
ary hearing invalid if the plaintiff was no 
longer in custody and this was unable to 
petition to habeas relief from confinement. 

This ruling is significant because it 
is the first published case to give an ex- 
haustive analysis to the relationship of 
Ileckjmd Spencer and how they apply 
to a real world situation of non incarcer- 
ated plaintiffs seeking money damages 
for unconstitutional actions that resulted 
in imprisonment. 

Paul Zupan is a California parolee. 
He filed suit under § 1983 seeking money 
damages claiming that his parole officer 
subjected him to an illegal search and 
seizure, arrested him without probable 
cause and revoked his parole just to ha- 
rass him. Zupan spent six weeks in prison 
on the parole revocation charge before 
having parole reinstated and being re- 
leased on parole again. 

After a detailed analysis of Heck and 
Spencer the court held that Zupan could 
bring his § 1983 action for money dam- 
ages without having first obtained a 


habeas ruling in his favor because he was 
no longer “in custody” and thus unable 
to file a habeas petition challenging the 
parole revocation. The court observed 
that Zupan’s parole revocation resulted 
in a prison “term too short to permit even 
expeditious litigation without continu- 
ances before expiration of the sentence.” 

The court noted that for habeas pur- 
poses Zupan could have challenged his 
underlying criminal conviction at any 
point until he was discharged from pa- 
role. However, he could only challenge 
the parole revocation via habeas during 
the six weeks he was actually incarcer- 
ated on that charge. 

Turning to the merits, the court held 
that Zupan ’s arrest was lawful. However, 
the defendants were not entitled to sum- 
mary judgment on Zupan’s unlawful 
parole revocation claim because Zupan 
had presented sufficient evidence that he 
had been given conflicting instructions 


A federal court in New Jersey Iras 
ssued a temporary injunction to 
prevent state parole officials from notify- 
ing a paroled sex offender’s employer of his 
parole status and criminal history. 

John Doe is a paroled New Jersey state 
sex offender. One parole stipulation pre- 
vented him from working around persons 
under 18. After the passage of Megan’s 
Law,N.J.Stat.Ann. 2C:7-2(b)(l), he was as- 
signed a community notification Tier Two 
Designation with Tier One registration and 
notification requirements, indicating that he 
was considered “low risk” for reoffending. 
In December 1996, Doe’sparole officer no- 
tified him that, pursuant to an unpublished 
internal Bureau ofParole (BOP) policy 7 (BOP 
internal standard 802. 5d), he must notify 
his employer of his parole status and crimi- 
nal history or the BOP would. No published 
rule or statute mandated employer notifica- 
tion. 

Doe sued under 42 U.S.C. § 1983 and 
moved for a preliminary injunction to pre- 
vent such disclosure. The BOP claimed 
notification was necessary to ascertain 
whether Doe was complying with the pa- 
role stipulation that he not work in a place 
with employees under 18 years old. Doe 
certified to the court that no persons under 
18 were employed where he worked. He had 
been working there since November 1 995. 


by his parole officer which resulted in his 
parole revocation. The court also denied 
summary judgment on Zupan’s search 
and seizure claim, holding there were tri- 
able issues of fact as to whether the search 
was based on a reasonable suspicion that 
Zupan had violated his parole. The court 
also denied the defendants qualified im- 
munity on these claims and set them for 
trial. 

The court rejected Zupan’s equal 
protection claim that he was subjected 
to the parole revocation, illegal search, 
etc., because of his inability to pay court 
ordered restitution. The court held this 
was immaterial because Zupan had the 
financial means to pay the restitution. 
Equal protection is violated only when a 
criminal defendant is imprisoned be- 
cause of his inability to pay fines or 
restitution, not a refusal to pay them. 
See: Zupan v. Brown, 5 F.Supp.2d 792 


He argued that notification would infringe 
on a liberty interest protected by the Due 
Process Clause of the 14th Amendment. 

The court held that employer notifica- 
tion may infringe on a liberty interest based 
on three factors: 1) the statutory require- 
ment that the parole officer assist the parolee 
in obtaining employment; 2) the BOP’s in- 
ternal rule required that employer 
notification take place within the first 30 
days of employment; and 3) the parole 
board’s failure to notify the employer within 
30 days “apparently exercising discretion 
on an individual basis.” Under Hewitt v. 
Helms, 459 U.S. 460 (1983), the mandatory 7 
language in the rule gave rise to a protected 
liberty interest. The court refused to accept 
the BOP’s argument that Sandm v. Comer, 
51 5 U.S. 472 (1995) should be extended to 
cover parolees because parole does not en- 
compass imprisonment’s punitive function. 

The court held that, because Doe 
showed a likelihood that he would ulti- 
mately succeed on the merits, a probability 
of irreparable harm absent injunctive re- 
lief, the balance of hardships favored 
granting relief, and public interest favored 
granting relief, a temporary' injunction 
would be granted. The cause was set for a 
hearing on a permanent injunction. See. 
Doe v. Fauver, 3 F.Supp.2d 485 (D.N.J. 
1997). ■ 


(NDCA 1998). ■ 

Temporary Injunction Issued to Prevent Sex Offender 
Notification to Employer 
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Cheaper Than Lab Rats 

Part One: Can Prisoners Glow in the Dark? 

by Hans Sherrer 


W e get outraged and indignant 
when we read or hear of 
atrocities committed by Nazi doctors in 
the name of medical science. 1 Yet, if 
what the Nazis did is what triggers our 
sense of outrage, then we need not travel 
so far back in time or cast our gaze across 
the ocean to become shocked. There 
are thousands of homegrown examples 
in this century of tire most barbaric medi- 
cal experiments imaginable that have 
been conducted on Americans by doc- 
tors and researchers. 2 Some of these 
experiments are almost too gruesome to 
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be believed. They so horrifically depict 
the capacity of people in positions of trust 
and power to engage in inhumane behav- 
ior, that they push the needle of 
believability to the edge of the Twilight 
Zone. 

The Tuskagee Syphilis Study is the 
most well known of these experiments. 3 
From 1932 to 1972, doctors in Tuskagee, 
Alabama deliberately misled almost 400 
syphilis infected men into thinking they 
were being provided with free medical care 
for their disease. Unbeknownst to them, 
they were getting all the medical care they 
were paying for. Instead of providing care, 
the doctors were tracking the progress of 
the untreated syphilis bacteria eating 
away at the body and mind of the unsus- 
pecting “subjects” of their study. At the 
same time they were being poked, prod- 
ded, and studied by doctors, many of 
these men died from a lack of medical care. 
Penicillin was also withheld from these 
men, even though its use as a treatment 
for syphilis began in 1 947. The Tuskegee 
study was forced to be terminated in 1972 
because of the nationwide outrage that 
was expressed when its existence was 
publicly exposed. 

It is known that the heyday of medi- 
cal experiments such as the Tuskagee 
Syphilis Study was from the early part of 
the 1 900 ’s to the mid- 1 970 ’s. These dan- 
gerous medical experiments were 
conducted on human guinea pigs by doc- 
tors associated with respected clinics and 
universities. Some of these experiments 
lasted for years and their legal and per- 
sonal repercussions are continuing in 


various forms to the present time: How- 
ever, for the most part, the story of these 
experiments remains hidden from the con- 
sciousness of American society. 

Some of the most inhumane of these 
medical experiments, and which over- 
whelm the Tuskegee scandal in 
significance and scope, were revealed in 
the Final Report of the Advisory Com- 
mittee on Human Radiation Experiments 
was released to the public on October 3, 
1995. 4 This multivolume report of almost 
3,000 pages documents thousands of ra- 
diation experiments performed on 
thousands of Americans from 1944 to 
1974. These biomedical experiments were 
funded by the Atomic Energy Commis- 
sion, and were intended to determine the 
various effects of radiation on the human 
body. The experiments were conducted 
in prisons, hospitals, and university fa- 
cilities nationwide, with the full support 
of the U. S. government. s 

Furthermore, it is possible that none 
of the “victims” of these Dr. Kaligori type 
experiments was told the true nature of 
the tests, or the potential dangers to their 
health. Which means they didn’t pro- 
vide the “informed consent” legally 
required before they could be allowed to 
participate. 6 Many hundreds of prison- 
ers were used in these experiments, and 
they were supplemented by people on the 
outside who were “uneducated, had low 
intelligence, [and] did not know how to 
follow instructions. . .” 7 In other words, 
doctors recruited those they considered 
to be the throwaway people of American 
society for their experiments. All of whom 
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Lab Rats (continued) 

were paid a pittance or nothing at all for 
their participation. Not surprisingly, many 
of these human guinea pigs were deliber- 
ately denied medical care for the physical 
pain and ailments caused by the radia- 
tion and other substances they were 
exposed to. 8 

In Nazi Germany the people used for 
medical experiments were described as 
“life unworthy of life.” 9 This same atti- 
tude toward the Americans involved in 
medical experiments was exemplified by 
the fact that people radiated at the Uni- 
versity of Cincinnati Medical Center — 
25% of whom died from radiation poison- 
ing — were deliberately denied medical 
care for the vomiting and nausea that re- 
sulted from their “treatments.” In When 
medicine went wrong: how Americans 
were used illegally as guinea pigs, it is 
noted that “This was apparently so ab- 
horrent to the hospital staff, used to caring 
for patients, that the researchers had to 
concoct a special form to ensure that the 
doctors, nurses, and other personnel 
would not perform their habitually com- 
passionate job of caring for the sick. The 
form instructed hospital staff to ignore 
their normal feelings of humanity . . .” 10 
Destroying the bodies of their victims 
wasn’t enough for the doctors at the 
University of Cincinnati, they also toyed 
with their minds by housing them in the 
hospital’s psychiatry unit instead of a 
medical ward. 11 Needless to say, the 
doctors involved didn’t obtain legally 
recognizable “informed consent” from 
any of the people involved in these ex- 
periments. 

However, the most hidden aspect of 
these biomedical experiments performed 
on Americans in the name of science, are 
the details involving the use of prison- 
ers. While prisoners have been used as 


the most convenient and disposable of 
all scientific “test subjects” for the past 
two hundred years, this story has only 
been exposed in a few books, magazine 
and newspaper articles. 12 Two of the 
most uncompromising sources of infor- 
mation about these experiments are: Acres 
of Skin (1 998) by Allen M. Homblum and 
Kind and Usual Punishment: the Prison 
Business (1973) by Jessica Mitford. 

One of these “hidden” stories about 
the use of prisoners in medical experi- 
ments first came to public attention in 
1976. '■ 3 It was revealed then that between 
the late 1950’s and the mid- 1 970 ’s, pris- 
oners at the Oregon State Penitentiary in 
Salem and the Washington State Peniten- 
tiary in Walla Walla were used as human 
guinea pigs in medical experiments in- 
volving injections of hormones and 
exposure to high doses of radiation 
Among other things, “The tests were 
designed to help determine how much 
radiation U. S. astronauts could bear dur- 
ing space flights.” 14 

In 1976, twenty of the men who had 
participated in the Oregon experiments 
sued the State of Oregon and Dr. Carl 
Heller, who had supervised them, for $4.3 
million. Dr. Heller was a member of the 
medical elite and founded the Heller In- 
stitute in Seattle that became the world 
renowned Fred Hutchinson Cancer Re- 
search Center. These suits were settled 
out of court in 1979 for the total payment 
of $6, 375 to these men. 15 The compen- 
sation these men received for their pain 
and suffering pales next to the $ 1 . 1 mil- 
lion that the Atomic Energy Commission 
paid for conducting the experiments that 
mutilated them. 16 

However, the information that was 
learned about the experiments because 
of the 1976 lawsuits was only the tip of 
the iceberg We are still learning the truth 
about the prisoners involved and what 


Info Wanted: Ohio Medical Experiments 

A n Ohio prisoner is doing re- were part of these experiments, espe- 
x\search concerning cancer ex- dally those who participated in any 
periments conducted on Ohio one of the 15 phases of “live cancer 
prisoners by Sloan-Kettering Medical injections ” 

Center and Ohio State University at the If you participated in these experi- 

old Ohio Penitentiary between 1956 ments> write to: Alvin P. French, 
and 1965. He would like to hear from #212473; POBox 59; Nelsonville, OH 
any prisoners or former prisoners who 45764-0059 
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was done to them. For example, it has 
since been revealed that at least 235 pris- 
oners were used in these experiments, with 
1 3 1 of them receiving varying doses of 
radiation 17 The reason more of the truth 
about these experiments is being revealed 
after more than twenty years of bureau- 
cratic resistance, is the national publicity 
generated by the 18 months of investiga- 
tive work that led up to the issuance of 
Final Report of the Advisory Committee 
on Human Radiation Experiments. 18 
This report owes its existence to the 
national furor created after the Albuquer- 
que Tribune published a series of articles 
in November, 1993 revealing the names of 
Americans secretly injected with pluto- 
nium as part of top-secret government 
experiments. 19 Plutonium is a key ingre- 
dient in the manufacture of atom bombs. 
The articles were the result of six years of 
investigative work by Albuquerque Tri- 
bune reporter Ms. Eileen Welsome, and 
she was rewarded with the Pulitzer Prize 
for national reporting on April 12, 1994. 20 


The public revelations that thousands 
of Americans were used as guinea pigs 
for studying the effects of radiation and 
chemical and biological agents on human 
beings, encouraged some of the Pacific 
Northwest prison inmates involved to step 
forward after decades of silence and shat- 
ter the bureaucratic veil of secrecy 
surrounding their participation in these 
experiments. 2 1 Some of these men ’s sto- 
ries have been told in investigative articles 
written by Karen Dorn Steele for The 
Spokesman-Review (Spokane, WA) and 
Gary Lee for the Washington Post. 

These stories humanize the experience 
of men who had their identity as human 
“test subjects” obscured by the use of 
code numbers. The brief story of three of 
these men follows Two of them were in- 
volved in experiments conducted during 
the 1960’s at the Oregon State Penitentiary 
(OSP), and the other at the Washington 
State Penitentiary (WSP). Their tales read 
like a Stephen King horror story — except 
they are real. 


Paul Tyrrell was a 2 1 year old pris- 
oner at OSP when he began his journey as 
a human “lab rat” for Dr. Heller. For the 
princely sum of $5 a month, Mr. Tyrrell’s 
testicles were bombarded with 1,200 rads 
of radiation. This is the equivalent radia- 
tion dosage of 1,200 diagnostic chest 
x-rays, and if it hadn’t been specifically 
directed at his testicles, it would have been 
enough to kill him. He would lie in a coffin 
like box while his testicles were bombarded 
with radiation to see how his body would 
react and how it affected his sperm count 
Perhaps not surprisingly, the immediate 
physical effects he experienced was a burn- 
ing sensation and sunburn like redness in 
his genital area. 22 Mr. Tyrrell also partici- 
pated in experiments intended to determine 
the effects on the human body of heavy 
doses of synthetic hormones Not only 
did these injections result in a loss of his 
sex drive and shrunken testicles, but he 
lost a part of both his breasts to cancer- 
ous tumors. Nevertheless, he might have 
actually been lucky. Some of the men sub- 
ject to these injections grew breasts. 
However, this isn’t all he endured. For the 
additional payment of $15, Dr. Heller per- 
formed tissue biopsies on Paul Tyrrell that 
caused his testicles to swell up like a couple 
of footballs . 23 

Paul Tyrrell was one of the plaintiffs 
in the 1976 lawsuit against the State of 
Oregon and Dr. Heller. The $5,000 he re- 
ceived for his pain and suffering when 
the case was settled, was more than any 
other plaintiff was paid. Although he is 
still alive; Pauf Tyrrell lives in constant 
worry over the effects of the experiments 
conducted on his body when he was 
young, virile, and gullible enough to risk 
his health for $5 a month. 

Martin Smith was a 23 year old pris- 
oner at the WSP in Walla Walla when he 
eagerly agreed to be a radiation “lab rat” 
in 1963. Why was he so eager? The only 
prisoners given the privilege of reading 
Playboy magazine were “lab rats,” and 
he was further induced by the payment 
of $ 10 a month. Mr. Smith’s job was to 
masturbate into ajar fora year so his sperm 
count could be tracked. His testicles were 
then bombarded with a high dose of ra- 
diation to see how it affected his sperm 
count. 24 To this day, he doesn’t know 
how much radiation he was exposed to. 

Although he has suffered medical 
complications from being radiated, Mr 
Smith failed three different times after he 


Former ‘Guinea Pigs’ Protest 


f ifty former Pennsylvania state 
prisoners protested outside the 
Hospital of the University of Pennsyl- 
vania on a cold December morning in 
1998 to draw attention to the pain and 
suffering they say resulted from medi- 
cal experiments performed on them in 
Holmesburg prison 

“We are the experimentation survi- 
vors,” Leodus Jones shouted through 
a bullhorn to a sizeable crowd of on- 
lookers and ex-prisoners carrying signs 
and placards. 

Doctors working with the univer- 
sity and Holmesburg prison officials 
conducted medical experiments on thou- 
sands of prisoners from 1951 to 1974 
The sordid history of these experiments 
was recently brought to light after the 
publication of Allen Homblum’s book, 
Acres of Skin [See review on page 6] . 

According to Hornblum’s book, 
the experiments included collecting and 
preserving skin for medical studies as 
well as the use of mind-altering drugs 
and dioxin on prisoners who were not 
fully informed of the risks 

“These tests were unfair; they were 
barbaric,” said Jones, who was among 


those subjected to experiments at 
Holmesberg prison in the 1960s. “We 
were lied to; we were used and exploited 
We were human guinea pigs.” 

The survivors of the Holmesburg 
experiments are seeking free follow-up 
medical treatment, compensation for 
pain and suffering, and money for reha- 
bilitation programs. 

Richard Tannen, senior vice dean 
in charge of research and academics at 
the university’s School of Medicine told 
reporters that the hospital will provide 
free “medical evaluations” but he could 
not guarantee free treatment He also 
said the university would not pay for 
medical evaluations or treatment per- 
formed elsewhere. 

Two politicians spoke at the pro- 
test rally. Philadelphia City Councilman 
David Cohen said he expected to in- 
troduce a resolution calling on the 
university to provide reparations. 
State Rep. Harold James (DL, Phila.) 
said he was pursuing investigative 
hearings on the matter in the state 
capital. 

Source; Philadelphia Inquirer 


Prison Legal News 


3 


March 1999 




Lab Rats (continued) 

was released from the WSP to contact Dr. 
C Alvin Paulsen of the University of 
Washington, who conducted the experi- 
ments Perhaps fittingly. Dr Paulsen’s 
mentor was Dr Heller, who conducted the 
experiments at the OSP Mr Smith is still 
alive, but he wants to know the health 
consequences to himself and his son of 
the radiation he was exposed to when he 
was young, in prison, and the chance to 
be paid $ 10 a month to read Playboy and 
masturbate into a jar seemed like an op- 
portunity too good to pass up. 

Dr Paulsen has spent the last 
twenty-eight years stonewalling on the 
details of the human radiation experiments 
that he was paid $505,000 by the Atomic 
Energy Commission to conduct at the 
WSP. 25 However, because of a lawsuit 
filed in 1996 by the Philadelphia, PA law 
firm of Berger & Montague on behalf of 
Robert E. White, the truth is beginning to 
seep out. 26 Mr. White was a victim of 
the radiation experiments while a prisoner 
in the 1960’satthe WSP He now lives in 
Seattle The discovery process available 
to Mr White because of his lawsuit has 
resulted in the unearthing of long buried 
information. For example, in June of 1997, 
twenty-six years after the Washington 
experiments were stopped in 1971, the 
names of the 63 men involved were fi- 
nally disclosed to the public. Remarkably, 
Dr. Paulsen, who is still alive, hid the 
names of these men for nearly thirty years 
on the grounds of protecting their pri- 
vacy. 27 Mr. White’s lawsuit is seeking 
“unspecified damages and a medical moni- 
toring fund to track the prisoners’ health 
problems.” 28 Even though the lawsuit is 
a day late and a dollar short for the 22 
prisoner participants who have died, the 
4 1 survivors will benefit from winning this 
lawsuit. 

Harold Bibeau was a 23 year-old pris- 
oner at the OSP when he “volunteered” 
for Dr. Heller’s radiation experiments in 
1 968. As a “lab rat,” he earned $5 a month 
that he had no other way of making in 
prison. Just like Paul Tyrrell, Mr. Bibeau 
was told to lie down in a box resembling a 
coffin while lowering his testicles into 
water. 29 When he did this, his testicles 
were irradiated with 18-1/2 rads — the 
equivalent of 20 diagnostic x-rays. 30 
Harold Bibeau says that after his testicles 
were irradiated by Dr. Heller’s crude x-ray 


machine, “It was warm down there, like I 
have been laying in the sun for too long. ” 
31 This isn’t surprising, because a man’s 
“[tjesticles are especially sensitive to ra- 
diation; even slight chromosomal damage 
can lead to infertility, testicular cancer, 
and birth defects.” 32 The high probabil- 
ity of physical damage is one reason that 
all prisoners subject to radiation tests 
were paid extra money to submit to a va- 
sectomy prior to their release from prison. 
33 The doctors and government agen- 
cies involved didn’t want to be vulnerable 
to a civil suit if one of the prisoners had a 
child with birth defects. 

After the experiment, Harold Bibeau 
provided urine and semen samples, and 
he underwent periodic biopsies. How- 
ever, Mr. Bibeau was never told of the 
potential danger of developing testicular 
cancer or tumors in exchange for his $5 a 
month payment So just like all the other 
prisoner participants, he never provided 
“informed consent” to participate as a 
test “subject.” This was established by 
depositions related to the 1976 lawsuit 
by Oregon prisoners, when Dr. Heller 
“admitted he avoided using the word 
cancer’ with the inmates” in order to 
avoid frightening them. 34 Dr. Heller was 
well aware that it is easier to recruit 
so-called “volunteers” for dangerous ex- 
periments when they are misled about the 
potential dangers involved. 

While Harold Bibeau was a naive 23 
year old when he was lured into exposing 
his genitals to a high dosage of radiation, 
he is now fighting for justice. Although 
Dr. Heller died in 1 982, Mr. Bibeau, who 
now lives near Portland, Oregon, filed a 
lawsuit in October 1998, on behalf of him- 
self and other “similarly situated persons” 
against the surviving entities responsible 
for the radiation experiments he partici- 
pated in. The lawsuit was filed in the 
Multnomah County Superior Court (Port- 
land, Oregon), and the defendants include 
the Oregon Department of Corrections 
and the Oregon Health Sciences Univer- 
sity. 35 The lawsuit alleges that the 
defendants have failed to comply with the 
“Medical Monitoring Statute” since it was 
enacted into law by the 1987 Oregon leg- 
islature. 36 This law mandates annual 
medical screening for each subject of the 
Heller Experiments, and treatment of any 
“condition directly related to such experi- 
ments,” at the expense of the Department 
of Corrections and without expense to the 


subject.” 37 Needless to say, the defen- 
dants are seeking to have the lawsuit 
dismissed Even after three decades, they 
are continuing to evade their responsi- 
bility to provide health care to the men 
whose lives they recklessly endangered 

The non-monetary damages portion 
of Mr. Bibeau ’s lawsuit has been ap- 
proved for class-action status. The suit 
is being handled by Berger & Montague, 
the same law firm pursuing the lawsuit 
for victims of experiments conducted at 
the Washington State. How these suits 
will turn out is unknown at this time 
However, they are helping to uncover the 
truth of what was, and because of the 
continuing cover-ups and evasion of re- 
sponsibility by the government agencies 
and private institutions involved, is still 
being done to the inmates physically and 
psychologically tortured by these experi- 
ments. 

Fortunately, the story of prisoner ex- 
perimentation on Oregon and 
Washington prisoners has three heroines. 

Instead of the typical governmental 
response of endless denials and 
cover-ups. Secretary of Energy Hazel 
O’Leary unexpectedly reacted to the rev- 
elations made in the Albuquerque 
Tribune 's 1993 series of articles with the 
politically incorrect demand for public 
hearings and full disclosure of the secret 
radiation experiments performed on 
Americans during the height of the Cold 
War. 38 Her resistance ta sweeping the 
sordid affair under the rug directly led to 
the presidential appointment of a diverse 
fourteen member panel whose 18 month 
investigation produced the documentary 
evidence contained in the nearly 3,000 
page, Final Report of Che Advisory Com- 
mittee on Human Radiation 
Experiments. 

The experiments on Oregon State 
prisoners were stopped in late 1973 be- 
cause of the national outrage generated 
by The Torture Cure: In Some American 
Prisons, It is Already 1984 , an August, 
1 973 Harper ’s Magazine article written by 
Jessica Mitford that exposed the brutal 
treatment of prisoners. 39 Ms Mitford’s 
article was excerpted from her then forth- 
coming book Kind and Usual 
Punishment: the Prison Business, which 
is still one of the best books available on 
prisoner medical experiments 

The experiments on Washington 
State prisoners were stopped in 197 1 be- 
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cause of the legal and ethical concerns 
repeatedly expressed by Washington 
prison psychologist Ms. Audrey 
Holliday. She courageously fought alone 
against nationally known nuclear scien- 
tists, the Atomic Energy Commission, the 
University of Washington, and the bu- 
reaucratic hierarchy of the Washington 
Department of Corrections and other 
state agencies in a valiant and success- 
ful effort to stop radiation experiments 
on state prisoners in Washington. 40 
Although she proved the power of one 
determined person with convictions 
against the might and inertia of the fed- 


eral and state governments, Ms. Holliday 
paid the price of standing firm in trying to 
protect inmates she thought were being 
shamelessly exploited. She was hounded 
into quitting her job and moved to Cali- 
fornia in the early 1970’s. 

The motive force behind Ms. 
Holliday ’s opposition was her professional 
opinion that prisoner experimentation vio- 
lated the Nuremberg Code’s requirement 
that the involvementof human volunteers 
in medical experiments must be based on 
their knowing and voluntary consent. 41 
She was convinced that prisoners cannot 
provide “informed consent” to be used as 


“lab rats” in a legal or ethical sense, be- 
cause of the physical, psychological, and 
financial conditions under which they five 
n They all live under the cloud of what is 
known as the prisoner 's dilemma — how 
can someone voluntarily agree to some- 
thing when they aren’t in a position to 
freely refuse to do so? 

The Nuremberg Code was crafted by 
American jurists after the revelations of 
bizarre and inhumane medical experiments 
performed on prisoners by the Nazis dur- 
ing W. W.II. Its ten articles were intended 
to provide protection for people recruited 
[Continued on Page 7.] 


No Private Rights Under International Treaties 

A federal district court in Wash- whether the court had subject matter ju- of action under international law, based 

xxington state held that state risdiction over the prisoners’ “crimes on the facts of this case, 
prisoners do not have an implied right against humanity” claim. In this regard, In the alternative, the prisoners ar- 
of action for alleged "crimes against hu- 28 U.S.C. section 1331 serves as a basis gued that they had a private right of 

manity,” as violations of international over any claim “arising under the Consti- action under the “treaties of the United 
law. The court further held that neither tution, laws, or treaties of the United States.” For this to be true, however, 
the International Covenant on Civil and States.” The prisoners contended that where Congress has not enacted au- 
Political rights (ICCPR), nor the Con- jurisdiction can be found under the latter thorizing legislation, the treaty would 

vention Against Torture and Other two categories. havri to be “self-executing.” In other 

Cruel, Inhuman or Degrading Treatment First, the prisoners argued that words, the treaty would have to either 

or Punishment (Torture Convention) is non-consensual medical experimentation expressly or impliedly create a private 

a self-executing treaty giving rise to a violates international law, which is con- right pf action to enforce the rights de- 
private right of action enforceable by sidered a component of US. federal law. scribed within it 
the prisoners. The court acknowledged this fact, but The court acknowledged that no 

Although the factual basis for this noted that international law does not au- set test exists for determining whether 

case is not apparent from the court’s tomatically create a private right of action a treaty is self-executing. However, the 

opinion, several former Washington because it “does not require any particu- court; cited opinions outlining several 

DOC prisoners sued an assortment of lar reaction to violations of law.” The non-exclusive factors to be considered 

stale officials and private individuals government can act, or not act, as it sees when analyzing the situation, but noted 

and entities because the prisoners had fit. that no court to have ever considered 

been subjected to non-consensual medi- Although the court conceded it pos- the issue has found the ICCPR or the 
cal experimentation while in state sesses the inherent authority to find an Torture Convention to be self-exe- 

custody. In actuality, the prisoners were implicit private right of action for viola- cuting. 

paid $10 per month — totakepartina tions of jus cogens norms of international The court further noted that the 

government study, involving irradiation law, it recognized that this obligation was plain language of the ICCPR suggests 

of the prisoners’ testicles. principally entrusted to the legislative and that it is not self-executing, and that 

In a multicount complaint, the pris- executive branches of government. Nev- Congress has created a private right 

oners sued under an assortment oflegal ertheless, when special factors militate of action for torture in 28 U.S.C. sec- 

theories. Their thirteenth claim for relief otherwise, courts will find an implied right, tion 1350. Finally, the court recognized 

alleged a “crimes against humanity” The court observed that the prison- the existence of the various domestic 
cause of action based upon the premise ers already had claims under the Eighth law remedies, such as the Eighth 

that the radiation experiments were con- Amendment, the Federal Tort Claims Act, Amendment, before concluding that 

ducted without the prisoners ’informed and under state tort law for their injuries, neither treaty was self-executing, 

consent This opinion relates exclu- In addition, the court noted that the U S. Based upon this analysis, the court 

sively to the defendants’ motion to Senate has expressly determined that dismissed the prisoners’ “crimes 

dismiss this count. there was no need to create a private right against humanity” claim. See: White v. 

The court began its discussion by ofaction enforcing the ICCPR. Thus, the Paulsen , 997 F.Supp. 1380 (ED WA 

noting that the basic question was court declined to recognize an implied right 199S) 
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Book Reviews 

by Daniel Burton-Rose 


Acres of Skin: Human 
Experiments at 
Holmesburg Prison 

Allen M. Hornblum Routledge, 

297 pgs., $25.00 

T he ignominious story of U.S. 
medical experimentation on pris- 
oners is rarely one that makes the history 
books Tests using prisoners as human 
guinea pigs included World War II ef- 
forts against cholera, malaria and 
smallpox. In the Holmesburg county jail 
in Philadelphia, the centerpiece of Allen 
Homblum’s impressive Acres of Skin, 
pharmaceutical tests of the needlessly 
cruel sort people now protest being com- 
mitted against non-human animals were 
a mainstay through the 1950s to the early 
’70s: shampoo drops in the eyes; grids 
of skin smeared and seared with differ- 
ent chemical combinations; prisoners’ 
arms dipped in solvents for hours: all 
just to see what would happen. 

The macabre title of Allen’s book 
comes from the recollection of Albert 
M Kligman, the dermatologist oversee- 
ing most of the experiments, of his 
thoughts upon entering Holmesburg for 
the first time: “All I saw before me were 
acres of skin. It was like a farmer seeing 
a fertile field for the first time.” Kligman 
was an experimenter bursting with ideas 
who believed medical ethics didn’t ap- 
ply to genius, just as arrogant American 
medical science in general didn’t believe 
the Nuremburg medical ethics 
code-requiring, among other things, the 
informed consent of subjects applied to 
them. It is not surprising that many in 
Homblum’s book compared the experi- 
ments Kligman oversaw to Nazi medical 
“science”. 

In one such experiment conducted 
in the mid-’60s prisoners were exposed 
to the vicious carcinogen dioxin on be- 
half of Dow Chemical and the University 
of Pennsylvania When initial experi- 
ments showed only “moderate irritation” 
to portions of the body where dioxin 
had been applied, Kligman upped the 
dosage so that he could study more se- 
vere acne. The experiments represented 
the first time the amount of human ex- 
posure to dioxin was measured and 
controlled. Kligman received $10,000 for 
his services. The lasting medical ramifi- 


cations of the experiments for the par- 
ticipants have not been terribly well 
monitored. 

Besides being a well-paid researcher 
for pharmaceutical companies (some of 
whom are still making money of the re- 
sults of the prisoner experiments, such 
as the producers of the anti-wrinkle 
creme Retin-A) Kligman helped the Army 
into the prison. Inside, the military set 
up a string of trailers in the yard, in which 
they conducted Manchurian Candidate 
style experiments with chemical biologi- 
cal warfare and psychotropic drugs. 
Several prisoners came back from Army 
experiments permanently rearranged 
mentally. 

The prisoners of Holmesburg, many 
of whom were pre-trial detainees hoping 
to make bail, participated in the tests be- 
cause they were their only possible 
source of income (Hornblum is repeat- 
edly amazed that prisoners are the 
staunchest defenders of the experiments: 
the meager sporadic dollars were irre- 
placeable). “Informed consent” was not 
a prevalent concept of the time or milieu 
Hornblum unfolds details this story by 
using testimonies from former prisoners 
and excuses from former doctors and ad- 
ministrators. Its one of the few book of 
oral history on prisons, and for that rea- 
son merits attention even beyond the 
importance of the subject matter. 

Sensible Justice: 

Alternatives to Prison 

David C. Anderson The New Press, 
182 pgs., $25.00 

T he programs David C. Anderson 
lauds in Sensible Justice are ev- 
erything that alternatives to prison should 
not be. They stress the punitive over what 
could reintegrate an offender into society; 
the individual’s culpability over any con- 
sideration of the lives the offenders lead; 
and money saved instead of lives changed 
for the better. 

In each chapter Anderson draws a 
one-dimensional sketch of a prisoner — 
who is always at least grudgingly in favor 
of the “alternative” program — to illus- 
trate his point about the program He then 
gives a quick, shallow and vety selective 
history of such programs, and tromps out 
statistics from a couple decades of stud- 


ies debating the standard pro and con ar- 
guments about said program 

Deep questioning of these “alterna- 
tives” and the state’s power to warp and 
crush people are totally absent. Militaiy 
boot camps for young offenders where 
buzz-cut drill instructors beat “discipline” 
into inner-city kids by forcing them to jog 
chanting “I used to carry a .38/ But now I’m 
owned by New York State” provides “divi- 
dends (that) are real and substantial” in 
Anderson’s estimation. However, numer- 
ous follow-up studies reveal that boot 
camps do nothing to lower recidivism. 
Anderson is also impressed by dmg treat- 
ment programs that include forced 
abstinence and kick moms out for going to 
see their kids without the state’s permis- 
sion. Anderson’s propolicing bias is 
revealed not only by his obviously minimal 
contact with the subjects of the programs 
in question, but through his use of the crimi- 
nal justice system ’s own euphemisms, such 
as referring to prisoners as “clients.” 

The prison developed in this coun- 
try along with the factory as a way to 
impose industrial work discipline upon 
those who didn’t see the glory of work- 
ing 14-16 hours a day for someone else’s 
benefit. These so-called alternative pro- 
grams are a necessary post-industrial, 
service-sector tweaking of the prison sys- 
tem. Instead of having those who have 
been sucked into the criminal justice sys- 
tem loiter in overcrowded prisons as they 
(so offensively to the class of those who 
benefit from their labor) loiter on street 
comers, goes the new logic, beat disci- 
pline into them by highly structured work 
release, intensive probation, and home 
imprisonment (such as ankle bracelets) 
“alternatives” where their whole life is 
forcibly structured around their minimum 
wage jobs. The state makes them better 
workers by enforcing totalitarian dmg and 
alcohol prohibition, and will send them 
to prison if they fail to show up at work. 

Needless to say, critic’s contentions 
that these “alternative” programs, instead 
of diverting anyone from incarceration are 
nothing more than a means of expanding 
the slate’s web of control is not seriously 
addressed. Everything in Sensible Justice 
proves the critics’ grim thesis 

The reviews from employers are rave. 
Says Ron Robinson, of North American 
Film Company [the book doesn’t say what 
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Lab Rats (continued from pg 5) 

for medical experiments. The first 
sentence of its first article states: “The 
voluntary consent of the human subject 
is absolutely essential . ” 43 However, Dr. 
Heller and Dr. Paulsen were among the 
legion of American doctors who chose 
to ignore the letter and spirit of the 
Nuremberg Code. Instead they substi- 
tuted their professional and financial 
self-interest for its humane mandates, and 
followed in the footsteps of Nazi doctors 
who conducted radiation, hormone, and 
sterilization experiments on prisoners in- 
capable of giving voluntary and “informed 
consent. ” 44 Needless to say, American 
doctors also mimicked the Nazi doctors 
by disregarding their Hippocratic Oath to 
do no deliberate harm to people in their 
care. 

The title of this article is rooted in 
the actions of the Nazi brethren of Ameri- 
can doctors. Doctor Josef Mengele, the 
Angel of Death at Auschwitz and his fel- 
low Nazi doctors were inspired by pre-war 
experiments conducted by American doc- 
tors on prisoners. 45 The Nazis used 
prisoners for their diabolical medical ex- 
periments for the same reason as their 
American counterparts — they were “the 
cheapest experimental animals, cheaper 
than rats.” 46 

End of Part One 


Reviews (continued) 


state it’s in], an employer of people 
forced to work 50 hours a week while 
they live on a prison complex until they 
pay a restitution for their property 
crime; “They have reason to work. . . We 
know they ’ re going to be here, and the 
ones I’ve seen have been hard work- 
ers... They have restitution to pay.” 
Anderson, for his part, agrees that “the 
forced labor teaches work skills.” 

The danger of this book is many 
well-intentioned people may believe 
the programs it describes to actually 
be a change from business as usual. It 
is a particularly disappointing offering 
from the Edna McConnel Clark Foun- 
dation, which provided the grant 
money to finance Anderson, and The 
New Press, a non-profit that aims to be 
progressive. 


Note: Part Two q/'Cheaper Than Rats 
will explore some of the other biomedi- 
cal, scientific, and psychological 
experiments that have been conducted 
on prisoners in the United States from 
the establishment of the first prison in 
1 790, to the present time. 

Footnotes for: Cheaper Than Rats - Part 
1 - Can Prisoners Glow in the Dark ? 
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From the Editor 

by Dan Pens 


Y esterday evening I was walking 
down the breezeway. A fellow 
prisoner waved and said, “Hi Dan, how’ya 
doing?” 

Without pause I answered, “Well, I’m 
still standing. Still takin’ punches. I guess 
that’s something.” 

That’s what being a prisoner in- 
volved in The Struggle feels like these 
days. Like Rocky Balboa in the original 
Rocky movie. Standing in the ring ab- 
sorbing punch after staggering punch. 
When will it be our turn? When will things 
turn around? 

I don’t have the answer All I know is 
that I’m not gonna give up. I’m not gonna 
lay down and say, “That’s it. I’m beat. You 
guys win.” I’m gonna keep standing here. 
And I ’ m gonna keep taking punches. And 
I’m gonna do what I do, which is to 
chronicle The Struggle, to do my duty as a 
journalist, to deliver information. 

And I know I’m not standing here 
alone Every one of you out there who 
stand beside me — prisoners and 
non-prisoners alike, you know who you 
are — I thank you. We’re still standing. 
Still taking punches. And little by little 
things do change. 

Last fall the Critical Resistance con- 
ference in Berkeley, California, drew more 


than 3,000 people. The phrase 
“Prison-Industrial Complex” was the theme 
of the conference. A lot of people thought 
the phrase was too much of a stretch, 
looney-tune-fringe, ‘it’ll never go ‘main- 
stream,’” critics pronounced. 

Yet three months later the eminently 
mainstream magazine A tlantic Monthly 
publishes a feature length article by Eric 
Schlosser titled, “The Prison-Industrial 
Complex” 

“It’s not a conspiracy,” Schlosser 
writes, “it is a confluence of special in- 
terests ... politicians, both liberal and 
conservative, who have used the fear of 
crime to gain votes, impoverished rural 
areas where prisons have become a cor- 
nerstone of economic development; 
private companies that regard the 
roughly $35 billion spent each year on 
corrections not as a burden on Ameri- 
can taxpayers but as a lucrative market; 
and government officials whose fiefdoms 
have expanded along with the inmate 
population. 

“The prison-industrial complex in- 
cludes some of the nation’s largest 
architectural and construction firms, Wall 
Street investment banks and companies 
that sell everything from security cam- 
eras to padded cells. .. . ” 


And suddenly “Prison-Industrial 
Complex” is a valid construct, floating 
smack dab down the middle of the U S. 
Media Mainstream. Schlosser’s Atlantic 
Monthly article has been heralded (and 
quoted extensively from) by syndicated 
columnists from Moiiy Ivins (Fort Worth 
Star-Telegram to Neal R. Peirce (Washing- 
ton Post). 

And so the “Prison-Industrial Com- 
plex” has officially arrived. It is now an 
accepted feature on the political and pub- 
lic policy landscape. That’s something. 

So what’s next? I don’t know. Stick 
around. Keep reading PLN. Evidently Eric 
Schlosser did (though I don't believe he 
is a subscriber). I recognized sections of 
Schlosser’s article that closely mirrored 
PLA^s coverage. Not that he plagiarized 
us -far from it. But it’s nice to think that in 
some small way we (we who produce, edit, 
write for PLN, and who subscribe, sup- 
port, and donate to PLN) are making a 
difference. 

One person who made a difference 
was Holbrook Teter Sadly, Holbrook died 
of heart failure on Jan. 2. He was nearly 70 
years old. He worked with California Prison 
Focus and struggled tirelessly for prison- 
ers rights. I consider Holbrook a hero, a 
friend, and mourn his passing. ■ 


PLN Sues Utah Jail Over Publication Ban; Suit Settled 


T he Box Elder county jail in 
Brigham City, Utah, had a policy 
prohibiting its prisoners from receiving 
books and magazines from any sources 
outside the jail. Eric Piper, a Utah state 
prisoner and PLN subscriber, was trans- 
ferred to the Jail due to overcrowding in 
the state prison system and told he 
could not receive PLN or any other pub- 
lications under this policy. Piper 
exhausted his administrative remedies 
without obtaining relief. 

On November 6, 1998, Prison Le- 
gal News, Piper and Catalyst, a Utah 
magazine, sued Box Elder County, Leon 
Jensen, the county sheriff, Sgt. Curtis 
Hansen, the jail commander and ten 
John Doe jail guards. The plaintiffs 
claimed that the total ban on all publi- 
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cations violated the First and Four- 
teenth amendments to the U S. 
constitution and Article I, § 15 of the 
Utah constitution 

Within a few days of receiving the 
complaint, the county’s attorney was 
prepared to settle the lawsuit. On De- 
cember 11, 1998, the suit was settled 
Under the terms of the settlement the 
plaintiffs each received $ 100 in damages 
and $1,900 in attorney fees and costs. 
The jail agreed to change its mail policy 
to allow prisoners to receive publications 
from vendors and publishers, subject 
only to legitimate security needs. The 
defendants denied any wrongdoing. The 
plaintiffs dismissed the case voluntarily 
but retained the right to file suit again if 
the new policies are unconstitutional. 
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Readers should note this is an unpub- 
lished settlement. See: Catalyst et al. v. 
Box Elder County, Utah, et al. , USDC D 
UT, Case Number 1 -98CV-00 1 30K. 

PLN and the other plaintiffs in this 
case were well represented by Brian 
Barnard and James Hansen of the Utah 
Legal Clinic. Messrs. Barnard and 
Hansen also represent PLN in its suit 
challenging the Utah DOC’s ban on third 
and fourth class mail (AKA bulk mail). 
We would also like to note that the citi- 
zens of Box Elder county were well 
represented in this case by Jon 
Bunderson, the county attorney. Rather 
than squander the county’s resources 
on a case they were sure to lose Mr. 
Bunderson promptly and inexpensively 
settled the suit .H 
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Wisconsin Resists Out-of-State Transfers 


I n October, 1996, Wisconsin's leg- 
islature granted the Department of 
Corrections (WDOC) authorization to 
house 700 prisoners in Texas County 
Jails. WDOC Secretary Michael Sullivan 
overcame the opposition to that first 
prisoner-export proposal by assuring the 
public that the crossborder option was 
merely a stop-gap measure to address a 
temporary shortfall in prison capacity. 

In December, 1998, the legislature 
voted to grant the WDOC funding to 
raise the number of prisoners Wisconsin 
houses in other states from 3000 to 3500. 
Wisconsin now leads the nation in the 
number of prisoners it houses in other 
jurisdictions. 

The WDOC’s prisoner-export busi- 
ness has not only exploded in size over 
two years, it’s also picked up staying 
power In a Joint Finance Committee hear- 
ing on the December funding request, 
Sullivan called the rental of prison cells 
in other states a "permanent fixture” of 
the Wisconsin Corrections system. 

While the WDOC seems to think 
shipping prisoners to other states is a 
fine idea, many Wisconsinites disagree. 
Labor unions object because exporting 
prisoners also sends jobs out of state by 
spending part of the WDOC’s budget on 
the salaries of construction workers and 
prison guards in other states. Friends and 
relatives of prisoners object because 
they don’t want their loved ones kept so 
far from home that they can’t visit. Pris- 
oners themselves oppose the transfers 
because they don’t like being separated 
from their loved ones and because the 
conditions in private prisons are often 
far worse than those in the public insti- 
tutions. 

In March, 1998, the WDOC began 
sending prisoners to a Tennessee prison 
owned by the Corrections Corporation 
of America. In May and June, officials at 
the Fox Lake Correctional Institution no- 
tified about one-third of the 1,000 
prisoners at Fox Lake that they’d been 
selected for transfer to Tennessee. Even 
those Fox Lake prisoners who weren’t 
chosen for transfer could see the writing 
on the wall; they knew they’d be likely to 
receive bus tickets for a subsequent 
out-of-state shipment 

At 5 p.m. on June 28, 1998, roughly 
300 prisoners assembled on Fox Lake’s 


recreation yard. The guards at Fox Lake 
conduct a head count at 5:45 p.m. every 
day, and prisoners are required to return 
to their housing units to be counted. But 
the convicts on the rec yard had decided 
not to appear for the count. To protest 
the out-of-state transfers, the prisoners 
were determined to occupy the rec field 
overnight. 

Truckloads of riot-suited guards from 
other Wisconsin prisons arrived by 8 
p.m., and the guards had all the protest- 
ers in restraints by 2 a m. 155 prisoners 
were transferred to other institutions the 
following day. All the protesters received 
sentences to disciplinary segregation 
ranging from 120 to 360 days. 

Energized by the Fox Lake demon- 
stration, friends and relatives of prisoners 
who are subject to the exile program 
formed the Wisconsin Network to End the 
Transfers (WisNET). WisNET’s first ac- 
tion was a press conference on the steps 
of the state capitol in July, announcing 
the group’s goal of returning all Wiscon- 
sin prisoners held in other states. Since 
then, WisNET has held two demonstra- 
tions in Milwaukee, conducted 
community forums to get its message out 
and attract members, and participated in 
numerous media events to raise public 
awareness about the problems involved 
in sending prisoners to other states. 
WisNET leaders have appeared on talk 
radio shows around the state. On Decem- 
ber 18, several WisNET members met with 
WDOC Secretary Sullivan. 

The WDOC has announced that, in 
the coming year, it anticipates asking the 
legislature for money to rent space for an 
additional 4,500 prisoners in private fa- 
cilities. Nancy Rost, director of WisNET, 
says the group’s primary focus now is 
organizing mass opposition to this hand- 
ing request. "Renting private prisons is a 
shortcut method of expanding our state 
prison system,” Rost says, "and WisNET 
is completely opposed to more prisons.” 

Stop the Transfer of Prisoners (STOP) 
is another Wisconsin group opposing the 
state’s use of private prisons. STOP 
spokesperson Eric Ruder says that un- 
like WisNET, which is made up mostly of 
prisoners’ friends and relatives, STOP is 
concentrating on organizing resistance to 
the prisoner exports among the broader 
state population. “All working people get 


hurt by privatizing the prison system,” 
says Ruder, who is a member of the Ameri- 
can Federation of Teachers, Local 243. 
“The CCA is notorious for union bust- 
ing. The money we send to the CCA 
would be much better used for union jobs 
in this state.” 

Martin Beil, head of the Wisconsin 
State Employees Union, has also regis- 
tered opposition to the use of private 
prisons, telling the state assembly’s Cor- 
rections Facilities Committee that private 
prison firms are more interested in profit 
thanpublic safety. “It’s an attempt to shift 
responsibility from the administration and 
the legislature to people in business 
suits,” Beil told the Committee. 

Responding to the concerns of those 
who oppose exporting prisoners, state 
representative Frank Boyle (D-Superior) 
has drafted a bill requiring the return to 
Wisconsin of all the state’s prisoners and 
prohibiting the use of private prisons. 
With the DOC pushing for more 
out-of-state transfers, the battle lines are 
drawn. WisNET’s Nancy Rost says the 
anti -privatization forces are in it for the 
long haul: “We’re not going to stop until 
we defeat the entire private-prison indus- 
try.” 

Sources: Milwaukee Journal Sentinel , 
Wisconsin State Journal H 


The Irish People 

TT 7ant to know what’s going 

W on in Ireland? The Irish 
People reports the activities of 
groups and organizations that 
struggle together to end the British 
occupation of Northern Ireland. The 
Irish People also reports on Ameri- 
can politics and events which 
directly affect the situation in Ireland. 
This paper has excellent reporting on 
Irish Republican political prisoners, 
ex prisoners, their activities and the 
ongoing struggle for the release of 
allpolitical prisoners in Ireland and. 
This weekly tabloid is the best source 
of news on these issues. Subscrip- 
tions are only $30 for 52 Issues. 
Contact. The Irish People 363 Sev- 
enth Ave New York, NY 10001 (212) 
736-0107 website: http://inac.org/ 
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Pro Se Tips And Tactics 

by John Midgley 


I fyou have a meritorious civil rights 
claim in federal court, it is obvi- 
ously a good idea to try to have the claim 
presented by a lawyer. Most lawyers 
have specialized, professional knowl- 
edge of court procedures, methods, and 
tactics that few prisoners can match 
Lawyers have better access to relevant 
legal materials than prisoners do. A law- 
yer is much more able than a prisoner to 
gather factual information necessary for 
a successful trial, in part because of 
training but also because the lawyer is 
not confined to prison and can move 
freely to gather facts. Perhaps most im- 
portant, a good lawyer has the courtroom 
skills to handle the admission of evi- 
dence, examinations and cross- 
examinations, and objections at trial, 
especially in front of a jury 

If you are in prison and do not have 
a lot of money, there are only two ways 
for you to get a lawyer to represent you 
in a civil rights case: find a lawyer who 
will take your case, or persuade the 
court to appoint a lawyer for you. This 
column provides some tips on pursuing 
these two possibilities for obtaining 
counsel 

1 . Trying to get a lawyer to take 
your case on contingency 

If you cannot pay up front, as most 
cannot, you must try to find a lawyer 
who thinks your case is strong enough 
to take it in anticipation of being paid 
through attorneys’ fees from the defen- 
dants or a percentage of money damages, 
or both. This is called taking a case on 
a “contingency basis.” 

Lawyers do not take cases on con- 
tingency unless they believe there is a 
very good chance of getting paid for 
their time (and for the costs of suit, 
which the lawyer advances m many con- 
tingency cases). In civil rights cases in 
federal court, a losing defendant must 
pay costs and reasonable attorneys’ 
fees (set by the judge) to the plaintiff’s 
lawyer. This can be an incentive in some 
cases for lawyers to work on a contin- 
gency basis. However, in prison cases 
there are unfortunately several factors 
that discourage most lawyers from con- 


tingency representation. The Prison Liti- 
gation Reform Act sets limits on 
attorneys’ fees in prison cases that are 
lower than lawyers can get in other civil 
rights cases. In addition, in most prison 
cases, juries do not award a lot of money 
in damages even if the prisoner wins. 
This means that the other incentive a law- 
yer might have to do a case on 
contingency — working for a percent- 
age of expected damages — is reduced 
in prison cases as well. 

Despite these barriers, some law- 
yers will take a meritorious prison case 
on contingency. If you have a strong 
claim, you should try to find out whether 
a local lawyer would consider taking the 
case. You may be able to get names of 
lawyers from prisoners who have been 
represented by counsel, from legal ser- 
vices organizations, or from bar 
association referral programs. 

Most lawyers will not take collect 
calls from prisoners they don’t know, so 
you must write to a lawyer you want to 
review your case. Make your letter clear 
and to the point, and include any docu- 
ments that help your case. A busy 
lawyer is unlikely to read, let alone re- 
spond to, a very long letter explaining 
every hardship you face in prison. In- 
stead, you should explain in a direct way 
what has happened to you that you think 
is worth a lawsuit, how you have been 
injured, and what evidence is available. 
The more developed and clear your case 
is when you write to the lawyer, the bet- 
ter your chances of having that lawyer 
think about taking your case. 

2. The law on appointment of coun- 
sel in civil rights cases 

If you are unable to find a lawyer to 
take your case on contingency, then your 
only chance of getting one is to ask, af- 
ter you file your case, that the court 
appoint a lawyer for you. Unlike in crimi- 
nal cases, there is no right to appointed 
counsel for pro se plaintiffs who have 
filed civil rights cases in federal court. 
However, federal district courts can ap- 
point lawyers for plaintiffs in civil rights 
cases. This power comes from 28 U S. C. 
§191 5(e)(1), which reads in full, “The 


court may request an attorney to repre- 
sent any person unable to afford 
counsel.” (Emphasis added.) (This lan- 
guage used to be found in 28 U.S.C. 
§191 5(d), but it was moved recently to 
its present location. Most of the cases 
refer to § 1 9 1 5(d), but they will apply to 
new § 1915(e)( 1) as well, because the lan- 
guage is nearly identical.) 

The “may” in §191 5(e)(1) is signifi- 
cant, as it makes appointment a matter 
of the district court’s discretion: The 
court can, but does not have to, appoint 
counsel. But how does the court decide 
to grant or deny appointment in particu- 
lar cases? 

The federal courts have in general 
looked to several factors in determining 
whether to appoint counsel. Three fac- 
tors are most commonly cited: 

1 . Whether the plaintiffs case ap- 
pears to have some merit; 

2. The complexity of the case, es- 
pecially how hard it will be for a 
prisoner to gather the necessary facts, 
and whether the presentation of evi- 
dence may be complicated; and 

3. The ability of the prisoner to 
represent him- or herself. 

One good statement of these factors 
is in the Second Circuit cases: 

In deciding whether to appoint 
counsel . . the district judge should 
first determine whether the indigent’s 
position seems likely to be of sub- 
stance. If the claim meets this 
threshold requirement, the court 
should then consider the indigent’s 
ability to investigate the crucial facts, 
whether conflicting evidence impli- 
cating the need for cross-examination 
will be the major proof presented to 
the fact finder, the indigent’s ability 
to present the case, the complexity of 
the legal issues and any special rea- 
son in that case why appointment of 
counsel would be more likely to lead 
to a just determination. 

Hendricks v. Coughlin, 114 F. 3d 390, 
392 (2d Cir. 1997), quoting Hodge v. Po- 
lice Officers, 802 F.2d 58, 6 1-62 (2d Cir. 
1986). 
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Another factor that is often cited 
is whether the prisoner has made ef- 
forts to obtain counsel before 
requesting appointment. Some cases 
appear to require efforts to obtain coun- 
sel before a court will consider 
appointment, while other cases recog- 
nize that prisoners are not always able 
to figure out exactly how to get coun- 
sel. See the discussions of this issue 
in Farmer v. Haas, 990 F.2d 3 19, 32 1 (7* 
Cir), cert, denied, 510 U S. 963 (1993) 
and McDonald v. Head Criminal Court 
Supervisor, 850F.2d 121, 124 (2d Cir. 
1988). 

Even though most federal appellate 
courts discuss appointment of counsel 
issues in terms of the factors listed 
above, they may differ significantly in 
how the factors are to be applied. For 
example, the Eighth Circuit has stated 
that when a case will be tried to a jury 
(as opposed to a judge trial), a plaintiff 
having to proceed without counsel is 
more than likely going to be prejudiced 
Abdullah v. Gunter, 949 F. 2d 1032, 1036 
(8 th Cir. 1991), cert, denied, 1032, 1036 
(1992). In contrast, the Seventh Circuit 
in Farmer v. Haas (cited above) refused 
to reverse a jury trial conducted by a 
pro se plaintiff, and suggested that the 
plaintiff must show a reasonable prob- 
ability that if counsel had conducted 
the trial, the result would have been dif- 
ferent As another example, the Ninth 
Circuit often applies the factors in light 
of a statement that counsel should only 
be appointed in "‘exceptional circum- 
stances” (see, for example, Terrell v. 
Brewer, 935 F.2d 1015, 1017 (9 th Cir. 
1991)), while the Second and Eighth 
Circuit cases do not include this re- 
quirement. You should carefully review 
the cases in your local federal circuit to 
be sure you understand exactly how the 
courts in that circuit review the factors. 

3 . Making a motion to appoint 
counsel 

There are two main ideas you 
should follow in making a motion for 
appointment of counsel. First, be very 
specific in addressing exactly how the 
lack of counsel will prevent you from 
having a fair trial. Address the factors 
from the cases discussed above, but do 
so in a detailed way. Do not just say, “I 


am unable to represent myself because 
I am in prison and not trained in the 
law.” Instead, lay out the details of 
problems you face in your case, for ex- 
ample: “This case turns on how the 
jury will resolve complicated questions 
of fact. [Say what these issues are j 1 
have no training or experience in cross- 
examining witnesses or presenting 
complicated evidence. I have no train- 
ing in objecting to the tactics of 
opposing counsel in a trial that will be 
decided on these issues.” If you are in 
a jurisdiction in which you may have to 
show “exceptional circumstances” to 
get counsel, be specific about what is 
exceptional in your case, such as par- 
ticular complexities or difficulties in 
conducting discovery. State in detail 
the efforts you have made to try to get 
a lawyer to take your case, or give good 
reasons why you could not make such 
efforts. 

Part of being very specific is to make 
clear why you should be appointed a 
lawyer even though you have been able 
to file a coherent complaint and write a 
good motion for appointment. Some 
prisoners have been caught in a “cruel 
. paradox” in which a “carefully rea- 
soned, well-documented petition in 
support of a motion for the appointment 
of counsel . may be deemed evidence of 
an ability to proceed without counsel.” 
Mushlin, et al. , Rights of Prisoners (2d 
Ed), Vol. 2, p. 45 (1993). If another pris- 
oner is helping you to write good 
pleadings, make sure the court knows 
that, because that other prisoner won’t 
be able to help you at a trial . Even if you 
are writing your own pleadings, explain 
in detail how you are not trained to be 
able to handle more complicated legal 
tasks, such as conducting discovery or 
trial, and how your particular case will 
need the presence of counsel for you to 
have a fair chance. 

For an excellent example of the 
power of being specific about how you 
are hampered in conducting your case 
without counsel, review Rayes v. 
Jo/inson, 969 F.2d 700 (8 th Cir. 1992). In 
that case, the plaintiff (who was repre- 
sented by appointed counsel on appeal) 
demonstrated to the court of appeals 
exactly how and why he was unable 
without help to obtain specific pieces 


of important documentary evidence; 
how his imprisonment presented barri- 
ers to adequate conduct of the case; 
and how he failed to properly conduct 
the trial This is the kind of showing 
you should try to make, based of course 
on the true facts of your case. 

The second idea is to be persis- 
tent. If you asked for appointment of 
counsel at the summary judgment stage 
but were denied, ask again at the dis- 
covery stage, and then again at trial. 
At each stage, there is a better and bet- 
ter argument for the assistance of 
counsel: For discovery, a lawyer is bet- 
ter able to move freely and (with the 
lawyer’s specialized training) get rel- 
evant evidence. At trial, a lawyer can 
be crucial in the many ways I’ve already 
discussed in this column. PLN editor 
Paul Wright sent me material showing 
that he finally got counsel appointed 
for trial in one case even though two 
earlier motions for appointment had 
been denied. 

Please note that by saying, “be per- 
sistent,” I am not suggesting that you 
ask for counsel every week or constantly 
inundate the court with paper. Instead, 
at a point in the case at which a new or 
different reason to need counsel comes 
up, you can responsibly make another 
motion setting out the reasons why you 
need counsel to conduct the new stage. 

Also be aware that the question of 
appointment of counsel on appeal of a 
civil rights case is decided separately by 
the court of appeals, which will look at 
the same kinds of factors district courts 
examine. On appeal, however, the rea- 
sons for asking for counsel change. On 
appeal, a lawyer is obviously not needed 
to properly present evidence or cross- 
examine witnesses, but may well be 
needed to brief complicated legal issues. 
If you request appointment of counsel 
on appeal, be specific about the reasons 
you need a lawyer to do the special tasks 
required in the appeal. 

This column addresses appoint- 
ment of counsel issues in a general way, 
and cannot cover every aspect of the 
law on these issues. You should do 
your own research in light of the par- 
ticular facts of your case. 

[John Midgley is a staff attorney 
for Columbia Legal Services in Seattle, 
WA. ] ■ 
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No Administrative 
Exhaustion Required for 
Monetary Claims; No 
Qualified Immunity for 
the Malicious Use 
of Force 

T wo federal district courts in Illi- 
nois held that a state prisoner 
was not required to exhaust his admin- 
istrative remedies when filing suit 
seeking damages if the administrative 
remedies did not provide for damages. 
One court also held that prison officials 
were not entitled to qualified immunity 
for beating a prisoner and spraying him 
with chemical agents. 

Richard Jackson, an Illinois state 
prisoner, filed suit claiming prison offi- 
cials violated his Eighth amendment 
rights. While in the Statesville Correc- 
tional Center segregation unit various 
guards came to his cell and sprayed him 
with a chemical agent because other 
prisoners in the unit were being rebel- 
lious Jackson claimed that when he 
placed his arms through a chuckhole in 
his cell door in order to be handcuffed, 
per the guards’ instructions, his arms 
were twisted. Jackson claims he was 
then pulled out of his cell by the hand- 
cuffs, dragged across a floor and down 
several flights of stairs while being 
punched and kicked before being put 
in a holding cell. 

The court noted that whenever 
prison officials are accused of using ex- 
cessive force in violation of the Eighth 
amendment, reviewing courts must de- 
termine if force was applied in a good 
faith effort to maintain order or restore 
discipline or if it was applied maliciously 
and sadistically for the purpose of caus- 
ing harm. See: Hudson v. McMillian, 
503 U.S. 1, 112S.Ct. 995(1992). 

The defendant guards did not deny 
Jackson’s claims of being assaulted nor 
did they claim that they acted in a good 
faith effort to maintain prison discipline. 
Instead, the defendants argued that the 
case should be dismissed because Jack- 


son failed to exhaust his administrative 
remedies as required by the Prison Liti- 
gation Reform Act (PLRA), 42 U.S.C. § 
1997e(a) and that the defendants were 
entitled to qualified immunity because 
they were carrying out “discretionary 
functions.” 

The court noted that § 1997e(a) 
states that prisoners cannot file suit in 
federal court until “such administrative 
remedies as are available are ex- 
hausted.” The Illinois prison grievance 
procedure does not provide for money 
damages. Since no available remedy 
existed through the grievance process 
the court held Jackson was not required 
to exhaust administrative remedies be- 
fore filing suit. 

The court held that absent evi- 
dence the defendants sought to restore 
order among prisoners in good faith, 
there is nothing “discretionary” about 
spraying a prisoner with a chemical 
agent and then beating him. The court 
noted that when prison officials use 
force maliciously and sadistically they 
violate the constitution, whether or not 
significant injury is inflicted. The court 
denied the defendants’ motion to dis- 
miss. See: Jackson v. DeTella, 998 F. 
Supp. 901 (ND IL 1998) 

Another federal district court in Il- 
linois reached the same conclusion 
regarding the PLRA’s administrative ex- 
haustion requirement. An Illinois state 
prisoner filed suit claiming he was sub- 
jected to strip searches solely for the 
purpose of humiliating him. The court 
held the non availability of money dam- 
ages in the Illinois prison grievance 
system did not require that he exhaust 
his administrative remedies before fil- 
ing suit. The court also requested 
briefing from the parties on the consti- 
tutionality of 42 U.S.C. § 1997e(e), the 
PLRA’s physical injury provision. See: 
Hollimon v. DeTella, 6 F. Supp. 2d 968 
(NDIL 1998). 

Readers should note while some 
district courts have held that the PLRA’s 
administrative remedies provision does 
not apply to claims for money damages, 
the issue is far from settled. The circuit 


courts to consider the issue in a sec- 
tion 1983 context have adopted bright 
line rules that prisoners must exhaust 
their administrative remedies. To avoid 
dismissal at later stages of the litiga- 
tion it is prudent to exhaust available 
administrative remedies before filing 
suit. 

Administrative 
Exhaustion Doesn’t 
Include Judicial Remedies 

T he court of appeals for the Third 
circuit held that the Prison Liti- 
gation Reform Act’s (PLRA) 
administrative exhaustion requirement 
does not include judicial exhaustion as 
well, Hassan Jenkins, a New Jersey state 
prisoner, filed suit in federal court claim- 
ing his due process rights were violated 
in a prison disciplinary hearing where 
sanctions were imposed. Jenkins admin- 
istratively appealed and the sanction 
period was reduced but the infraction 
rinding remained. Jenkins did not ap- 
peal the reduced sanctions to the 
superior court of the New Jersey Ap- 
pellate Division as authorized as of right 
under New Jersey law. 

The district court dismissed the 
suit, holding Jenkins was required to ex- 
haust all administrative remedies under 
42 U.S.C. § 1997e(a) before he filed suit. 
The court interpreted this to include 
judicial remedies as well. The court of 
appeals concluded otherwise and re- 
versed and remanded. 

The court of appeals noted there is 
a well established distinction between 
administrative and judicial remedies. 
Section 1 997e(a) refers only to adminis- 
trative remedies. “Thus, the exhaustion 
requirements in section 19 97e(a) run 
counter to the general rule under 42 
U.S.C. 1983. [Editor ’s Note: Only after 
the PLRA’s enactment do 1983 claims 
filed by prisoners require administrative 
exhaustion. § 1983 claims brought by 
non prisoners do not require adminis- 
trative exhaustion.] In the 
circumstances, we naturally are reluc- 
tant to apply section 1997e(a) to mean 
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other than what it says the prisoner 
must exhaust his ‘administrative rem- 
edies’ as that term is conventionally 
understood, but need not exhaust state 
judicial remedies before bringing an ac- 
tion governed by that section.” The 
case was remanded for further proceed- 
ings. See: Jenkins v. Morton, 148 F.3d 
257 (3rd Cir. 1998). 

PLRA “3 Strikes” 
Provision Upheld 
Discussed 

T he ostensible purpose of the 
Prison Litigation Reform Act 
(PLRA) was to curtail frivolous litigation 
by prisoners. 28U.S.C. § 1915(g) was en- 
acted which does not allow In Forma 
Pauperis (IFP) status for prisoners that 
have had three or more lawsuits dismissed 
as frivolous, malicious, for failing to state 
a claim upon which relief can be granted 
or suing a defendant for money damages 
if the defendant is immune from such re- 
lief, unless the plaintiff is in imminent 
danger of serious physical injury. 

Since the hallmark of the frivolous 
litigant is not doing any research what- 
soever we won’t dwell at length on the 
topic nor will we cover this aspect of the 
PLRA in future issues. 

While § 1915(g) appeared to be the 
fee provision of the PLRA most likely to 
be held unconstitutional because it pre- 
vents indigent prisoners from filing suit, 
the circuit courts have uniformly upheld 
it. The Sixth, Eighth, Tenth and Eleventh 
circuits have upheld § 1915(g) against a 
broad array of constitutional challenges. 
The courts held the provision does not 
violate any constitutional rights because 
frivolous litigants can still file lawsuits, 
they just have to prepay the filing fee. 
See: Wilson v. Yaklich, 148F.3d596(6th 
Cir. 1998); Rivera v. Allin, 144F.3d719 
( 1 1th Cir. 1998) and White v. State of Colo- 
rado, 157 F.3d 1226 (10th Cir. 1998). 

Frivolous litigators have been unsuc- 
cessful in weaseling around § 1915(g)’s 
ban on IFP status. The court of appeals 
for the Fifth circuit held that a frivolous 
litigant could not use a writ of mandamus 
to appeal the denial of IFP status by a 
district court. To appeal the denial of IFP 
status the prisoner must prepay the filing 
fee for the appeal. See: In Re Crittendon, 
143 F.3d 919 (5th Cir. 1998). 


The Tenth circuit has held that when 
a prisoner was improperly granted IFP 
status despite having had three previ- 
ous suits dismissed as frivolous, the 
remedy was to dismiss the appeal unless 
the prisoner paid the entire filing fee. 
See.. Young v. Miller, 144F.3d 1298 (10th 
Cir. 1998). 

Imminent Danger Exception 

Section 1915(g) states prisoners can 
file suit with IFP status if, despite having 
had three prior suits dismissed as frivo- 
lous, they are in “imminent danger of 
serious physical injury.” The Fifth circuit 
court of appeals has held this means the 
prisoner must be in imminent danger at 
the time they file suit or seek to appeal. 
Courts in that circuit must determine if 
danger exists when the prisoner seeks 
IFP status. See: Banos v. O'Guin, 144F.3d 
883 (5th Cir. 1998). As previously re- 
ported in PLN, the third circuit has held 
the prisoner must have been in “immi- 
nent danger” when the incident arose, 
not when suit is filed. 

The Eighth circuit held a frivolous 
litigator had met the “imminent danger” 
exception when he was attacked by a pris- 
oner armed with a butcher knife and a 
year earlier the same assailant had at- 
tacked the plaintiff with a sharpened 
screwdriver. The case was remanded with 
instructions to allow the plaintiff to pro- 
ceed IFP. See: Ashley v. Dilworth, 147 
F.3d715(8thCir. 1998). 

Listing Required 

The court of appeals for the Seventh 
circuit held that when prisoner litigants 
are denied IFP status under § 1915(g), 
district courts must list the dismissed 
cases. ”... we hold that in the order de- 
nying leave to proceed in forma pauperis 
the district court must cite specifically 
the case names, case docket numbers, 
districts in which the actions were filed, 
and the dates of the orders dismissing 
the actions.” Denial of IFP status under 
§ 1 9 1 5(g) is reviewed de novo on appeal . 
See: Evans v. Illinois DOC, 150 F. 3d 810 
(7th Cir. 1998). 

PA Consent Decrees 
Terminated Under PLRA 

I n two separate rulings, different 
federal district courts in Pennsyl- 
vania held the consent decree 
termination provisions of the PLRA to 


be constitutional and dissolved the de- 
crees at issue. 

In the July, 1998, issue of PLN we 
reported Imprisoned Citizens Union v. 
Shapp, 977 F. Supp. 335 (ED PA 1996) 
which clarified a 1 978 consent decree 
that governed conditions at six Penn- 
sylvania state prisons. We noted at the 
time that the ruling did not implicate the 
Prison Litigation Reform Act (PLRA). 

The defendants then filed a motion 
under 18 U.S.C. § 3626(b)(2) of the PLRA 
to immediately terminate the consent 
decree in that case. The court granted 
the motion. 

The court rejected numerous chal- 
lenges to the constitutionality of § 
3626(b)(2), which allows for the imme- 
diate termination of prison and jail 
consent decrees. The court held the ter- 
mination provision did not violate the 
separation of powers or rule of decision 
doctrine, or the rights of due process, 
equal protection and contract. Because 
it dissolved the decree the court de- 
clined to find the defendants in 
contempt for violating its provisions. 
The court also declined to transfer the 
case to state court. See: Imprisoned 
Citizens Union v. Shapp, 11 F. Supp. 2d 
586 (ED PA 1998). 

The second case involves a con- 
sent decree governing numerous 
conditions of confinement at the Lehigh 
County Prison in Pennsylvania The de- 
fendants filed a motion to terminate the 
decree arguing, among other things, 
that § 3626 required its termination. The 
court agreed and terminated the decree. 
The court rejected all arguments that § 
3626 is unconstitutional. See: Vazquez 
v. Carver, 18 F. Supp. 2d 503 (ED PA 
1998). 

Readers should note that the First, 
Fourth, Sixth, Eighth and Eleventh cir- 
cuits have upheld the constitutionality 
of § 3626(b)(2). The Second circuit is 
considering the matter en banc. A panel 
of the Ninth circuit held § 3626(b)(2) was 
unconstitutional, but that ruling was va- 
cated and is being reheard en banc. The 
Third circuit and the U S. supreme court 
have yet to consider the issue. A dis- 
trict court in New Jersey, Denike v. 
Fauver, 3 F. Supp. 2d 540 (D NJ 1998) 
held § 3626(b)(2) was unconstitutional. 
Thus, there is a split on this issue within 
the Third circuit. H 
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Colorado Prisoner Beaten, Not Stabbed 


I n the December, 1998, “News In 
Brief’ PIN reported that Colorado 
State Penitentiary (CSP) prisoner Michael 
Garcia was stabbed to death by two other 
prisoners. We got our facts from pub- 
lished news accounts, and those facts 
were wrong 

“The Denver Post printed that false 
report,” a Colorado subscriber and pris- 
oner wrote to PLN. He sent us a copy of 
a feature-length article about the incident, 
“The Killing Floor,” that was published 
in the December 10-16, 1 998, issue of the 
Denver Weekly, Westword. 

According to Westword, on the morn- 
ing of September, 24, 1998. Garcia armed 
himself with a sharpened toothbrush. He 
wrapped the shiv tightly into his fist with 
stnps tom from a T-shirt so it would be 
impossible to easily disarm him. Then he 
went to meet his death. 

Garcia, who was serving two life sen- 
tences without parole for stabbing to death 
an elderly couple during a botched bur- 
glary, apparently harbored a death wish. 

“I tell you I would rather be on death 
row than doing life,” he wrote in a letter 
requesting a sentencing review, “because 
doing life is just a long, slow, miserable 
death.” 

Garcia was incarcerated in CSP’s Pro- 
gressive Reintegration Opportunity 
(PRO) unit, a sort of “halfway house” 
between 23 -hour-day ad seg and general 
population. He was in D-2, a 16-cell pod 
with a central dayroom. He walked silently 


up behind Matthew Clark. His first thrust 
caught Clark in the cheek, an inch below 
his right eye. 

“Somebody just told me to watch out 
— there were four of us sitting at this 
table — and he got me right here,” Clark 
told Westword , pointing to a small red scar. 
“I didn’t even have a chance to get up, 
and he was on me. Then he goes around 
the table for my buddy [Johnny 
Estrada]”. For the next six brutal, desper- 
ate minutes Clark and Estrada struggled 
with Garcia while eleven other prisoners 
and nearly as many guards watched and 
did nothing. 

“It should have never gone as far as 
it did,” says Estrada. “There was no ex- 
cuse for [guards] to stand there and watch 
me choke Mr. Garcia to death. I was just 
holding him and restraining him to keep 
him from stabbing anyone else I felt I 
had to restrain him until the [guards] came 
in, and that never happened.” 

The DOC’s own investigation into 
Garcia’s death found numerous security 
and operational problems in the PRO unit. 
For one thing, the unit’s “gang release,” 
an automatic mechanism that allows 
guards to open and close an entire tier of 
cells at a time, wasn’t working because it 
had not been properly programmed 

Guards stood outside the pod and 
watched the beating through a glass win- 
dow The eleven prisoners not involved 
in the fracas stood by their cell doors, 
but because of the faulty locking mecha- 


nism they couldn’t lock up And CSP 
policy calls for a ratio of four guards per 
prisoner before staff are allowed to inter- 
vene in such a situation. 

So Estrada and Clark kicked, beat, and 
choked Garcia, who had apparently gone 
berserk and was a virtual stabbing ma- 
chine whose wrapped shiv made it 
impossible to disarm, while the guards on 
the scene waited for a total of fifty to sixty 
guards to arrive. 

“I’ve grown up around violence,” 
says one of the other men who witnessed 
Garcia’s death, “and I’ve seen a lot of 
crazy stuff. I’m not tripping on the guy 
getting killed. I am tripping on why eight, 
nine or ten police just watched it and did 
nothing to stop it. Garcia did not need to 
die, and they know it.” 

According to a letter from another 
CSP prisoner, both Estrada and Clark have 
been charged by the Fremont County 
District Attorney with second degree 
murder. DOC spokesperson Liz 
McDonough says that the initial report 
that Garcia was stabbed to death was an 
unfortunate mistake on her part. She was 
told a weapon had been found on the 
scene and assumed it had been used on 
Garcia. She issued a correction the next 
day, but almost none of the press outlets 
that carried the original botched press 
release bothered to print the correction. 
“There was no interest,” she says. 

Sources: Westword, Reader Mail | 
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Florida Nicotine Addiction Suit Settled 


T he cover story in the January, 
1998, issue of PLN, “Smoking, 
Lies and Hypocrisy,” by Paul Wright, 
mentioned the case of Thomas Waugh. 
Waugh, a Florida prisoner, had sued 
Florida prison officials for failing to pro- 
vide him with any type of treatment to 
help him stop smoking. Waugh con- 
tended his nicotine addiction was so 
strong he was unable to quit smoking 
without help The case was notable be- 
cause the Florida attorney general’s 
office responded by arguing that nico- 
tine was not addictive and Waugh could 
quit smoking by not buying tobacco. At 
the same time, the Florida AG’s office 
was suing the tobacco industry and ar- 
guing just the opposite: that nicotine 
was a drug so addictive and powerful 
that it extinguished user’s ability to quit. 

On May 8, 1 998, the Florida Depart- 
ment of Corrections (DOC) settled 
Waugh’s suit after two days of trial The 
settlement is significant for several rea- 
sons. Among them, the Florida DOC 
recognized nicotine addiction as a “se- 
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rious medical condition” requiring treat- 
ment 

Under the terms of the settlement 
the DOC agreed to have Waugh exam- 
ined by a pulmonologist and a 
neurologist and to prescribe Zyban tab- 
lets and nicotine patches as part of a 
smoking cessation therapy. Waugh 
would be assigned to a smoke free dor- 
mitory while undergoing treatment and 
would be allowed to continue his exer- 
cise regimen, vocational classes, law 
library access, etc. Waugh agreed not to 
sell or transfer any pharmaceutical prod- 
uct he was given to treat his nicotine 
addiction. Waugh was given a two month 
nicotine therapy treatment program, if he 
relapsed he could undergo it again. 

The defendants agreed to pay 
Waugh’s attorneys $65,000 in costs and 
expenses. The Jacksonville, Florida, law 
firm of Holland and Knight, which was 
appointed by the court to represent 
Waugh, agreed to waive its attorney fees 
of more than $250,000 in order to settle 
the suit. As a result of the suit the Florida 


I n a highly unusual ruling, the Penn- 
sylvania Supreme Court said that 
“luck or happenstance” is the only al- 
lowable means for prosecutors to obtain 
incriminating information through the 
use of jailhouse snitches. 

In a 4-2 decision, the court over- 
turned a murder conviction and ordered 
a new trial for Chad Franciscus because 
incriminating statements he made to a 
fellow prisoner violated his constitu- 
tional right to have an attorney present 
during questioning. 

In 1992, Fransicus was put in the 
maximum-security Chester County 
Prison pending trial. During that time, 
prison officials arranged the transfer of 
prisoner Daniel Krushinski from the 
prison’s general population to a cell near 
Fransicus in the county lockup. 

Krushinski, who had already 
proven to be a prolific informant in the 
prison population, befriended 
Fransiscus, who authorities said con- 
fessed the murder to Krushinski. 
Whether or not such a confession ac- 
tually occurred, there is no disputing 


DOC now provides, at DOC expense, a 
smoking cessation program for its pris- 
oners that includes nicotine cessation 
aids such as Zyban and nicotine 
patches. 

Despite the settlement in this case 
the Florida DOC continues to buy over 
$5 million worth of tobacco products 
each year which it sells to the prisoners 
in itScustody at a profit of $2.6 million. 
According to a 1 997 legislative report, 
75% of Florida prisoners use tobacco 
products and at least $4 million a year is 
spent on health care costs treating to- 
bacco related illnesses among Florida 
prisoners. Past legislative efforts to ban 
tobacco products in Florida prisons 
have failed 

Readers should note the settlement 
is unpublished. See: Waugh v. 
Singletary, US DC, MD FL (Jackson- 
ville), Case No. 95-605-CIV-J-20A. Fora 
detailed account of this litigation see the 
July-August, 1998, issue of Florida 
Prison Legal Perspectives. Address on 
the last page of each PLN. ■ 


that Franciscus freely conversed with 
the prosecution plant, but did so with- 
out knowing that he was actually being 
interrogated. 

In arguing that Franciscus’ rights 
were violated, the court said of 
Krushinski, “The fact that the common- 
wealth intentionally left him there to 
harvest information from anyone 
charged with a crime and awaiting trial is 
the Villainy. The vast majority of people 
in county jail are charged with crimes 
and awaiting trial and they have a right 
to counsel when interrogated about the 
crimes with which they are charged.” 

The implication of this ruling, at 
least in Pennsylvania, is that prosecu- 
tors can obtain incriminating 
information only from “amateur” jail- 
house snitches. Proven professionals, 
like Krushinski, can no longer be em- 
ployed by prosecutors to conduct 
surreptitious interrogations. See: Com- 
monwealth of Pennsylvania v. 
Franciscus, 7 10 A. 2d 1 1 12 (Penn. 1998.) 

Source: Corrections Digest ■ 
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Arkansas Sheriff Bent on ‘Saving 


T hey call him “Sheriff Andy,” you 
know, just like the TV show. But 
if your butt lands in Sheriff Andy Lee’s 
Benton County (Arkansas) jail, you won’t 
think you’re stuck in a Mayberry R.F.D. re- 
run. More like held captive on the Christian 
cable channel. 

Lee and some local ministers have liter- 
ally turned the county jail into a missionary 
with bars. More than 150 prisoners, for ex- 
ample, were baptized in a watering trough 
once used by thirsty farm animals. 

The Rev John Lightsey, who coordi- 
nates the jail’s ministiy program, contracted 
hepatitis Bin June, 1998. Some prisoners had 
fought before the baptisms, Lightsey said, 
and blood, dead skin and sweat mixed with 
the water in the cow trough. Lightsey be- 
lieves that might have caused his illness. 

Although he had to take time off from 
his jail ministry because of his illness, 
Lightsey said that a little bout of hepatitis 
wouldn’t stop him from resuming the bap- 
tisms when he returned to the jail. 

And while Lightsey recovered from Iris 
hepatitis, “Sheriff Andy” was trying to re- 

‘Tough’ Florida 

A dmitting he committed a “sinful, 
wrong and criminal act,” Marion 
County (FL) Sheriff Ken Ergle resigned 
October 15, 1998, after state officials 
charged him with grand theft and official 
misconduct. 

Ergle surrendered to Florida Depart- 
ment of Law Enforcement (FDLE) 
investigators, who allege Ergle stole 
$ 1 70,000 from a fund he controlled which 
was supposed to be used for paying confi- 
dential informants. He was taken to the jail 
he ran with an iron fist, booked and released 
after posting a $ 1 5,000 bond. 

Ergle attracted national media atten- 
tion for his hard-nosed policies. In 1993 he 
removed the jail’s televisions, and took 
snacks and coffee away from prisoners. In 
1 996 he began charging prisoners $ 1 a day 
for meals and a $ 1 0 co-pay for seeing a doc- 
tor or dentist. PLN recently reported that a 
number of former county prisoners are su- 
ing the county because they say Ergle 
knowingly employed a non-licensed den- 
tist [See: Ex-Prisoner Sues Over Phony 
Dentist, Dec, ‘98 PLN], 

Ergle was widely known across the 
state of Florida as being tough on crime 
and having “zero tolerance” for anyone 
who broke the law. He was also one of the 
first sheriffs in Florida to implement a policy 
of warning residents about the whereabouts 


cover from a lawsuit. Former county pris- 
oner Jeremy Ashford filed the suit April 22, 
1 998, one day after the sheriff nailed a copy 
of the Ten Commandments to the wall and 
called them the jail ’s rules. 

“I just feel like we need to get back to 
the basic of principles of what this country 
is all about, and that’s religion,” said Lee, a 
former Washington, D C. undercover police 
officer. “We’re not going to force it on you, 
but we’re sure going to offer it” 

But Ashford and his attorney say the 
long arm of the law shouldn’t be attached to 
the hand of God 

“What do you do if the guy is not be- 
lieving in God like you want?’ said Ashford’s 
attorney, Doug Norwood. “Are you going 
to put them on bread and water?” 

In July, 1998, Circuit Judge David 
Clinger awarded Ashford $1 in damages 
and ruled that Sheriff Lee can post a re- 
vised set of jail rules “based” on the Ten 
Commandments. Ashford vowed to file a 
civil rights suit in federal court, and 
Norwood said he would seek class-action 
status. 

Sheriff Arrested 

of sex offenders living in the community. 
Right up to the end, Ergle was preparing to 
set up his own showcase “tent jail” to house 
overflow prisoners. 

Ergle claimed that his “get tough” jail 
policies saved taxpayer money. But while 
he was charging prisoners $10 to visit a 
phony dentist, he was gamering national 
media attention for using county money to 
purchase enough surplus military helicop- 
ters and airplanes to start his own air force; 
his department’s budget grew by $17 mil- 
lion since he took office in 1 992. Detractors 
say the air fleet was a zany and wasteful 
use of taxpayers’ money. 

Now he’s accused not of wasting 
money, but of stealing it outright for his 
own use. 

According to sources close to the in- 
vestigation, Ergle made up a phony “task 
force” called “Operation Bird Dog” and 
used that as a code word when withdraw- 
ing money from the department’s bank 
account. Investigators say Ergle withdrew 
more than $ 170,000 to pay confidential in- 
formants in the non-existent operation. The 
scheme unraveled after an unnamed source 
in the department noticed the large 
withdrawls and tipped off FDLE investiga- 
tors. 

Source: Ocala Star-Banner, AP H 


Prisoners 

The sheriff promised to post the Ten 
Commandments in the brand new $14.5 
million Benton County jail — not far from 
Wal-Mart ’s massive world headquarters 
complex. Lee said the new jail will feature 
a built-in baptism pool and three large 
rooms for religious services and related 
functions. 

Tax dollars, the sheriff insists, are not 
paying for religion. The baptism pool was 
donated by the First Christian Church in 
Bella Vtsta, Arkansas. But if the pool had 
not been donated, Lee quickly added, 
“I’d buy it even with tax dollars, because 
it’s successful.” 

Part of Lee’s plan for success in- 
volves banning a long list of items from 
his jail: No TV, no radio, no tobacco, no 
chewing gum, no coffee, no tea. Lee be- 
lieves offenders must be punished before 
they can be rehabilitated. 

The sheriff says he’s “not a barbaric 
person, but some people need to be 
treated barbarically.” Still, the prisoners 
deserve “the opportunity to meet their 
creator,” said Lee, a Presbyterian. 

Sources: Knight Ridder News Service, 
Associated Press! 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds 1998 Edition, 314 pages, 
13 page fable of Contents with over 
440 quick reference topics with favor- 
able supporting federal case law “The 
Manual for Lawyers and Post-Con- 
viction Litigants for Prevailing on In- 
effective Assistance of Counsel 
Claims, and Methods of Establishing 
'Cause’ for Procedural Default.” Top- 
tcs: Preparing for Post-Conviction Re- 
lief; Ineffective Assistance of Coun- 
sel; Conflict of Interest; The Right to 
Counsel Procedural Default, Cause 
and Prejudice, Actual Innocence. 
Fundamental Miscarriage of Justice; 
Factual Innocence; Legal Innocence; 
The “Ends of Justice”; Novelty Issues 
of Law; Intervening Change in Law; 
Retroactive Application of the Law; 
andmuch more! 

Regular price $69:95 plus 
$5.00 shipping and handling (inmate 
discounted price $49.95 plus $5.00 
shipping and handling). Texas resi- 
dents please add 7.75% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept. 
PLN, \femon, Texas 76384. 
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Eighth Amendment Applies to Escaped Convicts 


T he court of appeals for the Sixth 
circuit held that escaped con- 
victs are not subject to Fourth 
Amendment protections simply because 
they are outside of a facility. Only the 
Eighth Amendment applies Since the law 
in this regard was unsettled, a guard who 
used deadly force while recapturing an 
escaped prisoner was accorded qualified 
immunity. 

On June 25, 1987, a state prisoner 
escaped from a minimum security prison 
farm at the Pickaway Correctional Insti- 
tution in Orient, Ohio Four days later, a 
group consisting of police and prison 
guards raided a residence where the pris- 
oner was suspected of hiding. When the 
prisoner fled out the back door, John 
Madden, an Ohio DOC guard, killed him 
with a single gun shot to the back 

As a result, the prisoner’s estate ad- 
ministrator brought suit under 42 U.S.C. § 
1983, asserting that the guard’s use of 
deadly force violated the prisoner’s rights 
under the Fourth, Eighth and Fourteenth 
Amendments. After cross motions for 
summary judgment were denied by the trial 
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court. Madden immediately appeal the de- 
nial of qualified immunity. 

In his summary judgment motion 
Madden testified that although a butcher 
knife was found under the prisoner’s 
body, he did not believe the prisoner 
posed an immediate threat to anyone. Yet, 
Madden asserted that Ohio Admin. Code 
§5120-9-01 (1984) authorized him to use 
whatever force was necessary to appre- 
hend an escaped prisoner. 

The trial court relied on Tennessee v. 
Gamer, 471 U S. 1 (1985), which held that 
law enforcement personnel could not use 
deadly force unless “probable cause ex- 
isted” to believe that a fleeing felon posed 
a “significant threat of serious physical 
harm” to someone. Since Madden’s testi- 
mony indicated the threat element was 
lacking, the trial court recognized a ques- 
tion as to whether Madden’s actions were 
objectively reasonable. 

The appeals court distinguished 
Garner, a Fourth Amendment case, from 


the instant action because Gamer had yet 
to be convicted of a crime. The court cited 
Whitley vA Ibers, 478 U. S. 3 1 2 (1986), for 
the proposition that only the Eighth 
Amendment protects “those convicted of 
crimes” from excessive force. According 
to the court, Whitley makes “clear that 
the legal status of the victim of excessive 
force determines whether” Fourth, Eighth 
or Fourteenth Amendment analysis ap- 
plies. 

Even though Whitley involved the 
use of deadly force to quell a prison riot, 
the court applied the Whitley criteria in 
determining that “a reasonable officer in 
Madden ’s position may well have deemed 
it permissible to use deadly force under 
the circumstances.” The court concluded 
that Madden did not violate the prisoner ’s 
right to be free from cruel-and unusual 
punishment when he shot him dead. 
Hence, the guard was entitled to quali- 
fied immunity. See: Gravely v. Madden, 
142 F.3d 345 (6th Cir. 1998) ■ 


AHCC Bulk Mail Ban in Miniken Settled 


I n the February, 1998, issue of PIN 
we reported Miniken v. Walter, 978 
F. Supp. 1356 (ED WA 1997). In that ruling 
the court held that the Airway Heights Cor- 
rections Center’s (AHCC) in Washington, 
ban on third class mail was unconstitutional 
as applied to Prison Legal News. The court 
awarded the plaintiff $31 in damages and 
$4,339 in attorney fees and costs. The de- 
fendants appealed the summary judgement 
ruling against them and the plaintiff ap- 
pealed the attorney fee award. 

On October 20, 1998, the parties settled 
the case and dismissed the appeal and cross 
appeal. The defendant prison officials 
agreed to change their mail policies to in- 
clude a new definition: “Subscription Mail: 
A magazine, journal, publication, or other 
periodical which is addressed to an indi- 
vidual inmate pursuant to a subscription or 
other individualized request from the inmate 
to the publisher.” The mail policy will also 
state: ‘“Subscription mail’ shall not be re- 
jected based on the mailing rate by which it 
is sent to the inmate.” 

The defendants also agreed to revise 
their mail policy to specify that: “Subscrip- 
tion mail which meets institutional 
requirements will be delivered to the ad- 
dressee regardless of the mail classification 
by which it is sent. If subscription mail is 
rejected, the inmate will receive notification 
pursuant to WAC 137-48-050.” 


The defendants paid Miniken the $3 1 
in damages assessed by the court, and 
Miniken agreed to drop his claim for puni- 
tive damages, which had been stayed by 
the court pending the outcome of the 
state’s appeal. The defendants also agreed 
to pay the original $4,339 in attorney fees 
and costs assessed by the court and an 
additional $1,339.84 in attorney fees and 
costs incurred since the initial judgement 
was issued. 

The settlement does not preclude 
Miniken from applying for enforcement of 
the district court’s Injunction nor waive any 
claims from the violation of the injunction, 
if they occur. 

Readers should note that the settle- 
ment is unpublished and, by its terms, 
applies only to the AHCC. Another law- 
suit, Humanists of Washington v. Lehman, 
is challenging the ban on third class mail 
imposed on other Washington prisons af- 
ter the DOC vainly tried to justify the ban in 
thiscase. PLN is a plaintiff in that suit. Se- 
attle attorney Mickey Gendler represented 
Miniken on behalf of the Washington 
ACLU. PLN would like to express its ap- 
preciation to the Washington ACLU, Mr. 
Gendler and Mr. Miniken for challenging 
the AHCC bulk mail ban which has allowed 
prisoners at that prison to receive PLN. See: 
Miniken v. Walter, Ninth Circuit Case No. 
97-35913,97-36072. ■ 
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Full Court Overrules Clarke v. Stalder in Part 


T he court of appeals for the Fifth 
Circuit, sitting en banc, vacated 
the original panel decision in Clarke v. 
Stalder, 12 1 F.3d 222 (5th Cir. 1997), on re- 
hearing. The majority opinion held that a 
prisoner was precluded from bringing a 
claim under section 1983, seeking to declare 
a prison disciplinaiy regulation facially un- 
constitutional because he had yet to have 
the disciplinary conviction overturned, and 
a favorable declaratory judgment would 
necessarily imply the conviction was in- 
valid. 

The May ’98 issue of PIN, which re- 
ported the original panel opinion, contains 
a more extensive exposition of the facts. 
Basically, the case involves a Louisiana state 
prisoner, who was found guilty of violating 
a rule prohibiting “defiance.” The charge 
resulted from the prisoner ’s alleged threat 
to file an administrative grievance against a 
guard. The rule prohibits “threatening [a 
prison employee] with legal redress during 
a confrontational situation.” 

After a trial, a magistrate judge declared 
the rule facially unconstitutional and or- 
dered the prisoner’s forfeited good-time 
credits restored. Although the appeals court 
found the legal basis “unclear,” the magis- 
trate judge declined to award the prisoner 
damages. 

Relying on Heck v. Humphreys, 512 
U S. 477 (1994), and Edwardsv. Balisok, 
520U.S.641 (1997), the original panel re- 
versed the restoration of good-time because 
the prisoner failed to have the conviction 
overturned in state court. Nevertheless, the 
panel affirmed the finding that the rule was 
facially unconstitutional. 

On rehearing en banc, the full court 
recognized Edwards for the proposition that 
“[ojrdinarily, a prayer for prospective relief 
will not ‘necessarily imply’ the invalidity of 
a previous loss of good time credits and so 
may properly be brought under 1983 .” In 
other words, section 1983 still provides a 
viable remedy for causes of action involv- 
ing disciplinary adjudications, so long as a 
favorable ruling would not “necessarily 
imply” the conviction was invalid. 

In this case, the court determined that 
the type of prospective injunctive relief 
sought by the prisoner was “so intertwined” 
with his request for damages and restora- 
tion of good-time, drat a favorable ruling 
on the declaratory judgment would “nec- 
essarily imply” the invalidity of the 
good-time forfeiture. Since the prisoner ne- 
glected to have his disciplinary conviction 


reversed, expunged or otherwise declared 
invalid, the court held that his claim for de- 
claratory judgment was not yet congnizable 
in a section 1983 action. With the exception 
of the portion related to the declaratory 
judgment, the original panel opinion was 
fully reinstated. 

Although the majority decision ex- 
pressly declined to offer an opinion as to 


the constitutionality of the rule, five dis- 
senting judges would have affirmed the trial 
court’s conclusion that the challenge to the 
facial constitutionality of the rule was not 
barred by Heck or Edwards. The dissent 
reasoned that no prisoner “should have an 
unconstitutional rule hanging over their 
head.” See: Clarke v. Stalder, 154 F.3d 186 
(5th Cir. 1998) (en banc). ■ 


Lengthy Ad Seg is Atypical and Significant Hardship 


A federal court in New York has 
held that uninterrupted con- 
finement in administrative segregation (ad 
seg) for more than four years is an atypi- 
cal and significant hardship, implying a 
liberty interest protected by the Due Pro- 
cess Clause. It also held that, by 
regulations, New York has granted its pris- 
oners a protected liberty interest in 
remaining free of prolonged ad seg. 

David McClary, a New York stale 
prisoner, sued under 42 U. S.C. § 1 983 al- 
leging that his confinement in a Special 
Housing Unit (SHU) for more than four 
years was not disciplinary based, but 
rather was ad seg without meaningful re- 
view of the determination, pursuant to 
N.Y.C.RR. § 301. 4(b), that he would “pose 
a threat to the safety and security of the 
facility” if left in general population. This 
would be a violation of the Due Process 
Clause of the Fourteenth Amendment. 

In Sandin v. Conner, 515 U.S, 472 
(1995), the Supreme Court held that, re- 
gardless of the mandatory wording of 
state statutes, a prisoner does not have a 
protected liberty interest in remaining free 
of liberty deprivations unless they “im- 
pose atypical and significant hardship on 
the inmate in relation to the ordinary inci- 
dents of prison life.” Prior to this case, no 
published federal opinion has held that 
ad seg imposed such an atypical and sig- 
nificant hardship. 

The court held that it made no differ- 
ence whether the segregation was 
disciplinary or not, the nature of, not the 
reason for, the deprivation is to be exam- 
ined. The conditions in ad seg are to be 
compared with the most restrictive, maxi- 
mum security general population 
conditions in the state. McClary had to 
prove “( 1 ) his actual term of confinement 
in administrative segregation created an 
‘ atypical and significant hardship' in 
relation to the ordinary incidents of prison 


life faced by other inmates in the general 
population of a maximum security prison 
and (2) New York has, by statute or regu- 
lation, granted inmates a protected liberty 
interest in remaining free from adminis- 
trative segregation.” 

The court found the highly restric- 
tive, controlled, sparse living conditions 
and punitive purpose of a SHU combined 
with the isolation, lack of exercise equip- 
ment and programs, high noise level, 
commissary, visitation, phone, and pack- 
age restrictions, law library and shower 
access restrictions to create an atypical 
and significant hardship Stuart Grassian, 
a psychiatrist testified as an expert wit- 
ness that prolonged exposure to the SHU 
environment caused symptoms of men- 
tal health deterioration such as anxiety 
disorders, paranoia, perceptual disorders, 
and difficulties in thinking, concentra- 
tion, and memory Grassian stated the 
primary toxic effect of SHU confinement 
is “the inability to maintain an adequate 
state of alertness because of an inad- 
equate amount of external environmental 
stimulation” and said that a person would 
head toward stupor and delirium with pro- 
longed exposure to an SHU environment. 

The court also found that New York 
state regulations, N.Y.C.RR. §§ 254, 301.4, 
created a liberty interest for state prison- 
ers in remaining free of administrative 
segregation. The regulations set forth a 
detailed and mandatory due process pro- 
cedure for determining whether a prisoner 
should be subjected to the hardship. 
Therefore, New York has, by regulation, 
granted prisoners “a protected liberty in- 
terest in remaining free from long-term 
administrative segregation.” The state 
regulations provided sufficient due pro- 
cess, but it was in dispute whether the 
state followed them. The case was set for 
trial on that issue. See: McClary v. Kelly, 
4 FSupp 2d 195(W.D.N.Y. 1998). ■ 
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Kansas Good Time Rules Violate Ex Post Facto 


T he Kansas supreme court held 
that application of new prison 
rules that allow for the forfeiture of good 
tune credits to prisoners convicted before 
the rule’s implementation violates the ex post 
facto clause of the U S. constitution. In a 
second cae, the court reaffirmed that the 
change in good time schemes violated the 
ex post facto clause and held that sex of- 
fender therapy which requries an admission 
of guilt violates the Fifth amendment unless 
the prisoner is immunized from prosecution 
Raymond Stansbury is a Kansas state 
pnsonerwhowasoonvictedofrapein 1991. 
At the time of his conviction, Kansas pris- 
oners earned 100%of their good time credits, 
which reduced their parole eligibility dates, 
by remaining free of disciplinary infractions 
and through the discretionary grant of good 
tunecredits. See: K A.R 44-6-124 (1989). The 
statute was amended in 1994 to allow the 
total forfeiture of all good time credits if pris- 
oners refused to attend prison programs 
Stansbury refused to attend a sex offender 
treatment program and was deprived of all 
good time credits as a result. He filed a ha- 
beas corpus petition in state district court, 
which granted relief in part and denied relief 
in part. The Kansas supreme court affirmed. 

The supreme court gives a detailed dis- 
cussion of the administration of good time 
credits for Kansas prisoners. The court held 
that applying the 1994 good tune amendments 
to prisoners whose crimes were committed 
before that date violates the ex post facto 
clause of the U S. constitution. The court 
relied on Werner v Graham, 450 U.S. 24, 101 
S.Ct. 960( 1981) to hold that applying more 
restrictive good time schemes to previously 
convicted prisoners violates the due pro- 
cess clause as well. 

The court also held that Gilmore v. 
McKune, 22 Kan. App.2d 167, 915 P2d779 
(1995), which distinguished between for- 
feited and withheld good time credits, did 
not apply to this case because here the crite- 
ria for the loss of the credits was retroactively 
changed. 

The court also held that the Kansas 
prison rules restricting the property of pris- 
oners who do not work or participate in 
treatment programs do not violate due pro- 
cess. Because the restriction of privileges 
(pay, visits, hobby permits and commissary 
spending) did not implicate any constitu- 
tional rights, the court held that Stansbury 
could have been deprived of the privileges 
for any reason or no reason at all See: 


Stansbury v. Hamigan , 960P.2d 227 (Kan- 
sas 1998). 

In a separate case, the Kansas supreme 
court held that denying good time credits 
under KAR 44-6- 1 24 to a prisoner convicted 
before the 1995 amendment, violates the ex 
post facto clause. The court goes into a de- 
tailed discussion of good time credits for 
Kansas prisoners and recent changes made 
to good time statutes by the legislature 
Michael Bankes, a Kansas prisoner con- 
victed before 1995, refused to attend sex 
offender therapy that would require him to 
admit guilt to the crime he was imprisoned 
for. As a result, prison officials applied the 
1995 version of KAR 44-6-124 to extend 
Bankes’ parole eligibility date. 

The court held that application of the 
new good time scheme, where Kansas pris- 
oners must earn their good time credits by 
programming, attending sex offender 
therapy, working, etc., violated the ex post 


facto clause when applied to those convicted 
before the law’s enactment At the time 
Bankes was convicted KAR 44-6- 1 24 auto- 
matically awarded him good time credits 
unless he lost them through prison miscon- 
duct [Editor s Note: Many states, including 
Washington, have made similar changes to 
their good time schemes ] 

The court also held that sex offender 
therapy that requires an admission of guilt 
violates the Fifth amendment unless the pris- 
oner is immunizjed from criminal penalties The 
court noted that such immunity does not ap- 
ply to civil commitment proceedings for ‘ ‘ sex 
predators” because those proceedings are 
defined as civil, not criminal. Thus, sex of- 
fenders who admit guilt or confess to crimes 
in prison therapy programs may not be pros- 
ecuted as a result of those admissions, but 
face the prospect of lifetime incarceration as 
civil commitments. See: Bankes v. Simmons, 
963 P2d4 12 (Kansas 1998). ■ 


Retroactive KS Good Time Recalculation Unlawful 


I n an unpublished opinion, the 
Court of Appeals for the State of 
Kansas held that the changes in the Kan- 
sas prison system’s regulations interpreting 
the application of good time credits toward 
a prisoner ’s conditional release date could 
not be applied retroactively to offenses 
which occurred prior to the new regulations’ 
promulgation. 

Marie Steltzlen, a Kansas prisoner, filed 
a petition for a writ of habeas corpus in the 
trial court after a change in Department of 
Corrections (DOC) regulations moved his 
conditional release date (CRD) forward 63 
months. 

Steltzlen was sentenced to 15 to 20 
years. Under Kansas law, K.S. A. 22-3725 
( 1 996 Supp.) his good time credits were sub- 
tracted from his minimum sentenced seta 
parole eligibility date (PED) and subtracted 
from his maximum sentence to establish a 
CRD. Under the law in effect at the time of 
his offense, good time forfeited in disciplin- 
ary actions prior to his PED could only be 
subtracted from his PED. Forfeitures occur- 
ring after his PED would be subtracted from 
his CRD 

Under the rules and law in effect at 
the time of the offense, CRDs were set 
at the start of the sentence by presum- 
ing a prisoner would receive all the good 
time he could possibly earn. The only 
way to change the CRD was to forfeit 
good time after the PED. The PED, by 
contrast, was changed at each review. 


The prisoner started out with a PED 
equal to the minimum sentence. At each 
review period, the PED would be reduced 
by the amount of good time earned dur- 
ing that period. 

On January 3, 1 995, DOC changed the 
rule on setting CEDs. Under the revised 
K.A.R. 44-6-142, the good time credited to- 
ward conditional release was calculated 
under an earned system. Forfeitures and 
withholdings of good time were applied to 
the CRD regardless of whether they oc- 
curred prior to the prisoner’s PED. 

Prior to his PED, Seltzen forfeited 90 
days of good time. He was also awarded 
only part of the maximum good time credits 
for that review period, resulting in the with- 
holding of another 30 days good tune. Both 
were applied to his CRD. Furthermore, his 
CRD was recalculated so that it did not in- 
clude any unearned good time This moved 
his CRD forward 63 months. 

The Kansas Court of Appeals held 
that, although the DOC’s interpretation of 
the change in the rules governing good time 
calculations were lawful, pursuant to Lynce 
v.Mathis, 117 S.Ct. 891 (1997), they could 
not be applied retroactively to change the 
CRD of a prisoner whose offense occurred 
prior to the change in the rule. The intent of 
the rule change didn’t matter, what counted 
was its effect of increasing Steltzlen ’s pe- 
riod of incarceration. See: Steltzlen v. 
McKune, No. 77,897 (Kansas Court of Ap- 
peals 9-5-97, unpublished). H 
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Judicial Sentence of Life in Solitary Upheld 


T he court of appeals for the 
Second circuit affirmed a 
court imposed sentence of life imprison- 
ment in solitary confinement and 
prohibiting all communication with any- 
one except the defendant’s attorney and 
close family members after the district 
court had approved them. The appeals 
court also extended the “reasonable- 
ness” test of Turner v. Safley, 107 S.Ct. 
2254 (1987) to judicially imposed condi- 
tions of confinement. 

Luis Felipe, AKA King Blood, is the 
founder and leader of the Latin Kings. 
Felipe was imprisoned in a New York state 
prison when he founded the group. Over 
the years the group grew and Felipe di- 
rected their activities from his jail cell. 
This included murder, robbery, drug traf- 
ficking and assorted acts of violence. 
Felipe was indicted and convicted on 18 
counts of murder, attempted murder, con- 
spiracy to commit murder and 
racketeering. 

Felipe was sentenced to life impris- 
onment. In addition, judge John Martin 
imposed “special conditions of confine- 
ment.” These required thatFelipe be kept 
in solitary confinement and be prohib- 
ited from communicating with any 
codefendants or Latin Kings; be prohib- 
ited from corresponding with anyone 
except his lawyer and close family mem- 
bers approved by the court, with notice 
to the U S. Attorney’s office and prohib- 
iting phone calls to everyone except his 
lawyer. Felipe later requested permission 
from the court to submit art work and 
poetry to magazines, write prisoner rights 
groups; correspond with “church 
people” and those who aren’t members 
of the Latin Kings. Judge Martin denied 
all the requests. 

The court of appeals affirmed 
Felipe’s convictions which were based 
primarily on his prison correspondence 
directing his associates to commit crimi- 
nal acts. The court held the letters were 
properly admitted into evidence despite 
numerous procedural violations by New 
York state prison officials in copying and 
intercepting Felipe’s mail. 

The court acknowledged that a se- 
ries of statutes, 18U.S.C. § 3621, 4001(b) 
and 4042, allow only the attorney gen- 
eral, through the Bureau of Prisons (BOP) 
to determine the conditions of confine- 


ment imposed on federal prisoners How- 
ever, the court held that 18 U.S.C. § 
3582(d), a racketeering statute, allows dis- 
trict courts to set special conditions of 
confinement on defendants convicted of 
racketeering. The court held the condi- 
tions of confinement were properly 
imposed because Felipe had committed 
all of his crimes while already in prison. 

The court noted that the Turner test 
has, until now, typically been applied to 
restrictions imposed by prison officials, 
but it decided to use that test here. The 
court held that all the restrictions imposed 
on Felipe were reasonably related to the 
legitimate penological goal of preventing 
Felipe from committing more crimes and 
directing his criminal organization. 

Because the district court retains ju- 
risdiction over Felipe’s conditions of 
confinement it can change or modify 
those conditions as it sees fit. The ap- 
peals court was satisfied that this resolved 


all of the “unique concerns” raised by 
the severity of the restrictions. 

Since it is well documented that pro- 
longed isolation and denial of human 
contact results in mental illness. Judge 
Martin’s order can be viewed as tanta- 
mount to sentencing Felipe to insanity 
as well as death by incarceration. The 
Eighth amendment’s ban on cruel and 
unusual punishment is nowhere men- 
tioned by the court, presumably it does 
not apply to Felipe or judges. That Felipe 
cannot communicate with the courts, 
media or government officials or human 
rights organizations effectively eviscer- 
ates his rights to petition the government 
for the redress of grievances and free 
speech. Especially since no one has 
claimed that Felipe’s criminal associates 
include judges, government officials, jour- 
nalists or human rights workers. See: 
United States v. Felipe, 148 F 3d 101 (2nd 
Cir 1998) ■ 


South Carolina Grooming Rules Upheld 


T he court of appeals for the 
Fourth circuit held that South 
Carolina prison rules requiring that all 
male prisoners have short hair and remain 
clean shaven were constitutional. In 1995 
the South Carolina Department of Correc- 
tions implemented numerous “get tough” 
measures on prisoners, this included the 
grooming rules. [PIN, Nov. 1995] At the 
time some prisoners who objected to the 
rules took pnson employees hostage and 
stabbed some guards. [PLN, July, 1995] 

A group of 100 Native American, 
Muslim and Rastafarian prisoners filed 
suit claiming the grooming policy vio- 
lated their free exercise of religion rights 
under the First amendment’s establish- 
ment clause. The prisoners claimed that 
their religious faiths mandate that they 
have beards or long hair. The district 
court granted summary judgment to the 
defendants and the court of appeals af- 
firmed. 

The appeals court held that the 
grooming policy promoted important pe- 
nological interests such as limiting gang 
activity, making prisoners easier to search 
and identify and making prisoners sub- 
mit to prison authority. The court held that 
prisoners, religious rights were lawfully 
limited by this policy under the tests enun- 
ciated in both O'Lone v. Estate of 


Shabazz, 482 U.S. 342, 107 S.Ct. 2400 
(1987) and Employment Division, Dept 
of Human Resources v. Smith , 494 U.S. 
872, 1 10 S.Ct. 1595(1990). 

The court held that there was no evi- 
dence the grooming policy was enacted 
to violate prisoners’ religious rights. 
“Thus, although the grooming policy may 
have an incidental effect of preventing 
the inmates from wearing their hair or 
beards as their religion prescribes, under 
Smith, the grooming policy is a neutral 
and generally applicable regulation and, 
therefore, does not violate the free exer- 
cise clause.” 

The court also held that Gallahan v. 
Hollyfield, 670 F.2d 1 345 (4th Cir. 1982) is 
no longer good law. Gallahan struck down 
as overly broad a Virginia prison rule re- 
quiring short hair. The court held that 
Gallahan has been overruled by Smith. 

Readers should note that prison 
grooming rules have been consistently 
upheld by the courts. In those states 
where prisoners have succeeded in be- 
ing allowed to have long hair or beards, it 
was due to political struggle and not court 
action that this was achieved. Political 
struggle is what got prisoners long hair 
and beards and that is what will keep it. 
See: Hines v. South Carolina DOC. 148 
F.3d 353 (4th Cir. 1998). | 
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Warden May Be Liable for Rape 


T he court of appeals for the 
Eighth circuit held that a district 
court erred when it granted judgement 
as a matter of law to a defendant 
prison warden in a rape case. Kendall 
Spruce, an Arkansas state prisoner, 
filed suit claiming his Eighth amend- 
ment rights were violated when he was 
repeatedly raped by other prisoners 
and contracted AIDS as a result. 

The case went to trial and the dis- 
trict court granted judgment as a 
matter of law to Willis Sargent, the 
prison warden, and Larry Norris, the 
director of the Arkansas DOC. The 
jury ruled in favor of the remaining 
defendant, Donald Tate, the unit cap- 
tain. The court of appeals affirmed in 
part, reversed in part and remanded 
for a new trial. 

Judgement as a matter of law is 
reviewed de novo on appeal. “The le- 
gal standard provides that (1) all 
direct factual conflicts must be re- 
solved in favor of the plaintiff; (2) all 
facts in support of the plaintiff that 
the evidence tended to prove must be 
assumed; and (3) the plaintiff must be 
given the benefit of all 'reasonable in- 
ferences. ... A grant of judgment as a 
matter of law is proper only if the evi- 
dence viewed according to these 
standards would not permit reason- 
able jurors to differ as to the 
conclusions that could be drawn.’” 

Prisoners have an Eighth amend- 
ment right not to be assaulted by other 
prisoners. To prove an Eighth amend- 
ment violation a prisoner plaintiff 
must prove he is imprisoned under 
conditions posing a substantial risk 
of serious harm and prison officials 



In June 1997, the INS estimated 
that there were 78,200 foreign-bom 
prisoners in state prisons (about 
6 6 percent of state prisoners) and 
24,470 in federal prisons (about 23 
percent of federal prisoners). Cali- 
fornia, Texas, New York, Florida, 
and Arizona together imprison 
more than 80 percent of 
foreign-bom prisoners in the U. S. 
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knew the risk existed, but disregarded 
it. 

“Rape or sexual assault at the 
hands of other prisoners is, of course, 
‘sufficiently serious’ to amount to a 
deprivation of constitutional dimen- 
sion....’ The evidence clearly showed 
that Spruce was incarcerated under con- 
ditions that posed a substantial risk that 
he would be sexually assaulted.” 

The district court had held there 
was insufficient evidence that Sargent 
and Norris were aware of the risk of 
sexual assault faced by Spruce. The 
appeals court disagreed, noting that 
knowledge of risk can be proven by 
circumstantial evidence. “Therefore, 
if a plaintiff presents evidence of 
'very obvious and blatant circum- 
stances’ indicating that the defendant 
knew the risk existed, the jury may 
properly infer that the official must 
have known.” 

Spruce introduced as evidence 
numerous documents with Sargent’s 
signature showing he was well aware 
of the risk of sexual assault faced by 
Spruce. One document that the ap- 
peals court found especially damning 
was a request by Spruce to be moved 
to a different cell because his cellmate 
was forcing him to perform oral sex. 
Sargent signed the letter and denied 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary on 
radio station KPFA, 94. 1 FM in San 
Francisco, CA. Titled This Week 
Behind Bars the show airs every 
Thursday or Friday between 5 and 
6 PM as part Of the Flashpoints 
program. 

If your local radio stations 
aren’t carrying airy prison news or 
commentary ask them to carry 
Flashpoints. The show is available 
nation wide over a satellite feed. 
Straight out of the gulag; Radio 
stations interested in carrying the 
show should contact Flashpoints 
producer and host Dennis 
Bernstein at: (510)848-6767. 


the request for a cell move “. . . we find 
that there was sufficient evidence from 
which a jury could conclude that war- 
den Sargent knew Spmce was subject 
to an excessive risk of harm from 
sexual attack ” 

At trial Sargent had testified that 
it was the prisoner’s responsibility to 
protect themselves from sexual as- 
sault. “These statements amount to 
direct evidence of warden Sargent’s 
knowledge of the risk of sexual as- 
sault in the unit. Spruce presented 
ample evidence upon which a jury 
could concludelhat Sargent was de- 
liberately indifferent to an excessive 
risk to his safety. We therefore reverse 
the grant of judgment as a matter of 
law with respect to Sargent, and re- 
mand for trial.” 

The court affirmed the grant of 
judgement as a matter of law in favor 
of Norris, holding there was insuffi- 
cient evidence to show he had 
subjective knowledge of the risk that 
Spruce would be raped. The jury ver- 
dict in favor of Tate was affirmed. See: 
Spruce v. Sargent. 149 F.3d 783 (8th 
Cir. 1998). ■ 
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Work-Release Prisoners Eligible to Vote 
on Union Representation 


A panel of the National Labor 

/^Relations Board (NLRB), upon 
reconsideration of its original determina- 
tion, has held that four work-release 
employees share a sufficient “community 
of interest” with the regular “free-world” 
unit employees, so they are eligible to 
vote in union representation elections. 

This matter arose in May 1991, when 
the United Steelworkers of America, 
AFL-CIO-CLC (Union) filed apetition seek- 
ing a representation election for a unit 
composed of all production and mainte- 
nance employees at the Speedrack 
Products Group (Speedrack), Hamilton, Ala- 
bama manufacturing facility. At the time, 
four of the unit employees were on 
work-release from the Alabama Department 
of Corrections. 

An election was held on July 2 1 , 1 99 1 , 
but the Union challenged eight ballots, in- 
cluding the four ballots cast by the 
work-release prisoners. Without the chal- 
lenged ballots, the tally was 56 for and 5 1 
against the Union. On October 31, 1991, a 
NLRB hearing officer issued a report find- 
ing that rejected the Union’s ballot 
challenges. The hearing officer found the 
work-release employees were eligible to 
vote in the election, but the Union filed 
exceptions to these conclusions. 

On December 29, 1995, the NLRB re- 
versed the hearing officer regarding the 
work-release employees by holding that 
these employees did not share the required 
“community of interest” with the regular 
“free-world” unit employees; thus, declar- 
ing them ineligible to vote on union 
representation 320 NLRB 627 ( 1 995). After 
counting the other four ballots, the vote 
was now 56 to 55 in favor of the Union, and 
the NLRB certified the Union as the exclu- 
sive bargaining representative of the unit 
employees. 

Speedrack, however, refused to rec- 
ognize or bargain with the Union because 
the work-release employees votes were 
not counted. The NLRB subsequently is- 
sued an order holding that Speedrack 
committed unfair labor practices, 321 
NLRB 143 (1996), and the parties ap- 
pealed. 

On appeal, the court recognized that 
an employee is eligible to vote in a repre- 
sentation election if he or she shares “a 


community of interest” with other unit em- 
ployees. Speedrack Products Group, Ltd. 
V.N.L.R.B. , 1 14 F.3d 1276 (DC. Cir. 1997). 
Although the court acknowledged the 
NLRB’s “broad discretion in making unit 
determinations,” it noted that “the Board 
cannot ignore its own relevant precedent,” 
unless it explains why. 

The test for determining whether 
work-release employees share a community 
of interest with their fellow, “free-world” 
employees depends upon their status while 
in the employment relationship, not what 
ultimate control is exerted by prison authori- 
ties. Winsett-Simmonds, 164 NLRB 611 
(1967). The court concluded that the NLRB’s 
determination ignored this longstanding 
precedent without valid explanation, and 
was, therefore, unreasonable. 


T he court of appeals for the 
Seventh circuit reversed a 
jury verdict in favor of jail guards because 
their lawyer argued the 
detainee-plaintiffs attorney did not be- 
lieve his client. The court also held that a 
jury instruction on subjective good faith 
was not supported by the evidence in 
this brutality suit where the defendants 
flatly denied attacking the plaintiff. 

Allen Spicer, a detainee in the Cook 
County (Chicago) Jail in Illinois, filed suit 
claiming jail guards kicked him in the head 
while he lay handcuffed on the floor. The 
incident arose in the context of Spicer and 
other prisoners refusing to be go to the 
jail’s segregation unit Spicer suffered a frac- 
tured cheek bone in the attack. The case 
went to trial and the defendants claimed 
they did not injure Spicer nor see who did. 
In his closing argument, Spicer’s lawyer 
told the jury that not everything about what 
happened on the day of the attack would 
ever be known. 

Counsel for the jail guards seized upon 
that comment to tell the jury, repeatedly, 
that Spicer ’s own attorney did not believe 
his client. Spicer’s lawyer vigorously ob- 
jected and was overruled by the district 
court. The jury ruled in favor erf the defen- 
dants 

The appeals court held this was re- 
versible error. Improper comments during 
closing argument will rarely rise to the level 


In its original decision, the NLRB panel 
majority attempted to re-write NLRB policy 
by applying ad hoc reasoning that was 
clearly contrary to established precedent, 
on remand, the panel solicited statements 
of position from the parties, but yielded to 
the appellate court’s thoughtful analysis. 
On reflection, the panel recognized that the 
hearing officer had correctly applied the test 
enunciated in Winsett-Simmonds to the 
facts, and it adopted the hearing officer’s 
original findings and recommendations. As 
a result, the prior certification of the Union 
was vacated, and the Board directed that 
the ballots of the four work-release employ- 
ees be opened and counted. See: 
Speedrack Products Group Limited and 
United Steelworkers of America, A FL-CIO, 


of reversible error. However, “Just as coun- 
sel may not express his beliefs regarding 
the honesty of the opposing party’s wit- 
nesses... he may not express his beliefs 
regarding opposing counsel’s opinions of 
honesty. These opinions have no place in a 
court of law, and defense counsel’s con- 
duct was grossly inappropriate. Plaintiff’s 
counsel was correct in objecting to the ill 
chosen words, and the district court erred 
in overruling his objection.” Because the 
case hinged on credibility, Spicer claimed 
the defendants beat him and the defendants 
denied having done so; “The improper com- 
ments were an egregious attack into the 
heart of the plaintiff’s case.” 

The court held it was also error to in- 
struct the jury that the defendants were 
entitled to a verdict in their favor if they 
applied force in a reasonable manner. Be- 
cause the defendants denied hitting Spicer 
the instruction was not supported by the 
evidence. “Unless there is some testimony 
that something other than a kick or a blow 
as described by the plaintiff caused the in- 
jury complained of, this instruction makes 
little sense. While it is true that officers are 
not liable for injuries that result from their 
lawful application of force, the only force 
any officer admitted here was the applica- 
tion of handcuffs. The instruction was 
therefore erroneously given ” The case was 
remanded for a new trial. See: Spicer v. 
Rossetti, 1 50 F. 3d 642 (7th Cir. 1998). ■ 


325 NLRB 109(1998). ■ 

Jail Brutality Verdict Reversed Due to Improper 
Argument & Jury Instruction 
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Costa Rica: On December 3, 1998, 
500 prisoners at La Reforma prison in 
San Jose rioted to protest the shooting 
death of one prisoner and wounding of 
six others who had attempted to escape 
The escapees had dug a tunnel outside 
the prison. Waiting guards gunned them 
down as they emerged from the tunnel 
and tried to run. No figures were given 
on the number of dead or injured in the 
riot, which was quickly suppressed by 
riot police using tear gas and clubs. 

FL: In the last six months of 1998 
the Border Patrol in Miami began Opera- 
tion Child Care, targetting immigrants 
convicted of sex offenses for deporta- 
tion. Under a 1996 law, non citizens 
convicted of any felony can be de- 
ported. In 1998 the Border Patrol 
deported 200 immigrant sex offenders 
and plans to deport at least 500 in 1999. 
South Florida is, so far, the only location 
the Border Patrol has launched this type 
of operation. The Patrol is relying on 
Florida’s Internet listing of sex offend- 
ers to target those who are also 
immigrants. 

FL: On November 19, 1998, the state 
announced it was exchanging 30 prison- 
ers convicted of state crimes, mainly 
murder, who came to the U S. from Cuba 
in the 1980 Mariel boatlift. The Cubans 
are going to the federal prison system 
and Florida will receive 30 minimum se- 
curity U.S. citizen prisoners who are 
serving relatively short federal sentences 
for drug and financial crimes. Florida 
claims the federal government has a duty 
to reduce the burden of illegal immigra- 
tion on the states by deporting immigrant 
felons or taking them into its custody. 
Florida has argued, and lost, this posi- 
tion in court. 

GA: On September 19, 1998, Kenny 
Dukes, 40, won the state lottery jackpot 
of $31 million. Dukes took a lump sum 
payment of $ 1 0.65 million. Dukes was on 
parole for burglarizing his mother’s home 
in 1997. Parole officials said Dukes would 
have to maintain gainful employment and 
pay his $ 10 a month parole supervision 
fee until his parole ends in 200 1 . Dukes 
described himself as a simple and happy 
man. 

Mexico: On December 25, 1998, four 
prisoners at the Reclusorio Sur prison in 


News in Brief 

Mexico City attempted to escape by 
starting a riot. When that failed, they 
took 1 1 prisoners, four visitors and four 
medical workers hostage in the prison 
infirmary. The siege ended peacefully 20 
hours later when the hostages were re- 
leased. The hostage takers were armed 
with three pistols, a rifle and a grenade. 
Prison officials were investigating the 
source of the weapons. 

NC: On November 18, 1998, Leroy 
Howard was arrested by Creedmore po- 
lice for stealing a $500 space heater. After 
fleeing the scene of the alleged theft, 
Howard was eventually captured and ar- 
rested by: the Creedmore chief of police, 
3 police officers, two wildlife officers with 
a tracking dog and 80 members of the 
North Carolina Prison Emergency Re- 
sponse Team with two more dogs, 
backed up by a state police helicopter. 
No explanation was given as to why 80 
prison guards were tracking petty 
thieves. 

NY: A Westchester county task 
force reported on December 2, 1998, that 
the claims system for jail guards is “out 
of control.” Guards who claim injury are 
placed on paid leave while the claim is 
investigated. Richard Girgenti, the task 
force chairman, said that on any given 
day 15% of jail guards are on injury 
leave. Since 1993, 3 5% of the jail’s 750 
guards have filed injury claims, costing 
taxpayers $15 million. One “injured” 
guard missed 83 days of his regularly 
scheduled shifts at the jail, but made 
$87,000 working other shifts. 

NY: On December 1, 1998, Levi 
Watts (27), a guard at the women’s 
prison in Bedford Hills, was shot to 
death during a robbery. Watts was killed 
in a brothel in Queens. Detectives 
speculate he was killed while trying to 
escape. 

NY: On December 8, 1998, Erie 
County jail guard Juan Roman pleaded 
guilty to second degree murder and first 
degree assault charges stemming from 
shooting his wife to death at their 
children’s elementary school Roman 
also shot a school aide. Roman had a 
restraining order against him at the time 
of the killing and stole a .357 revolver 
from the jail to carry out the killing. 


OH: On December 28, 1998, Lt. Ri- 
chard Forrest was charged in state court 
with first degree misdemeanor assault. 
Police claim Forrest struck prisoner Allen 
Jefferson’s head against a wall Captain 
Dana Rolfe was criminally charged with 
dereliction of duty for failing to stop the 
October 25, 1998, assault; failing to get 
medical attention for Jefferson and fail- 
ing to complete use of force reports. The 
attack occured at the Southeastern Cor- 
rectional Institution in Lancaster. State 
police investigated the attack after re- 
ceiving a complaint from the family 
member of a prisoner. Jefferson was at- 
tacked while handcuffed for allegedly 
refusing to report to work. Forrest was 
put on paid leave while awaiting trial. 
Rolfe resigned and guards John 
Newsome and James Eving lost a day’s 
pay for their role in the attack. 

OH. On October 22, 1998, the Ohio 
court of claims held that the state had to 
pay the Sherman R. Smoot Co. $749,042 
for breach of contract for work performed 
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in 1994 on the Belmont Correctional In- 
stitution Smoot, a masonry contractor, 
successfully argued it was entitled to 
compensation for costs associated with 
delays by other contractors, miscella- 
neous charges and $64,000 the state 
withheld for late completion of the work. 

PA: On October 21, 1998, a grandjuty 
refused to indict two unnamed parole of- 
ficers who shot parolee Kenneth Griffin 
1 1 times as he hid under a basement mat- 
tress. Griffin was unarmed 

TX: On October 30, 1998, Michael 
Jones, 29, hanged himself in the Brazoria 
county jail in Angleton, 30 minutes be- 
fore he was due to be released. Jones was 
serving a brief sentence for public intoxi- 
cation. Jail officials claim Jones began to 
behave erratically when asked to sign his 
release papers. 

UT: On December 2, 1998, Davis 
county jail guard, Michael Carnahan was 
fired for allegedly soliciting oral sex from 
three women prisoners 

UT: On October 27, 1998, the U S. Air 
Force announced it was going to court 
martial former Utah Department of Cor- 
rections (DOC) deputy director Nicholas 


INMATE CLASSIFIED AD 


Morgan. According to military prosecu- 
tors, Morgan falsified travel related 
documents and expense accounts while on 
duty with the Utah Air Force Reserve. The 
Air Force investigation came after the 
Utah Attorney General’s office investi- 
gated Morgan for falsifying his travel 
expenses while be was deputy director of 
the prison system. Morgan was fired by 
the DOC as a result of that investigation. 

VA: In December, 1 998, Virginia joined 
nine other states in posting the names and 
addresses of 4,63 1 “violent sex offenders” 
on the Internet. The site, www.vsp- 
state.va.us, gives the offender’s name, 
photo, age, home address and criminal his- 
tory. The site is also organized by town, 
county and zip code. 

WI: On December 4, 1998, Oshkosh 
Correctional Institution prisoner Paul 
Malmstrom (39) was charged in 
Winnebago county circuit court with two 


counts of theft by fraud. Prosecutors 
claim Malmstrom defrauded another pris- 
oner by telling him he could obtain an 
earlier release from prison. Malmstrom 
told the other prisoner that his parents 
had posted two $5,000 surety bonds with 
local courts to ensure the prisoner’s re- 
lease. The prisoner duly sent $10,000 to 
Malmstrom ’s parents and later discov- 
ered there was no bond and no order for 
early release. The money was recovered 
from a bank account held by Malmstrom ’s 
parents. 

WV: In November, 1998, Frank 
Bertrand and Timothy Nottingham es- 
caped from the Pruntytoen Correctional 
Center and went to a convenience store 
to buy beer. Unable to produce identifi- 
cation to show they were of legal drinking 
age the men dejectedly returned to jail 
Jail officials did not learn of the escape 
until they returned. ■ 


Retaliatory Beating of Prisoner Is Triable Fact Issue 


A federal district court in New 
York has held that a prisoner 
who alleged he was beaten 
by guards in retaliation for filing griev- 
ances against the guards presented a 
disputed material fact issue precluding 
summary judgment for the guards. 

Ramel Mahotep, a New York state 
prisoner, filed suit under § 1 983 alleging 
several Attica prison guards beat him 
severely in retaliation for his filing griev- 
ances against some of the guards. 
Mahotep also challenged the due process 
of disciplinary hearings on infractions 
resulting from the incident. 

Mahotep alleged he was beaten 
about a week after he filed grievances 
against three of the four guards who beat 
him. Mahtoep claimed guards held him 
down and spread his legs, kicking him in 
the testicles. He also claimed they cov- 
ered his mouth and nose. The beatings 
allegedly resulted in hospitalization for 
fifty days due to a ruptured testicle, 
pinched ankle nerve, severe back pain, 
headaches and a severe asthma attack 
The guards claimed they used no more 
force than was necessary and the hospi- 
tal stay was for an asthma attack 
unrelated to the incident. The court held 
that Mahotep had stated an Eighth 
Amendment claim and the widely dispar- 
ate versions of the incident presented a 


material fact issue in dispute precluding 
summary judgment 

Mahotep claimed the beatings were 
in retaliation for his filing grievances 
against some of the guards alleging racial 
and religious harassment. The court held 
that, although none of the guards told 
Mahotep they were beating him because 
of the grievances, the brief, one week, time 
period between the filing of the grievances 
and the beating could be seen by a jury as 
circumstantial proof that the guards 
named in the grievances administered the 
beating in retaliation and to discourage 
pursuit of the grievances. One guard in- 
volved in the beating, but not grieved, was 
dismissed from this claim. 

Mahotep also alleged the defendants 
conspired, falsified documents, and lied 
during the disciplinary hearing and that 
the hearing officer was biased. The court 
held that, although this stated a claim 
because the punishment involved the 
loss of good time, the claim was barred 
pursuant to Edwards v. Balisok, 520 U S. 
641 (1997) [PLN, July 1997] because 
Mahotep's claims implied the invalidity 
of the disciplinary action and the disci- 
plinary action had not been previously 
invalidated via appeal or habeas corpus. 

The case was scheduled for trial. See: 
Mahotep v, DeLuca, 3 F.Supp.2d 385 
(N.D.N.Y. 1998). ■ 
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The Mental Torture of American Prisoners 

Cheaper Than Lab Rats, Part II 

by Hans Sherrer 


T he use of prisoners in medical 
experiments didn’t begin or end 
with the radiation experiments conducted 
on them from the 1940’s to the 1970’s. 
[See: Part I - Can Prisoner 's Glow in the 
Dark?, PLN, March 1 999 J . As thinly dis- 
guised psychological laboratories, 
supermax prisons and other forms of iso- 
lating prisoners from the outside world 
continue the tradition of using prison- 
ers as “lab rats.” 

Psychological experimentation on 
prisoners raises serious cultural, legal, 
political, and ethical questions for the 
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same reasons that human radiation and 
biochemical experiments on them did. 
Also, just as the radiation experiments 
conducted on prisoners was for the pur- 
pose of understanding the effects of 
radiation on military personnel and the 
general population, psychological experi- 
ments conducted on prisoners have a 
larger purpose than finding more effective 
ways to torment them. One of those pur- 
poses is to determine how political 
authorities can affect, manipulate, and/or 
control the behavior and responses of 
people in the general population under 
various conditions. 

One of the fathers of today’s mental 
experimentation on prisoners isM.I.T. psy- 
chology professor Dr. Edgar Schein. He 
became one of the western world’s fore- 
most authorities on psychological 
coercion by studying the methods used 
by the Communist Chinese and North 
Koreans on American prisoners during the 
Korean War. 1 

At a 1962M.I.T. seminar attended by 
psychologists and prison wardens from 
around the country, Dr. Schein explained 
how physical, psychological, and chemi- 
cal techniques of coercion inflicted on 
American prisoners of war, could be used 
on prisoners of law in American prisons. 2 
Dr. Schein told his audience that they 
shouldn’t be squeamish about using mind 
control techniques on American prison- 
ers perfected by the Russians and 
Communist Chinese because: 

"These same techniques in the ser- 
vice of different goals may be quite 


acceptable to us. ... I would like to have 
you think of brainwashing not in terms of 
politics, ethics, and morals, but in terms 
of the deliberate changing of human be- 
havior and attitudes by a group of men 
who have relatively complete control 
over the environment in which the cap- 
tive population lives.” 3 

The centerpiece of Dr. Schein’s tech- 
niques of coercive manipulation is the 
psychological isolation of prisoners by 
the fraying or outright destruction of so- 
cial bonds and their emotional support 
structure. This includes relationships 
between prisoners on the inside, as well 
as their family and friends on the outside. 
The reason he keyed on this as a power- 
ful coercive mechanism, is that to varying 
degrees we all perceive our existence as 
human beings from what is reflected back 
to us by those living beings we come into 
contact with. Psychologist Nathaniel 
Branden named this phenomenon the 
Muttnik Principle. 4 In the 1960’s he real- 
ized from his response to his dog Muttnik, 
that all living beings contribute to our 
mental health who make us feel real by 
accurately reflecting our treatment of them 
back to us. 

Dr. Schein learned from studying the 
successful techniques of totalitarian re- 
gimes. that isolation and other forms of 
sensory deprivation, psychological dis- 
orientation, and pervasive surveillance 
have a significantly negative effect on the 
human psyche. By reducing the sensory 
feedback that Dr. Branden identified as 
vital to someone’s well-being, they can 
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Torture (contintued) 

be used as a weapon to induce cracks in 
that person’s mental defense system. Dr. 
Schein believed this predictable human 
response to sensory deprivation could 
be utilized for purposes of affecting the 
behavior of men and women in American 
prisons. He thought these mental cracks 
could be filled with ideas of the 
government’s choosing. 

Some of Dr. Schein’s colleagues went 
beyond him by identifying the use of 
powerful psychoactive drugs as a practi- 
cal way to biochemically isolate prisoners 
from their normal influences, without the 
expense of physically isolating them. 5 

Beginning in the late 1960s, Dr. 
Schein’s ideas on human experimentation 
were put into action and overseen by fed- 
eral prison psychiatrist Dr. Martin Groder. 
He was instrumental in the transfer of 
“agitators, suspected militants, writ-writ- 
ers, and other troublemakers” to remote 
prisons in an effort to sever family ties by 
making visits difficult. 6 After being 
moved, these prisoners were put in isola- 
tion and deprived of mail and other 
sensory stimulations. Every effort was 
made to weaken their internal defenses 
and heighten their susceptibility to influ- 
ences controlled by prison authorities. If 
an prisoner responded by abandoning Ins 
attitude of individuality, he was granted 
privileges. If not, his psychological tor- 
ture continued indefinitely. 

University of Michigan psychologist 
Dr. James V. McConnell was an enthusi- 
astic supporter of Dr. Groder ’s work. In 
an April 1970. Psychology Today article 
entitled: Criminals Can Be Brainwashed 
- Now, Dr. McConnell favorably com- 
pared the human psyche to that of rats 
and flatworms. 7 He even thought people 
could be manipulated with behavioral 
techniques he perfected while training 
flatworms to navigate a maze. 

Harvard psychologist B. F. Skinner 
tried to resolve the ethical concerns that 
arose from the scientific treatment of the 
human mind like a pliable blob of Play- 
Doh in his 197 1 book - Beyond Freedom 
and Dignity. However, he chose to do so 
in a book with a title that neatly sums up 
the twisted Orwellian attitude of every- 
one involved in experimenting on 
prisoners and other human beings. 

Make no mistake about it, the mil- 
lions of prisoners who have been subject 
in various ways to sensory deprivation 
and isolation techniques are viewed by 
the scientific and correctional community 
as human guinea pigs. They are ‘Tab rats” 
who only differ in the type of experiments 


they are subjected to, from the inmates 
poked, prodded, and zapped during the 
radiation and hormone experiments that 
occurred from the 1 940’s until the 1 970’s. 

Dr. James V. Bennett, who was then 
the director of the U. S. Bureau of Pris- 
ons, made this crystal clear at the same 
1962 conference where Dr. Schein made 
his presentation. He made the observa- 
tion that the federal prison system 
presented “a tremendous opportunity to 
carry on some of the experimenting to 
which the various panelists have al- 
luded.” 8 He wasn’t idly talking. In July 
1 972, prisoners at Marion Federal Peni- 
tentiary smuggled out details to U. N. 
emissaries of psychological experiments 
that were being conducted on them. 9 

The use of psychological torture 
techniques in prisons was already wide- 
spread enough in the early 1970’s, that 
Jessica Mitford wrote about them in a re- 
markable August 1973, Harper’ s 
magazine article entitled: The Torture 
Cure: In Some American Prisons, It Is 
Already 1984. Among other things, the 
revelations in that article are credited with 
contributing to the end of the radiation 
and hormone experiments on prisoners 
in Oregon. 10 However, Ms. Mitford’smain 
thrust was exposing the use of prisoners 
as “lab rats” testing the effectiveness of 
sophisticated forms of mental coercion 
and powerful psychoactive drugs. In her 
article she wrote about the results of a 
laboratory experiment designed to test the 
effects of isolation on the human mind: 

The exciting potential of sen- 
sory deprivation as a behavior 
modifier was revealed through an 
experiment in which students were 
paid $20 a day to live in tiny, solitary 
cubicles with nothing to do. The 
experiment was supposed to last at 
least six weeks, but none of the stu- 
dents could take it for more than a 
few days: Many experienced vivid 
hallucinations - one student in par- 
ticular insisted that a tiny spaceship 
had got into the chamber and was 
buzzing around shooting pellets at 
him. While they were in this condi- 
tion, the experimenter fed the 
students propaganda messages. No 
matter how poorly it was presented 
or how illogical it sounded, the pro- 
paganda had a marked effect on the 
students’ attitudes - an effect that 
lasted for at least a year after they 
came out of the deprivation cham- 
bers. 11 

Ms. Mitford expanded on her 
Harper’s article in Kind and Usual Pun- 
ishment: the Prison Business (1973). In 
the chapter detailing psychological ex- 
periments on prisoners, she quotes a 
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1970 prophecy Dr. Bennett made about 
prisons in the year 2000 AD : 

In my judgment the prison sys- 
tem will increasingly be valued, and 
used, as a laboratory and workshop 
of social change. 12 
Supermax prisons and other experi- 
mental forms of mind control exercised 
on prisoners, are a part of today’s reality 
that Dr. Bennett envisioned almost thirty 
years ago. 

Remarkably, authorities in the federal 
government recently let the cat out of the 
bag they are aware of their potential li- 
ability for conducting psychological 
experiments on prisoners. This was re- 
vealed in The Prison Litigation Reform 
Act (PLRA) enacted in 1996. Its provi- 
sions contribute to the legal 
disenfranchisement of prisoners by effec- 
tively limiting their ability to redress 
wrongs and grievances through the fed- 
eral court system. One of its provisions 
specifically prevents prisoners from suc- 
cessfully suing prison officials for 
“mental or emotional harm unless they 
can also prove physical injury.” 13 Al- 
most diabolical in its design, this provision 
of the PLRA effectively prohibits lawsuits 
stemming from the psychological torture 
rampant in America’s prisons. 

It is significant that isolation experi- 
ments involving prisoners at Dachau were 
among the vivisection experiments con- 
ducted by Nazi doctors. 14 Needless to 
say, the work of these discredited Nazi 
doctors is being continued daily in the 
laboratories of physical and mental tor- 
ture masquerading as American prisons. 

Non-consenting prisoners are experi- 
mented on in many dehumanizing ways. 
Yet their systematic mistreatment is 
openly condoned by political, judicial, 
and bureaucratic authorities in the United 
States who view them in the same way 
the Nazis viewed the inmates at Dachau 
and Auschwitz. They don't believe they 
are really people. 

Endnotes for: The Mental Torture of 
American Prisoners - Cheaper Than Lab 
Rats, Part II. 

[1] "Coercive Persuasion: a Socio-psychologi- 
cal Analysis of the “Brainwashing” of American 
Civilian Prisoners by the Chinese Communists,” 
Edgar H. Schein with Inge Schneier and Curtis 
H. Barker, W. W. Norton, New York, 1961. 

[2] “The Torture Cure: In some American pris- 
ons, it is already 1984,” Jessica Mitford. 
Harper's, August, 1973, pp. 16-30, 18. 

[3] ibid., p. 18 (emphasis added). 

[4] “The Psychology of Self-Esteem: a new 
concept of man’s psychological nature,” 
Nathaniel Branden, Ph.D., Nash Publishing, Los 
Angeles, 1969, pp. 184-188. Dr. Branden also 


refers to this principle as psychological visibil- 
ity. 

[5] “The Torture Cure,” p. 18 

[6] “Kind and Usual Punishment: the Prison 
Business,” Jessica Mitford, Alfred A Knopf, N. 
Y. 1973, pp. 123-125 

[7] “Criminals Can Be Brainwashed - Now,” Dr. 
James V. McConnell, Psychology Today, April. 
1970, pp. 14-16. 

[8] “The Torture Cure,” p. 18 

[9] ibid., p. 18. 

[10] “Psychologist pays price to stop experi- 
ments,” Karen Dorn Steele, The 
Spokesman-Review, Spokane, WA. June 19, 
1994, p. A8. 

[11] “The Torture Cure,” p. 25. (emphasis 
added). 

[12] “Kind and Usual Punishment,” p. 130, quot- 
ing Bennett's book, / Chose Prison (1970). 

[13] “Criminal Injustice: Confronting the Prison 
Crisis,” Ed. Elihu Rosenblatt, South End Press, 
Boston, 1996, p. 83. 

[14] ibid., p. 325. Vivisection is the scientific 
ritual of experimenting on animals in ways that 


A federal court in Puerto Rico has 
held that the lack of medical 
care in the Puerto Rican prison system is 
unconstitutional. 

This is a class action under 42 U.S.C. 
§ 1983 brought by Puerto Rican prison- 
ers seeking to have unconstitutional 
conditions in the Puerto Rican prison 
system changed. It has been in litigation 
for eighteen years and the court has is- 
sued injunctions and orders instructing 
the prison officials to improve the medi- 
cal care in the prison. Despite the many 
orders and an eight-year-old court-ap- 
proved medical and mental health plan, 
medical treatment for Puerto Rican pris- 
oners has not improved sufficiently to 
meet constitutional muster. 

The court’s opinion starts with the 
opinion of its monitor that “there is virtu- 
ally no likelihood that the defendants will 
ever achieve compliance with the court’s 
orders in the areas of medical and mental 
health care or will ever provide services 
in these areas that comport with even the 
most basic constitutional requirements.” 
The opinion then goes on to list in ex- 
haustive detail the many failings of the 
prison system regarding medical care and 
the findings of its many expert witnesses 
that the prison system’s medical care is 
unconstitutionally inadequate. 


are known to be painful to them. When human 
beings are involved, an important part of this 
ritual is redefining them as a form of non-hu- 
man animal so they can be mistreated with a 
clear conscience. For example, the Nazis re- 
ferred to Jews as lice and rats, because ruthlessly 
rooting out and exterminating disease carrying 
vermin is considered to benefit society as a 
whole. (See: “Dominating Knowledge,” ed. 
Frederique Apffel Marglin and Stephen A. 
Marglin, Clarendon Press, Oxford, 1990, pp. 
163-169.) Similarly, the criminal justice pro- 
cess in the U. S. is a ritualistic procedure that 
among other things, serves the function of re- 
defining someone convicted of a crime as 
something less than a whole human being. Once 
officially dehumanized and accorded the legal 
status approaching that of a 19th century plan- 
tation slave, men and women labeled as criminals 
are “legally” permitted to be treated with con- 
scienceless disregard. 

[Editor s Note: See the related ar- 
ticle on Page 10 of this issue. / ^ 


For instance, the prison system has 
not complied with the approved plans. 
This includes a failure to treat 
HIV-positive prisoners so severe it 
“places HIV-positive prisoners’ lives in 
peril,” inadequate staffing of inad- 
equately equipped medical facilities, a 
total failure to provide medical diets 
which places diabetic and other chroni- 
cally ill prisoners’ lives in danger, 
inadequate screening at intake, practi- 
cally no diagnosis and treatment for 
mentally ill prisoners, and unavailability 
of security personnel to escort prison- 
ers to medical appointments inside and 
outside the prisons. 

The defendants pleaded inadequate 
funding. The court rejected the defense, 
noting that the deficiencies “are the re- 
sult of systematic infirmities in the 
correctional health care scheme, which 
can be characterized as ... a relentless 
and impenetrable miasma of bureau- 
cracy.” The court found egregious, 
systemic deliberate indifference to the 
basic human and health needs of the 
prisoners and issued an injunction ba- 
sically ordering Puerto Rico to spend the 
money necessary to correct the prob- 
lems. See: Morales Feliciano v. Rossello 
Gonzalez, 13 F.Supp.2d 151 (D. Puerto 
Rico 1998). ■ 
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From the Editor 

by Paul Wright 


I n January the Washington prison 
system implemented new mail cen- 
sorship rules. This is in line with the 
national trend by prisons and jails who 
seek to cut off the flow of information to 
prisoners and also keep outsiders as ig- 
norant as possible of what is happening 
behind prison walls. 

Among the changes is a ban on pris- 
oner-to-prisoner correspondence. This 
means prisoners cannot write to Dan or 
myself directly, and vice versa, as was 
done in the past. Letters sent to Dan or 
myself with a prison return address on 
the envelope or which are sent to PLN 
for forwarding to us with a prison num- 
ber or facility name in the address or 
which are not written in the third person 
(i.e., if they say the author is a prisoner) 


will most likely be censored by our cap- 
tors. Communications intended for the 
editors should be sent to PLN and should 
be separate from that pertaining to book 
orders, subscriptions, etc. 

PLN will, of course, continue publish- 
ing as before. The only difference is that a 
lot of the prisoner mail that Dan and I used 
to respond to will now most likely go un- 
answered until the ban on prisoner-to- 
prisoner mail is changed or PLN has the 
financial resources to hire another staff 
person to handle this type of mail. 

Over the years PLN lias had little luck 
getting grants to support our work. If any 
of our readers have experience in grant 
writing and would like to assist us in this 
area as volunteers please contact Dan or 
myself. PLN needs to fund a second staff 


position and absent a grant it is unlikely 
we will be able to do so for the foresee- 
able future. 

I would like to thank those readers 
that have alerted us to jury verdicts and 
settlements in favor of prisoner plaintiffs. 
Many of these cases are never reported 
by other sources. If you or someone you 
know settles a case or wins at trial, let us 
know about it so we can inform our read- 
ers of these important victories. This is 
especially true for lawyers who litigate 
against prisons and jails on a regular ba- 
sis. 

As always, we ask that our subscrib- 
ers let others know about PLN and 
encourage them to subscribe. Increasing 
PLN' s subscriber base is crucial for 
PLN' s longterm survival. | 


PLN Sues MI DOC Over TCOA Censorship 


O n February 8, 1999, PLN sued 
the Michigan Department of 
Corrections in U.S. District Court in Ann 
Arbor, Michigan. In April, 1998, prison 
officials at the Huron Valley Men’s Facil- 
ity censored a copy of PLN' s critically 
acclaimed book The Celling of America: 
An Inside Look at the U. S. Prison Indus- 
try, (TCOA) sent by PLN to prisoner 
Larry Lynch. PLN was not notified of the 
censorship by prison officials. 

Lynch appealed the censorship 
which was upheld at each level of the 
censorship review process. Prison offi- 
cials claimed that TCOA "advocates 
violence, riots.” Lynch informed PLN of 
the censorship and PLN appealed, to no 
avail . Dan Bolden, deputy director of the 
MI DOC, upheld the censorship of 
TCOA, claiming it did not contribute to- 
wards the MI DOC's ability to maintain 
good order and security in its prisons. In 
August, 1998, TCOA was added to the 
MI DOC’s list of banned publications. 

The class action lawsuit includes 
two sets of plaintiffs. PLN and TCOA 
publisher Common Courage Press assert 
that their First amendment right to free 
speech is being violated by the MI DOC’s 
ban of TCOA. Representing all vendors, 
publishers and others who send items to 
Michigan prisoners, PLN and Common 
Courage claim that the lack of notice, and 


an opportunity to appeal, for the senders 
of items that are censored violates the 
senders’ right to due process. 

Michigan prisoners Larry Lynch and 
Calvin Holmes are class representatives 
for all Michigan prisoners who have or 
may wish to purchase and read TCOA. 
They claim that the ban on TCOA vio- 
lates their First amendment right to free 
speech. 

The plaintiffs seek a declaratory' 
judgment that the ban on TCOA and the 
lack of notice of the censorship to the 
sender violates their First and Fourteenth 
amendment rights. The plaintiffs also seek 
an injunction allowing delivery of TCOA 
to Michigan prisoners and notice to send- 
ers in the event materials are censored. 
The parties are also seeking attorney fees 
and costs as well as compensatory and 
punitive damages for PLN and Common 
Courage. 

The plaintiffs filed a motion for a Pre- 
liminary Injunction to enjoin the ban on 
TCOA until the case is resolved. The 
plaintiffs note that TCOA is an anthol- 
ogy and virtually all the articles in TCOA 
have appeared in prior issues of PLN, 
none of which were censored by the MI 
DOC or which have caused any distur- 
bances. The plaintiffs note that numerous 
book reviewers have praised TCOA and 
none have discovered the advocacy of 


riots and violence which the MI DOC 
claims lurks in the pages of TCOA. 

Dan Manville, co-author of the Pris- 
oners Self Help Litigation. Manual, is 
counsel for the plaintiffs in this action. PLN 
will report on the case as It progresses. 
We encourage our readers to get a copy 
of TCOA if you haven’t done so already. 
Likewise, encourage your friends to buy 
the book that has been banned in Michi- 
gan! See: Prison Legal News v. Ransom, 
US DC ED MI, Case Number CV-99- 
70523AC. ■ 


PLN On the Air 

TI]' very' week PLN editor 

X_/Paui Wright delivers prison 
new s and commentary on radio sta- 
tion KPFA, 94. 1 FM in San Frandsco. 
CA. Titled This Week Behind Bars 
the show airs every Thursday or Fri- 
day between 5 and 6 PM as part of 
the Flashpoints program. 

If your local radio stations aren’t 
carrying any prison news or com- 
mentary ask them to carry 
Flashpoints. The show is available 
nation wide over a satellite feed. 
Straight out of the gulag. Radio sta- 
tions interested in carrying the show 
should contact Flashpoints pro- 
ducer and host Dennis Bernstein at: 
(510)848-6767. 


April 1999 


4 


Prison Legal News 





Former Jail Prisoner Awarded $8,000 for Abuse 
PLRA Attorney Fee Limit Inapplicable to Juveniles 


T he court of appeals for the 
Eighth Circuit held that there was 
sufficient evidence that the county’s 
policies regarding the housing of juve- 
nile detainees, resulted in overcrowding, 
which led to a juvenile being beaten, 
raped and otherwise tortured by other 
pretrial detainees. The court further held 
that because the juvenile was not a "pris- 
oner,” as defined by the Prison Litigation 
Reform Act (PLRA), when the lawsuit 
was filed, the PLRA provision limiting at- 
torney fee awards does not apply. 

In 1996, a fifteen year old was placed 
in a "short-term holding cell” at the Wash- 
ington County (Arkansas) Detention 
Center, while pending trial. At some point 
the juvenile began to fear for his safety, 
and a guard moved him to a different cell. 
An hour later, however, another guard 
returned the juvenile to the holding cell, 
telling the other detainees that the juve- 
nile was a "snitch,” and directing them 
to "handle it.” As a result, over the next 
four or five days the prisoner was beaten, 
raped, tortured, and relentlessly abused 
by his cellmates. 

After the prisoner was freed, he sued 
the county and several county officials, 
but all of the individual defendants were 
ultimately dismissed. The case eventu- 
ally proceeded to trial against the county 
and the sheriff in his official capacity. 
Although a jury found the county liable, 
no damages were aw arded to the victim. 


O n July 23, 1998, a federal court 
in Michigan imposed contempt 
sanctions against the Michigan Depart- 
ment of Corrections for its failure to 
comply with previous court orders. This 
is the latest installment in the decades 
long suit filed by women prisoners in 
Michigan seeking treatment equal to that 
given male prisoners. 

In the August. 1997. issue of PLN 
we reported Glover v. Johnson, 93 1 F. 
Supp. 1360 (ED MI 1996) where the court 
found the Michigan DOC in contempt for 
failing to provide six vocational programs 
at a women’s prison. The defendants 
failed to purge themselves of contempt 


The trial court granted the juvenile’s 
motion for a new trial on the issue of dam- 
ages, and a second jury was empanelled. 
Tire prisoner was then awarded $8,000 for 
his injuries, and the district court awarded 
him attorney fees and costs in the amount 
of$34, 824.92. 

On appeal the county argued that 
because no municipal individual was 
found liable, the evidence was insufficient 
to impose liability on the county. The 
court rejected this claim, noting that a 
municipal entity can be liable under sec- 
tion 1983 for its harmful policies or 
customs, even though no municipal offi- 
cial is found personally liable. 

Because the Supreme Court has yet 
to define the contours of a state’s due 
process obligations to pretrial detainees, 
the court analyzed the situation under the 
Eighth Amendment jurisprudence articu- 
lated in Farmer v. Brennan , 5 1 1 U. S. 825 
( 1994). Recognizing the conceptual diffi- 
culty of meshing the municipal liability 
standard of Monell v. Department ofSoc. 
Serv., 436 U.S. 658 (1978), with the sub- 
jective intent requirement of Farmer, the 
court nevertheless found "there was more 
than enough evidence to convince a rea- 
sonable juror of a constitutional 
violation.” 

The court based this finding on the 
sheriff’s admission at trial of the inherent 
“dangers of housing five juveniles to- 
gether in a 200-square-foot, short-term 


by complying with the court’s order and 
the court imposed a fine of $5,000 a day 
for each day they did not comply. See: 
Glover v. Johnson, 9 F. Supp. 2d 799 (ED 
MI 1998). 

Deborah Labelle, a PLN subscriber 
and class counsel for the prisoners in 
this case, was kind enough to send PLN 
a photocopy of the first check for 
$300,000 paid on August 26, 1998. by the 
MI DOC to the court clerk. The check 
covered the period of non compliance 
from June 8 through August 28. 1998. 
Leo Friedman, counsel for the defen- 
dants, told the court the penalty was 
being paid under protest. ■ 


holding cell for months at a time,” and his 
acknowledgement that “the juveniles 
probably should have been locked down 
in individual cells to ‘protect[] [them] from 
each other. 

The court also noted evidence that 
the county jail was “extremely over- 
crowded,” due to a policy of housing 
state prisoners as “trustees.” The county 
was being paid by the state to house 
these state prisoners, and it used them as 
a source of labor. This practice resulted 
in an estimated $400,000 in benefit to the 
county during the year of the incident. In 
fact, it was this rental scheme that forced 
the juveniles to be housed together in 
the one cell. 

In an attempt to limit the attorney fee 
award, the county argued that the PLRA. 
specifically 42 U.S.C. section 1997e, 
should apply. However, the court recog- 
nized that the “PLRA unambiguously 
applies to only those suits filed by pris- 
oners.” Since the juvenile in this case was 
not a “prisoner,” as defined by the stat- 
ute, when the lawsuit was filed, the court 
found “the provisions of the PLRA are 
inapplicable.” See: Doe by and through 
Doev. Washington County, 1 50 F. 3d 920 
(8th Cir. 1998). ■ 


The Irish People 


W ant to know what’s going 
on in Ireland? The Irish 
People reports the activities of 
groups and organizations that 
struggle together to end the British 
occupation of Northern Ireland. The 
Irish People also reports on Ameri- 
can politics and events which 
directly affect the situation in Ireland. 
This paper has excellent reporting on 
Irish Republican political prisoners, 
ex prisoners, their activities and the 
ongoing struggle for tire release of 
all political prisoners in Ireland and. 
This weekly tabloid is the best source 
of news on these issues. Subscrip- 
tions are only $30 for 52 Issues. 
Contact: The Irish People 363 Sev- 
enth Ave. New York. NY 10001 (212) 
736-0107 website: http://inac.org/ 
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Reviews 


Jailhouse Journalism: 
The Fourth Estate 
Behind Bars 

by James McGrath Morris. 

261 pp. McFarland & Co. 
Reviewed By Paul Wright 

L ittle has been written about the 
prison press. Jailhouse Jour- 
nalism is a first step in chronicling the 
history of prison publications. The book 
is organized largely in chronological or- 
der combined with biographical 
information about various prison edi- 
tors. In the book’s introduction Morris 
outlines the frequent hostility of prison 
officials to prison publications, the cen- 
sorship that occurs when prisoncrats 
are the de facto censors of what news 
is “appropriate” and the trials and tribu- 
lations of prisoner editors. 

In some respects Jailhouse Jour- 
nalism is a history of the American 
prison system. The first prison paper 
was started in 1 800 in a debtor’s prison. 
Forlorn Hope was published by New 
York lawyer William Keteltas. Keteltas 
was in prison for being unable to pay 
his debts, which was common at the 
time. Abolishing debtor’s prisons was 
the paper’s main goal. Subscriptions 
cost $3 a year, allowing its independent 
publication. At one point Forlorn Hope 
ran an ad for the sale of a slave which 
prompted outrage among some of its 
readers and later led to the paper sup- 
porting abolition. It appears to have 
published for less than a year. 

The idea of prison papers did not 
gain widespread acceptance until the 
1870’s when prison reform became 
popular. Prison officials in that era con- 
sidered the newspapers of the day to 
be corrupting and immoral. Their solu- 
tion was to create prison newspapers 
that did not "offend or startle the in- 
mate.” The first of these prison 
newspapers was The Summary , pub- 
lished at the Elmira Reformatory in New 
York which appeared on November 29, 
1883. Warden Zebulon Brockway en- 
sured the paper was sanitized and 
devoid of anything he found objection- 
able, such as “sensational court or 


criminal news ... horse racing or prize 
fighting.” Brockway saw the paper as a 
tool of prison reform and its circulation 
grew outside the prison’s walls as well 
as spawning imitators in prisons across 
the country. Between 1880 and 1890 
prisons in more than a dozen states es- 
tablished newspapers. This included 
the Prison Mirror, started by the 
Younger Brothers (members of the 
Jesse James gang) at Minnesota’s 
Stillwater prison in 1887. The paper is 
still published. 

Coming into the twentieth century 
prison papers complained of prison 
slave labor and work conditions for pris- 
oners, issues which have hardly 
disappeared. Among the more famous 
prisoner editors chronicled in the book 
is Julian Hawthorne, a journalist and the 
son of famed author Nathaniel 
Hawthorne, who was imprisoned on 
federal mail fraud charges for a year. 
Hawthorne was assigned to edit Good 
Words at the federal penitentiary in At- 
lanta. Papers in other federal prisons 
soon followed. 

Morris chronicles the influence po- 
litical prisoners from the Industrial 
Workers of the World and the Commu- 
nist Party USA had on prison 
publications. This included fiction writ- 
ten by William “Big Bill” Haywood in 
The Can Opener at the Chicago jail in 
1917, to a section on labor news in the 
federal McNeil Island Penitentiary’s 
New Era written by communist prison- 
ers. 

One of the most fascinating parts 
of Jailhouse Journalism is its discus- 
sion of the newspapers published 
during World War II in the Internment 
camps where some 106,000 Japanese 
Americans were incarcerated. The first 
of these papers was the Manzanar Free 
Press , started by former newspaper writ- 
ers at the Japanese dailies and weeklies 
that were shut down when the U. S. gov- 
ernment rounded up Japanese 
Americans. Unlike virtually all other 
prison papers, these were not propa- 
ganda sheets put out by the camp 
administrations. Financed by ads from 
Sears Roebuck and other companies as 
well as subscriptions and the War Re- 
location Administration, the papers 


were largely independent. Their cover- 
age included reports on internees 
arrested by the FBI. However, censor- 
ship did occur. In December, 1942, the 
Free Press was censored and shut down 
for two weeks for attempting to report 
an incident where three internees were 
shot and killed and 10 wounded by U. S. 
Army troops when they protested the 
arrest of a detainee accused of beating 
an -informant. 

Jailhouse Journalism also 
chronicles the little known story of pa- 
pers put out by the almost half million 
German, Italian and Japanese Prisoners 
of War (POW) held in American POW 
camps during World War II. While most 
of the papers were started as a means 
by which camp administrators could 
communicate with the POW’s, one be- 
gan as a secret project of the U.S. 
government’s POW Special Projects Di- 
vision. It’s purpose was to expose 
Nazism as vicious and impractical and 
inculcate “democratic” ideals in the 
POWs. When the project started in 1944, 
German and Italian POWs were publish- 
ing at least 80 camp newspapers. U.S. 
officials were dismayed to learn, after 
analyzing the papers, content, that at 
least 50 were openly pro-Nazi, three 
were anti-Nazi and the rest were in be- 
tween. 

The U.S. Government then secretly 
funded Der Ruf (The Call), edited by 
POW Gustav Hocke, a former corre- 
spondent. Morris reports that most of 
the German POWs were unimpressed 
and denounced the paper as “a news- 
paper of traitors and deserters.” By its 
fifteenth issue, Der Ruf was printing 
75.000 issues and selling 90% of the 
print run at five cents each. It was actu- 
ally making a profit. By July, 1945 the 
government could report that only three 
of the camp newspapers were still pro 
Nazi. Of course, Germany’s defeat and 
surrender two months earlier might 
have influenced this more than Der Ruf 
did! 

A common theme running through 
Jailhouse Journalism is the ongoing 
battle of censorship between prison of- 
ficials and editors and writers. The book 
is replete with example after example of 
prisoner editors being fired if they 
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didn't toe the administration line of the 
day. By the 1970’s prisoners were filing 
lawsuits over the censorship of prison 
newspapers. In many cases they won. 
Unable to win in court, prison officials 
responded by simply closing the pa- 
pers down. The result, as Morris notes, 
is that the prison newspaper is a dying 
institution despite the proliferation of 
prisons and prisoners in the last twenty 
years. 

Anyone interested in the topic of 
prison journalism will find, Jailhouse 
Journalism worth reading simply be- 
cause it is the only modern book on 
the topic. That said, the book does have 
its shortcomings. By focusing almost 
exclusively on the "official prison 
press,” namely those publications that 
have appeared with the blessing, cen- 
sorship and financial support of prison 
officials, Morris misses the boat. 

Morris devotes only two para- 
graphs in the book to what he calls the 
"underground” prison papers, despite 
observing these were "often the only 
ones with accurate information.” The 
only paper from the 1 970 ’s that is men- 
tioned is First Step published by draft 
resister Joel Meyers at the federal peni- 
tentiary in Lewisburg, Pennsylvania. 

It’s a real shame that Morris did 
not see fit to include the real prison 
press in his book: the publications pris- 
oners have published, often in 
considerable adversity, without the 
sanction of prison officials. A few that 
come to mind, and there are many 
others.ilnclude The Marionette (pub- 
lished by Bill Dunne at the federal pen 
in Marion); The Red Dragon and The 
Abolitionist (published by PIN 
co-founder Ed Mead); The Iced Pig 
(published by Sam Melville at Attica 
before his murder by police during the 
1971 uprising); Jericho, Florida Prison 
Legal Perspectives, Voices Behind the 
Walls and many others. Hopefully some- 
one will take up where Morris left off 
and tell this still untold story' about 
prison journalism. The Samizdat of the 
American gulag. 

The impression I got from reading 
Jailhouse Journalism is that Morris 
actually researched and wrote the book 
during the late ‘70’s and early '80’s, 
couldn’t find a publisher and let It sit. 
When he did find a publisher he hur- 
riedly "updated” the manuscript to 


make it seem more current. The 1980’s 
and ‘90’s are largely missing from the 
book. 

Morris mentions PLN on the last 
page of the book in a chapter titled 
“Prison Journalism Writes -30-”. It has 
some minor errors (PLN started publish- 
ing in 1990, not 1989. In the appendix 
on prison publications Morris states 
that PLN ceased publishing “at an un- 
known time.”) The result is that while 
the book is extensively footnoted it 
makes me wonder if everything else, 
that I don’t have firsthand knowledge 
about, is accurate. 

At $41.50 for a hardbound edition, 
the book is pretty pricey. Contact: 
McFarland & Co. P.O. Box 611, 
Jefferson. NC 28640. (336) 246-4460. 

Losing the Vote: The 
Impact of Felony 
Disenfranchisement Laws 
in the United States 

Review by Alex Friedmann 

C I 'he expansion of suffrage toall 
1 sectors of the population is 
one of the United States' most important 
political triumphs .... Today, all mentally 
competent adults have the right to vote 
with only one exception: convicted crimi- 
nal offenders.” So begins Losing the Vote, 
a collaborative report by The Sentencing 
Project and Human Rights Watch released 
in October, 1998. 

Thirty-two states prohibit ex- offend- 
ers on parole from voting; 29 deny the 
ballot to probationers and 14 permanently 
disenfranchise convicted felons. Only 
three states permit incarcerated felons to 
participate in elections: Maine, Massa- 
chusetts and Vermont [Utah voters 
revoked prisoners’ state constitutional 
right to vote in a Nov. 3, 1998, referen- 
dum; prisoners’ voting rights in 
Massachusetts are presently under attack 
(See: PLN, Dec. 1997).] 

An estimated 3 . 9 million U. S. citizens 
(about 2% of the adult population) are 
currently or permanently disenfranchised 
due to felony convictions. The right to 
vote can be revoked for relatively minor 
offenses such as marijuana possession 
or theft; persons who plea bargain for 


suspended sentences may unknowingly 
forfeit their voting rights. 

Disenfranchisement and the concept 
of “civil death” descended from medieval 
European law. Such laws were incorpo- 
rated into U S. law after independence 
from England but remained little used until 
after the Civil War when disenfranchise- 
ment was used by Southern states to 
deny the vote to emancipated slaves. 

The racial impact — if not intent — 
of criminal disenfranchisement laws is 
readily apparent today. An estimated 13 
percent of adult black males have lost the 
right to vote due to felony convictions, a 
rate nearly seven times the national aver- 
age. In Alabama and Florida almost 
one-third of all black adult males have 
been permanently disenfranchised. 

Losing the Vote examines the con- 
stitutionality of disenfranchisement, 
analyzes criminal disenfranchisement in 
relation to international human rights 
laws, and discusses the future impact of 
high incarceration rates on voting rights. 
The extensive footnotes include relevant 
case citations. And there is complete 
state-by-state data on the number of dis- 
enfranchised as well as details about each 
state’s peculiar statutory (or constitu- 
tional) scheme for denying felons the 
vote. 

The report sets forth a compelling 
argument against disenfranchisement 
noting that deprivation of the right to vote 
is not a necessary aspect of criminal pun- 
ishment and that it impedes the 
reintegration of felons into society after 
their release. 

Losing the Vote will be useful to any- 
one challenging felon disenfranchise- 
ment laws under the Voting Rights Act 
[See: “Giving C ons and Ex-Cons the Vote.” 
PLN, May, 1994], 

The full 26-page report is available 
on-line at www.hrw.org or www- 
sentencingproject.org. PLN readers may 
obtain a free copy by written request to: 

The Sentencing Project 
9 18 F Street NW, Suite 50 1 
Washington, DC 20004 
or 

Christina Portillo, 

Program Associate 
Human Rights Watch 
350 Fifth Avenue. 34th Floor 
New York, NY 10118 ■ 
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PLRA Exhaustion 
Requirement Not 
Retroactive 

T he court of appeals for the Ninth 
circuit held that the administra- 
tive remedies exhaustion provision of 42 
U.S.C. § 1997e(a).asamendedbythePLRA, 
does not apply retroactively to prisoner ac- 
tions filed prior to its enactment date of April 
26, 1996. The court also held that the pris- 
oner substantially complied with a 
court-ordered exhaustion requirement un- 
der pre-PLRA provisions. 

Stephen Bishop, an Arizona prisoner, 
brought a pre-PLRA 42 U.S.C. § 1983 ac- 
tion alleging unhealthy air in the prison. The 
district court dismissed Bishop’s complaint 
for failure to file a court-provided “Notice 
of Exhaustion of Administrative Remedies” 
form, as ordered by the court. The order 
was issued pursuant to the pre-PLRA § 
1997e(a) provisions allowing the judge the 
discretion of ordering the exhaustion of ad- 
ministrative remedies, provided that the 
remedies “meet certain minimum standards.” 

In response to the district court’s ex- 
haustion order. Bishop filed a writ of 
mandamus with copies of his grievance and 
administrative appeal, and asserted “that 
Arizona’s internal prison remedies did not 
meet the [pre-PLRA] standard.” 

Without ruling on whether the Arizona 
DOC ’s grievance procedures were in com- 
pliance with the minimum standards, the 
appeals court held that it was an abuse of 
discretion for the district court to dismiss 
Bishop’s complaint. It noted that due to in- 
appropriate wording of the court-ordered 
form, “Bishop’s failure to file the form was 
understandable.” The appeals court went 
on to find that Bishop’s writ of mandamus 
showing he had unsuccessfully attempted 
to exhaust his administrative remedies sub- 
stantially complied with the district court’s 
order. 

This was a question of first impres- 
sion for the Ninth circuit concerning 
retroactiveapplicationof42U.S.C. § 1997e 
(a). The appeals court stated that “ [a] plain 
reading of the section makes it clear that it 
applies only to actions that have yet to be 
brought” after the effective date of the 
PLRA - "not to ones that have already been 
filed” prior to that date. For those cases 
filed prior to the PLRA enactment date the 


pre-PLRA version of 42 U.S.C. § 1997e(a) 
takes precedent. See: Wright v. Morris, 111 
F.3d414. 418 (6th Cir. 1997). [PLN, July, 
1997.] 

The dismissal was reversed and re- 
manded back to the district court for Bishop 
to “proceed with his action.” See: Bishop v. 
Lewis, 155F.3dl094 (9th Cir. 1998). 

Eighth Circuit Upholds, 
Defines IFP Provisions 

T he court of appeals for the 
Eighth circuit, in two separate 
rulings, has upheld and defined the In 
Forma Pauperis (IFP) provisions of the 
PLRA. 

Kenneth Murray filed a petition under 
the All Writs Act, 28 U.S.C. § 1651,claiming 
a court clerk had violated his rights by re- 
fusing to file his civil rights lawsuit unless 
he paid a partial filing fee as required by 28 
U.S.C. § 1915. The appealscourt held that 
the BFP provisions of the Prison Litigation 
Reform Art (PLRA), codified in § 191 5, are 
constitutional. 

The court observed that prisoners 
have a due process liberty interest in their 
trust fund accounts, but by filing suit and 
agreeing to pay the filing fee in installments 
they receive all process that is due. See: 
Murray v. Dosed, 150F.3d814(8thCir. 1998). 
District judge Waters, sitting on the panel 
by designation, filed a concurring opinion. 
Judge Waters noted that in his district in 
Arkansas prisoner suits have declined dra- 
matically since the PLRA was enacted. 
Judge Heaney filed a dissent. “I am deeply 
troubled when constitutional rights are 
trampled in the name of political expediency, 
and prisoners are certainly an easy target.” 
Judge Heaney stated the PLRA would have 
little effect on frivolous litigation and bars 
the courthouse door to poor prisoners. 

In a second ruling, the Eighth circuit 
held that the fee provisions of the PLRA 
apply to all civil actions by prisoners, not 
just those involving prison conditions. The 
court clarified that the PLRA’s requirement 
that prisoners pay their IFP filing fees in 
20% of their monthly income installments, 
applies to each case they have filed, not to 
the prisoner. Thus, a prisoner who files two 
lawsuits with IFP status must pay 40% of 
his monthly income towards the fee pay- 
ments. See: Lejkovowitz v. Citi-Equity 
Grouplnc., 146F.3d609(8thCir. 1998). 


PLRA Fee Provisions 
Apply to All Pending 
Cases in 5th Circuit 

T he court of appeals for the Fifth 
circuit held that 28 U.S.C. § 
1 9 1 5(a), which requires that prisoners ulti- 
mately pay all filing fee costs, applies 
retroactively to cases filed before the 
PLRA’s enactment, if they are still pending. 
In Strickland v. Rankin County Corr. Fa- 
cility, 105 F.3d 972 (5th Cir. 1997)[PLV,June, 
1997] the court held that the PLRA’s fee 
requirements applied to all appeals still 
pending in the Fifth circuit at the time of the 
PLRA’s April 26, 1996, enactment. Prison- 
ers with appeals pending at the time were 
required to refile their notice of appeal with 
the required prison trust fund statement 
and affidavit. 

“To maintain consistency in our inter- 
pretation of § 1915(a)(2), and seeing no 
reason why we should treat the case sub 
judice differently simply because it was in 
the district rather than the appellate court 
when the PLRA went into effect, we extend 
Strickland’s holding to cases pending in 
the district court on the PLRA’s effective 
date.” 

The court held that prisoners who had 
filed lawsuits before the PLRA’s enactment, 
which are still pending in the district court 
can be required to pay the filing fee. Failure 
to pay the filing fee can result in dismissal 
of the suit. Readers should note that every 
other circuit to consider this issue has held 
that § 1915(a) applies only to lawsuits and 
appeals filed after the PLRA’s enactment. 
The ruling in this case seems motivated more 
by the Fifth Circuit’s obsession with dimin- 
ishing its prisoner litigation docket than by 
concepts of statutory retroactivity. See: 
Lnrson v. Scott, 157F.3d 1030 (5th Cir. 1998). 

IFP Application Not 
Required When Suit Filed 

T he court of appeals for the 
Eighth Circuit held that the PLRA 
does not require the filing of a trust fund 
account statement and an In Forma Paup- 
eris (IFP) application at the same time the 
complaint is filed. Waiter Garret, aMissouri 
state prisoner, mailed a lawsuit and IFP 
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application to a federal district court on 
September 23, 1996. Garrett sought dam- 
ages from police over a search that had 
occurred on September 30, 1991. The court 
clerk stamped the complaint ‘'received” on 
September 24 but returned it to Garrett with 
a letter stating he had not submitted a cer- 
tified copy of his prison trust fund account 
statement as required by 28 U. S. C. § 1 9 1 5 . 

Garrett mailed the complaint back to 
the court with an uncertified trust fund 
statement. The clerk again returned the 
complaint with instructions that Garrett file 
a certified statement. On October 16 Garrett 
sent the court the lawsuit with a certified 
trust fund account statement. The district 
court held the lawsuit was filed on Octo- 
ber 17, 1996, and dismissed it as frivolous 
because it w as barred by Missouri’s five 
year statute of limitations. 

The court of appeals reversed and 
remanded. “For purposes of the statute 
of limitations, the filing of a complaint 
commences a federal cause of action.... 
The Prison Litigation Reform Act does not 
say that a prison account statement must 
be supplied when the compliant is filed. 
Instead, the prisoner should be allowed 
to file the complaint, and then supply a 
prison account statement within a reason- 
able time. . . . Because Garrett presented his 
complaint to the district court clerk for fil- 
ing before the statute of limitations ran. 
we conclude his action is timely.” See. 
Garrett v. Clarke , 147 F.3d 745 (8th Cir. 
1998). 

Physical Injury 
Requirement Not 
Retroactive 

T he court of appeals for the Ninth 
circuit held that 42 U.S.C. § 
1997e(e) does not apply retroactively to 
suits filed before the Prison Litigation Re- 
form Act’s April 26, 1 9%, enactment. Byron 
Swan, a California state prisoner, filed suit 
in 1 994 claiming a guard had announced 
over a loudspeaker that unless other pris- 
oners "did something” to Swan, they 
would not receive a fan. Apparently no 
injury resulted from the guard’s actions. 

The district court dismissed the suit, 
holding the complaint did not satisfy the 
PLRA’s physical injury requirement. 42 
U.S.C. § 1997e(e) states “No federal civil 
action may be brought by a prisoner con- 
fined in a jail, prison or other correctional 
facility, for mental or emotional injury suf- 


fered while in custody without a show ing 
of physical injury.” 

In a brief ruling, the appeals court re- 
versed and remanded. The court held that 
42 U.S.C. § 1997e(e) “applies only to ac- 
tions that were brought after enactment of 
the PLRA, and not to actions that had al- 
ready been filed.” The court was careful to 
note it was not expressing a view as to 
whether § 1997e(e) would bar actions such 
as Swan’s filed after the PLRA’ s enactment . 
Past issues of PLN have reported all pub- 
lished decisions on § 1997e(e) to date. See: 
Swanv. Banks, 160F.3d 1258 (9th Cir. 1998). 

PLRA Doesn’t Ban 
Class Actions 

A federal district court in Georgia 
held that the Prison Litigation 
Refonn Act (PLRA) does not ban class ac- 
tion suits by prisoners. In the October. 1998, 
issue of PLN we reported the Georgia 
DOC ’s settlement of a class action suit in- 
volving the beating and brutalization of 
Georgia prisoners during so called “shake- 
downs” of prisons. When the suit was first 
filed as a class action, the defendants ar- 
gued that the PLPA had done away with 
class action suits by prisoners. 

The court disagreed and held that the 
PLRA affected only the relief available to 
prisoner litigants, not the ability to initiate 
class action suits themselves. The court 
cites several post PLRA rulings that sup- 
port this proposition. 

The court gives a detailed summary 
and analysis of the standards courts 
should consider when granting class cer- 
tification. Attorneys researching class 
certification issues will find this ruling help- 
ful. Readers should note this ruling was 
issued on September 1 1 , 1 997, but not pub- 
lished until December 1, 1998. Since the 
underlying case was settled, this ruling is 
final. See: Anderson v. Garner, 22 F. 
Supp.2d 1379 (ND GA 1997). 

No Leave to Amend 
Complaint for 
IFP Litigants 

I n an important procedural ruling, 
the court of appeals for the Ninth 
circuit held that the Prison Litigation Re- 
form Act (PLRA) had overruled prior 
circuit rulings requiring that In Forma 


Pauperis (IFP) litigants be given an op- 
portunity to amend their complaints 
before the suit Is dismissed for failing to 
state a claim. The court also held this 
new standard does not apply to cases 
where the filing fee is prepaid in full. 

Max Lopez, a California state pris- 
oner, challenged various conditions of 
his confinement in a control unit. The 
district court dismissed the suit on the 
defendants’ motion for summary judg- 
ment. The court of appeals affirmed. 

Under 28 U.S.C. § 1915(e)(2) courts 
must dismiss prisoner lawsuits that fail 
to state a claim upon which relief can be 
granted. Under Nollv. Carlson, 809 F. 2d 
1446 (9th Cir. 1987) prisoners had to be 
given leave to amend their complaints 
after the court told them how their com- 
plaint was deficient. Lopez was not given 
notice of the defects in his complaint nor 
an opportunity to amend it. “We hold, 
pursuant to the PLRA, that a court can 
no longer, at its discretion, provide an 
opportunity for the pro se litigant pro- 
ceeding in forma pauperis to amend 
deficiencies In his complaint. The PLRA 
provides that a court ‘shall dismiss’ a 
complaint or appeal for failure to state a 
claim and has therefore overruled Ninth 
Circuit law to the contrary.” 

In a footnote, the court observed 
that dismissal without leave to amend is 
still improper in cases where the litigant 
has paid the filing fee. See: Schneider v. 
Cal. Dept, of Corrections, 151 F.3d 1194 
(9th Cir. 1998). 

The court also held that Rand v. 
Rowland, 154 F.3d 952 (9th Cir. 1998)(en 
banc), which requires that pro se pris- 
oner litigants be given fair notice of the 
requirements of summary judgment, 
does not apply to Fed.R.Civ.P. 12(b)(6) 
dismissals for failing to state a claim upon 
which relief can be granted. The court 
noted that w hile Lopez did not receive a 
Rand notice, the error was harmless be- 
cause Lopez understood the 
requirements of summary judgment and 
filed 129 page opposition to summary 
judgment. 

This ruling shows that one effect of 
the PLRA is to further distinguish be- 
tween prisoner litigants who prepay the 
filing fees in full and those who proceed 
IFP, paying the filing fees in Installments. 
Prisoners w ill encounter less hurdles and 
more procedural protections if they pre- 
pay the filing fees in civil cases. See: 
Lopez v. Smith , 160 F.3d 567 (9th Cir. 
1998). ■ 
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Trouble In Mind: ADX — The Fourth Year 


6 6T will hold the candle, til it burns 
Xdown my arm. I’ll keep taking 
punches until their will grows tired, I will 
watch the sundown until my eyes go 
blind, oh I will make my way through one 
more day.” — Pearl Jam 

I’ve been locked in ADX for more 
than three years. When I awake each 
morning it still feels like I’m being slapped 
in the face, only harder. My time in ADX 
was preceded by more than five years of 
lockdown at Marion Penitentiary, which 
was preceded by five more years of high 
security units. It’s not all of me you see in 
these words — the rest are indictable as 
thought crimes against The State. 

Previously in PLN I wrote about 
ADX from STEP 1 — the boxcar cells. 
Physical and emotional isolation. Sepa- 
ration policies. Use of restraints. The 
attack on one’s senses that slowly cor- 
rodes, eating away at life and humanity. 
(See: “Trouble Coming Even Day: ADX 
-The First Year,” PLN, Vol. 8 No. 6). 

STEPS 2 through 4 of ADX’s insidi- 
ous, insulting obstacle course came with 
incremental privileges — bandaids after 
enduring the sulfocating boxcar cells. 
From STEP 1 to 2, 1 was allowed for the 
first time in eight years to eat outside of a 
cell with a small number of other prison- 
ers. 

From STEP 2 to 3, 1 was allowed to 
walk the 50 feet from my cell to a recre- 
ation area without wearing handcuffs with 
a club-wielding goon at my back. 

From STEP 3 to 4,1 was immediately 
impressed by the fact that I ate better. 
Food, I’ve noticed, is used as a tool of 
compliance. 

The most distinguishing feature of 
STEP 4 is being coerced into the “privi- 
lege” of working for 46 cents an hour in a 
Federal Prison Industries program that 
generated more than $500,000,000 (half a 
billion) in sales last year. Its very exist- 
ence violates the UN Standard Minimum 
Rules for the Treatment of Prisoners and 
International Labor Organization Conven- 
tions. 

Prisoners toil like slaves in sweat- 
shop conditions. Yet if we so much as 
whisper “union”, circulate a petition, call 
a grievance meeting or strike — it’s a 
straight shot back to the boxcar cells. We 


by Ray Luc Levasseur 
for Skip Martin 

have few rights our overseers are bound 
to respect. 

As a hate and misery generating fa- 
cility, ADX can claim success. It produces 
both in abundance. Moreover, neither the 
lockdown at Marion or ADX were able to 
prevent the uprisings that rocked the fed- 
eral prison system in 1995. They haven’t 
prevented acts of sabotage or the spread 
of radical ideas. They’ve not prevented 
guards from being killed, nor prisoners. 
What I have seen them do is damage the 
minds of individuals whose constitution, 
personality or burden of other problems 
makes them especially vulnerable to the 
negative effects of prolonged isolation. 

ADX is relatively new, with only a 
few dozen prisoners having been re- 
leased or transferred. From what I’ve seen 
of Marion and ADX, the former convicts 
hit the streets running hard. Several were 
later indicted for armed robbery or homi- 
cide. Another was picked up for generic 
parole violations. 

The BOP doesn’t like to take respon- 
sibility for its control uiut handiwork. Now 
when an ADX prisoner is within a few 
months of his release date, he’s quietly 
transferred to another prison so — tech- 
nically — he doesn ’ t hit the street directly 
from ADX. 

Violent confrontations between pris- 
oners have steadily increased through 
each year. I’m still picking up birdshot 
from the last time the guards cut loose. 
It’s the nature of the ADX beast to in- 
flame. antagonize, confuse and generate 
animosity. Add the exploitable issue of 
racism and you have a prescription for 
continual turmoil and hostility 7 . 

Administrators and guards are mas- 
ter manipulators in an environment where 
they have paramount control over cell/ 
unit assignments, recreation schedules, 
inmate files, food, sick call, mail, etc. The 
prevailing product is hate. Hatred of po- 
lice. Hatred of other prisoners. Self-hatred. 
It’s got payback tagged all over it. 

Yet, for all the infighting within the 
walls of repression, there are also signs 
that ADX may graduate those whose 
anger and consciousness is sharpened 
to a razor’s edge. Those who take their 
own training and studies seriously. Those 


who reject the criminal mentality in favor 
of a more radical, politically-oriented 
agenda which will be carried to other pris- 
ons and eventually back home. 

The largest representative group of 
prisoners at ADX is not the three or four 
high-profile cases focused on by the me- 
dia. It is those predominantly black, 
predominantly young, predominantly 
poor brothers dragooned to ADX follow- 
ing the October 1995 “crack riots” — the 
most widespread uprising in federal prison 
history [See: “Federal Prisons Erupt,” 
PLN, Vol. 7, No. 1 ] . They are here for acts 
of resistance against a fundamentally 
unfair, repressive and racist criminal jus- 
tice system — as reflected in part by the 
“crack laws”. 

Their actions in the October ’95 up- 
rising underscored time/sentencing as a 
major issue, a departure from more com- 
mon prison disturbances that erupt in 
protest of prison conditions. Their po- 
tential to ignite further political resistance 


STATE & FEDERAL INMATES 
. . .and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 

TCI HAS THE ANSWER 
Tiy TCFs 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 

FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL- A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tarnpa. Florida 33609 

TCI News Flash 
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these 6 states for speedy hook-ups. If 
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have your family call T Cl today ! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 
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among prisoners was swiftly acted upon 
by the BOP with disciplinary charges and 
transfers to ADX/Marion. 

I’ve seen no evidence that any out- 
side organizations provided support to 
these prisoners. Therefore, most of them 
remain politically as well as physically 
isolated. 

By far, the largest and most violent 
organized gang in ADX is the guards and 
their honchos in the administration. They 
are manipulative, abusive, and 
hair-trigger violent — especially when 
formed into Special Operation Response 
Teams (SORT). Among other incidents, 
the SORT (i.e. goon) squads suited up to 
assault prisoners brought in from the 
“crack riots” (a common form of “Wel- 
come Wagon”). With a nod from the 
administration they strut around here in 
a provocative manner wearing T-shirts 
emblazoned with: “The Final Choice” 
(with a graphic depicting a goon squad 
charging a cell); “The Legacy Continues 
— Alcatraz, Marion. ADX”: and “ADX 
-ALCATRAZ OF THE ROCKIES”. 

They embrace a sordid history of 
human rights abuses. 

The essence of ADX is boiled down 
in its segregation unit. It reeks of mad- 
ness. During one 30 day period when I 
was there, the guards organized into as- 
sault squads and attacked several 
handcuffed prisoners. One prisoner was 
placed in 4-point restraints (all of the 
bunks in seg are equipped with metal 
rings for that purpose). 


If they think you’re “acting up” in 
seg, they strip you down to issue — a 
jumpsuit, underwear, canvas slippers and 
minimum hygiene supplies. You can’t 
even keep the letters you receive. 

Mental instability and extreme frus- 
tration ooze out of the seg unit in the form 
of continual screaming and relentless 
banging on anything that will produce 
noise. Others quietly withdraw to the shad- 
ows within themselves; they appear only 
during the mandatory 14 day cell changes 
(a cell change every 14 days, yet another 
form of calculated harassment). 

In STEP 1 1 was with three men who 
are now dead. Regarding the death of 
Skip Martin, ADX was clearly negligent 
to his medical needs. As his pain in- 
creased, Skip assembled a trail of 
documentation that shows how ADX let 
a small cancerous tumor on his leg go 
untreated. That wasn’t enough to save 
him. He needed medical treatment. 

When Skip’s tumor swelled to the size 
of a softball they were giving him 
anti-inflammation pills and assuring him 
he’d be transferred to a BOP medical fa- 
cility. They lied, delayed, and by the time 
he was transferred he was down to the 
last two months of his life. 

Mass media continue to depict pris- 
oners as demons, and ADX as holding 
the “worst of the worst”. They define the 
parameters within which issues of crime 
and punishment are presented to the pub- 
lic. They create the language and 
definitions. A kid steals a TV and winds 


up in a Louisiana juvenile prison getting 
his head and anus ripped apart the 
owner of the TV is a victim while the kid 
is a predator and criminal. If that isn’t 
skewed enough, we’re steadily propagan- 
dized to idolize the corruption and 
criminality of the wealthy and powerful. 

There is a cost to being enslaved. 
And there is a cost to be the boss. 
There’s also a cost for indifference. The 
primary aim of prisons like ADX is to 
crush the human spirit. It’s the logic of 
corrections that an incapacitated prisoner 
is not a management problem. The fun- 
damental flow of that logic was exposed 
when two guards were killed in Marion’s 
control unit. The response of the BOP? 
They brought in a mob of guards from 
other prisons who beat down Marion pris- 
oners from cell to cell and subjected them 
to anal probes. What goes through the 
mind of a man who was sexually or physi- 
cally abused as a child and then finds 
himself chained and shackled with a 
guard’s finger forced up his rectum? 

The logic of incapacitation and sub- 
mission demands that prisoners withhold 
their violence and anti-social behavior — 
storing it up until they crack, die, or hit 
the streets. 

We see in these control unit prisons 
a reflection of society’s degeneration into 
the heart of darkness, with its moral quag- 
mire rooted in classism and racism. 

The gap between rich and poor — 
the widest of all industrialized countries 
— is being filled with penitentiaries. 


LAW OFFICES OF H ABERN & COHEN 
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Emergency Medical Reprieves 
Time Credits 
Clemency Matters 
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ADX (contintued) 


People at the bottom of society too 
often try to mimic the values of those re- 
sponsible for their oppression. 
Americans are noted for their lack of 
political consciousness. They have 
bought into the prison system (in some 
cases literally) with the same mindset 
they buy sweatshop shoes and cloth- 
ing. Changing this mindset is the major 
challenge facing community activists. 

And it is a major challenge. About 
three decades ago as an organizer with 
Vietnam Veterans Against the War, I en- 
countered a startling realization: most 
Americans didn’t care about a million 
and a half Vietnamese people slaugh- 
tered under a hailstorm of u.s. bombs 
and bullets (the overwhelming majority 
were deaths of civilians). Americans 
didn’t seriously awaken until both the 
draft and consequent u.s. casualties 
were expanded. What caught their at- 
tention was body bags and broken 
bodies finding their way back to subur- 
bia with alarming frequency. 

We’re headed down that same road 
with the casualties of the so-called wars 
on crime and drugs, criminalization of 
poverty, and blatant racism which dic- 
tates that a black male has greater than 
a 1 -in -4 chance of going to prison in his 
lifetime. The path of more wasted lives 
and misspent funds, of false promises 
and malevolent recidivism. 

The masters of this war label us the 
"worst of the worst”. But historically 
such labels have been used by the privi- 
leged to characterize those who buck 
the system: Native American warriors, 
resisters of slavery, immigrants, Puerto 
Ricans. Mexicans, rebellious youth, mili- 
tant activists, communists .... They 
labeled the Vietnamese as "gooks”. 
"dinks” and "slopes”.... They use lan- 
guage like a strip search and parade us 
naked down the street of public 
misperception 

During the height of the 
anti-apartheid struggle, the African Na- 
tional Congress issued a Call to the 
People! Make apartheid unworkable. 
With considerable commitment and sac- 
rifice. they did precisely that. 

We have the potential power within 
us to make the entire Amerikan Gulag 


unworkable as an instrument of class 
and racist oppression. The system can’t 
operate without the participation and 
compliance of prisoners. It can’t func- 
tion without public mandate and funds. 

Although that dawn is still beyond 
our reach, we can make great strides by 
working to increase awareness of our 
common struggle and develop an un- 
breakable solidarity: 

1) Families and friends of prisoners 
hold the key to building a larger, more ex- 
pansive movement with deeper roots. As 
black and Latino people are more dispro- 
portionately and negatively effected by 
prisons, they need to be a larger part of 
the resistance. The BOP/DOCs have con- 
siderable success recruiting guards among 
blacks, Latinos and women. That we’re not 
even close to matching their numbers is a 
fundamental weakness that need be over- 
come. 

2) There’s been positive movement in 
the development of organization and net- 
works focusing on killer cops and police 
brutality. There is common cause here that 
should lead to a common bond and work- 
ing relationship. 

3) Any organization that is actively 
anti-racist should also be active in the 
prison movement. 

4) Organized labor should provide 
proactive support to prison workers. They 
should be with us, not against us. Support 
must go well beyond the AFL-CIO’s 
present program on prison labor, to cover 
issues such as prison unions, minimum 
wage, health and safety standards, griev- 
ance procedures, social security, etc. 

5) There are important international 
agreements such as the Universal Decla- 
ration of human Rights, UN Standard 
Minimum Rules For the T reatment of Pris- 
oners, International Labor Organization 
conventions and others that offer an ad- 
ditional tool for forging working 
relationships with others fighting for so- 
cial and economic justice throughout the 
world. 

6) Educate to Liberate. Free books and 
literature to prisoners forms a gateway to 
greater literacy and understanding and 
increased political consciousness. It builds 
bridges between outside and in. Please 
help to supply prisoners with such materi- 
als or provide funds to programs that 
do (e.g. Left Bank Books, Redbook) [Ed. 
Note: Send a donation to PLY with instruc- 


tion to earmark it for indigent prisoner sub- 
scriptions; that’s what it will be used for. ] 

7) There are many individual prison- 
ers needing and deserving support. Some, 
like Mumia Abu Jamal and Leonard Peltier, 
are relatively well known. I would like to 
draw your attention to two cases that are 
little known and are in dire need of sup- 
port: 

A) The Lucasville Five — Lucasville 
Five Bulletin. PO Box 1591, Marion, OH 
44301-1591. 

B) Khalfani Khaldun (s/n Leonard 
McQuav) — Khalfani Defense Fund, Attn: 
Sonora McQuay, POBox 1513, Gary, IN 
46402. 

These brothers stood firm for prison- 
ers ’ rights, now they face execution. 

Whatever it takes, for as long as it 
takes. 

Contact: December 16th Committee; 
Box 21073, 2000 SW College; Topeka, 
KS 66621 

[The unedited full-length version of 
this and other of Ray 's writings can be 
found at http://home.earthlink.net/ 
neoludd/J | 


Secret Tools for Post-Con- 
viction Relief by Joe Allan 

Bounds. 1 998 Edition, 3 14 pages, 
13 page Table of Contents with over 
440 quick reference topics with favor- 
able supporting federal case law. “The 
Manual for Lawyers and Post-Con- 
viction Litigants for Prevailing on In- 
effective Assistance of Counsel 
Claims, and Methods of Establishing 
‘Cause’ for Procedural Default.” Top- 
ics: Preparing for Post-Conviction Re- 
lief; Ineffective Assistance of Coun- 
sel; Conflict of Interest; The Right to 
Counsel Procedural Default; Cause 
and Prejudice; Actual Innocence: 
Fundamental Miscarriage of Justice; 
Factual Innocence; Legal Innocence; 
The “Ends of Justice” ; Novelty Issues 
of Law; Intervening Change in Law; 
Retroactive Application of the Law; 
and much more! 

Regular price $69.95 plus 
$5.00 shipping and handling (inmate 
discounted price $49.95 plus $5.00 
shipping and handling). Texas resi- 
dents please add 7.75% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept. 
PLN, Yfemon, Texas 76384, 


April 1999 


12 


Prison Legal News 




Daring Death Row Escape Shakes up Texas 


I t was a Thanksgiving that will long 
be remembered by Texas prison- 
ers and guards alike. The first escape 
of a Texas death row prisoner since 
Raymond Hamilton, a member of the 
Bonnie and Clyde gang, busted out in 
1934. 

Shortly after midnight on Novem- 
ber 27, 1998, seven men awaiting 
execution in Texas made a desperate 
dash for freedom from the Ellis Unit in 
Huntsville. Six were halted in their 
tracks after tower guards opened fire. 
Officials say none of the six were in- 
jured. They are Gustavo Garcia, Henry 
Dunn. James Clayton, Howard Guidry, 
Eric Cathey and Ponchai Wilkerson. 

The seventh prisoner, Martin 
Gerule, braved the fusillade of gunfire 
and scrambled over two 10-foot perim- 
eter fences topped with razor wire. 

For seven days more than 500 
law-enforcement officers, dog teams, 
and heat-seeking helicopters searched 
for Gerule, while the 1,700 Ellis Unit pris- 
oners remained locked down 24 hours 
a day, all visitation and other out-of-cell 
activities canceled. 

Prison officials say the seven men 
stuffed pillows and blankets in their 
beds ahead of time to make it appear 
they were still in their cells, then went 
to an outside recreation yard. 

Prison spokesperson Larry 
Fitzgerald said it’s believed they used 
a hacksaw blade to cut through a fence 
that separates the death row recreation 
yard from the general yard, then 
climbed onto a roof where they waited 
until after midnight. The prisoners used 
black felt pens to darken their white 
prison clothing, Fitzgerald said, mak- 
ing it harder for them to be spotted in 
the dark. 

While law-enforcement officials 
were hunting for Gerule, Workers World 
interviewed death-row prisoner Nanon 
Williams, who was in a Houston jail for 
a hearing on his case. Williams talked 
about the men who tried to flee the 
Huntsville prison. 

“They were trying to escape the 
grip of oppression,” he said. “Not only 
are we living day by day under sen- 
tence of death, but there’s the harsh 
conditions, the physical and mental tor- 


ture.... And you want to survive. You 
want to live. 

“Hitting the fence and getting away 
is gaining your physical freedom. Or hit- 
ting the fence and getting shot down 
brings you freedom from the system 
through death. 

“We live with a lot of mixed emo- 
tions on death row. We live in a 
desperate situation. Can anyone blame 
a man for wanting to escape a system 
that wants to kill him.” 

The state of Texas executed 34 in 
1997, another 17 in 1998 up to the 
Thanksgiving escape. Six others were 
scheduled to die in early December. 

Just hours short of seven days af- 
ter Gerule disappeared, two off duty 
prison employees were fishing in the 
Trinity River, about a mile from the Ellis 
Unit. They spotted Gerule’s 
half-submerged body, secured it to their 
boat, and dialed 911 on a cell phone. 
That call ended the massive 7-day man- 
hunt. 

The Harris County Medical 
Examiner’s office determined the cause 
of death as drowning, and estimated 
that the body had been submerged for 
seven days, meaning that Gerule died 
within hours of his daring escape. 

The autopsy report noted that 
Gerule suffered a “superficial” gunshot 
wound to the back and that he was wear- 
ing several layers of clothing, plus 
magazines bandaged to his arms with 
elastic. He also had cardboard wrapped 
around his torso with a bandage. 

“That probably led to the sinking 
of the body,” the preliminary autopsy 
report concluded. 

Shortly after the autopsy report was 
released, prison spokesperson 
Fitzgerald ceremoniously tore up a 
“wanted” poster of Gerule for a press 
gathering. 

“It’s through, it’s all over. Gerule is 
no more,” he said. “We have all our 
people in custody.” 

It’s not over, though. Texas Gover- 
nor and Presidential hopeful George W. 
Bush demanded to know how guards 
could have allowed the seven to sneak 
onto a rooftop unnoticed and how 
Gerule was able to flee the prison’s se- 
curity perimeter. Bush ordered the Texas 


Rangers to conduct a thorough inves- 
tigation. 

On January 21, 1999, the Texas 
Board of Criminal Justice issued its re- 
port on the escape. The Board 
concluded the escape had occurred due 
to employee incompetence and negli- 
gence. Ellis I warden Bruce Thaler was 
demoted, the prison’s two deputy war- 
dens, Charles Williams and Casey 
Staples, were reassigned to other pris- 
ons and three guards, who were not 
identified by name, were disciplined, 
ranging from probation to firing. 

The report said that a tower guard 
lost time responding to the escape be- 
cause he was smoking a cigarette (Texas 
bans all tobacco products on state prop- 
erty) and went into the tower to flush 
the cigarette down the toilet before 
picking up his rifle to open fire on the 
escapees. 

Contrary to initial statements by 
prison officials, the report said the six 
prisoners who surrendered had climbed 
one fence already. Investigators were 
unable to determine where the escap- 
ees had obtained a hacksaw blade used 
to cut through a fence. 

The report said understaffing in 
Ellis Unit and guards counting stuffed 
dummies in the escapees’ beds rather 
than insisting on seeing live flesh, had 
contributed to the escape. Unidentified 
guards were also blamed for failing to 
supervise the death row prisoners at 
work, in the recreation yard and improp- 
erly closing cell doors. Texas Department 
of Criminal Justice director Wayne Scott 
said measures were being taken to en- 
sure future escapes did not occur. This 
included housing death row in a newer 
prison, installing sensors on rooftops 
and additional guard towers in the rec- 
reation yards. 

All of the escapees worked in a 
death row labor program where con- 
demned prisoners toil for no pay in a 
garment factory until they are killed. In- 
vestigators said the program allowed 
the escapees to conspire for a pro- 
longed period of time. The work 
program was suspended after the es- 
cape and may or may not be reinstated. 

Sources: Workers World , Associated 
Press 
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De Facto Ban on Live Testimony Unconstitutional 


T he court of appeals for the Sev- 
enth Circuit held that the 
Stateville (Illinois) Correctional Center 
policy of denying virtually all live witness 
testimony at prison disciplinary hearings, 
which could result in revocation of 
good-time credits, violates due process. 
However, the court vacated the district court 
order requiring prison officials to hold new 
disciplinary hearings or to restore good-time 
credits to those affected by the illegal policy. 

In 1994, a Stateville prisoner brought a 
class action suit under 42 U.S.C. section 
1983, claiming that the prison’s witness 
policy was unconstitutional. Essentially, the 
policy denied all live witness testimony at 
disciplinary hearings, unless the witness 
fortuitously happened to be in the area at- 
tending a hearing himself. 

In 1995, the district court certified a 
class consisting of all Stateville prisoners 
who: ( 1 ) are charged with disciplinary vio- 
lations, (2) request witness testimony, and 
(3) risk losing good-time credits as a result 
of the hearings. Two years later, the district 
court granted summary judgment against 
the nominal plaintiff because he actually 
benefited from live testimony, but the court 
declined to decertify the class. 982 F. Supp. 
615 (ND IL 1997); \PL\’. August 1998], 
With respect to the plaintiff class, (he 
district court entered a permanent injunc- 
tionbarring Stateville from continuing the 
witness policy. The court further ordered 
prison officials to review all hearings held 
since the case was filed, and to decide 
whether live testimony should have been 
allowed, and if so, to either hold new hear- 
ings or restore any forfeited good-time. 

The appeals court began its discus- 
sion by noting that since Wolff v. McDonnell, 
418 U.S. 589 (1974), prisoners faced with 
revocation of good-time credits have en- 
joyed a qualified right to call witnesses in 
their defense. In Wolff, the Court reiterated 
that “the right to present evidence is basic 
to a fair hearing.” However, in a prison set- 
ting this right is not without restriction. In 
Ponte v. Real, 471 U.S. 491 (1 985), the Court 
held that prison officials may deny witness 
requests so long as their reasons are ratio- 
nally related to valid penological objectives. 

The appeals court determined that 
prison officials may not categorically deny 
witness requests, and cited six other cir- 
cuits for the proposition that all witness 
requests must be scrutinzed on a 
case-by-case basis. The court acknowl- 
edged that Stateville ’s policy contains no 
provision for such particularized determi- 
nations. 


The court emphasized the importance 
of a prisoner ’s interest in good-time cred- 
its, and the “central role” witnesses often 
play in a prisoner ’s defense. The court also 
commented on the significance live testi- 
mony plays in the evaluation of credibility 
and demeanor of witnesses. As a result, 
the court rejected the prison’s practice of 
interviewing witnesses prior to hearings 
and providing their summarized testimony 
in unsworn reports. 

The court concluded that Stateville’s 
witness policy does not conform to the 
minimum due process requirements of 


Wolff. The judgment of the lower court was 
affirmed, but the court stressed “the need 
to accord deference to the prison officials” 
in fashioning a constitutional witness 
policy. 

The court vacated the district court’s 
injunction because Edwards v. Balisok, 
520 U.S. 641 (1997), proscribes section 
1983 actions that would “imply the inval- 
idity of the deprivation of ... good-time 
credits. “ The court determined that only 
habeas corpus proceedings afford that 
reinedv. See: Whitlock v. Johnson, 153 
F.3d 380 (7th Cir. 1998). ■ 


Oregon ‘Predatory Sex Offender’ Label 
Requires Notice & Hearing 


T 'he Oregon Supreme Court ruled 
that due process requires that Or- 
egon sex offenders receive notice and an 
evidentiary hearing before the Board of 
Parole and Post-Prison Supervision (Board) 
may designate them as “predatory sex of- 
fenders.” 

In 1993 the OregonLegislature enacted 
a community notification law which requires 
state and local corrections agencies to pro- 
vide notice to the community when certain 
convicted sex offenders — designated as 
“predatory sex offenders” — are released 
intothe community. Under the statute, the 
Board must designate a person as a preda- 
tory sex offenderiflreorshe is convicted of 
one or more of a specified group of sex 
crimes and “exhibits characteristics show- 
ing a tendency to victimize or injure others.” 
ORS 181.5850). 

In 1990. Anthony Noble was con- 
victed of rape, sodomy and kidnapping and 
was sentenced to a period of incarceration. 
Priorto his release from prison, in 1995, the 
Board issued an order designating him as a 
predatory sex offender. 

Noble appealed the Board’s decision, 
raising various constitutional challenges to 
both the substance of the statutory scheme 
as a whole and to the procedures utilized 
by the Board in reaching its decision. 

The Oregon Court of Appeals issued 
a per curiam opinion, affirming the Board’s 
decision in Noble v. Board of Parole, 145 
Or.App. 256, 927P.2d 1120 (1996), and the 
State Supreme Court granted review. 

The Court elected to reach the merits 
of only Noble’s procedural issues, finding 
those claims to be dispositive — even 
though the Court recognized that under its 
ruling. Noble could once again be subjected 
to the notification process. 


Noble claimed that he was entitled 
to notice and a hearing under the Due 
Process Clause of the Fourteenth Amend- 
ment to the United States Constitution 
prior to any designation decision. In sup- 
port of that claim, Noble asserted “that 
the designation implicated at least three 
‘liberty’ interests: (1) an interest in repu- 
tation; (2) an interest in privacy; and (3) 
an interest in remaining free of legal obli- 
gations that otherwise would not apply.” 
The asserted interest in reputation was 
the focus of the Court’s decision. 

The Board, citing Paul v. Davis , 424 

U.S. 693, 96 S.Ct. 1 155 (1976) and Seigert 
v. Gilley. 500 U.S. 226, 111 S.Ct. 1789 
(1991), argued that reputational interests 
alone are not “liberty” interests within the 
meaning of the Due Process Clause and, 
therefore, do not merit due process pro- 
tections. 

But the Court distinguished the situ- 
ation in Noble from Davis and Gilley, 
finding that “the interest of the person to 
be labeled goes beyond mere reputation.” 
The Court noted that “ [t] he interest can- 
not be captured in a single word or 
phrase[,]” but “when combined with the 
obvious reputational interest that is at 
stake, [that interest] qualifies as a ‘lib- 
erty’ interest within the meaning of the 
Due Process Clause.” 

The Court concluded that the 
Board’s failure to provide Noble with no- 
tice and a hearing before it designated 
him as a predatory sex offender rendered 
that decision invalid. As such, it held that 
“the Board must remove the designation 
itself, and any adverse consequences 
that flowed from it, to the extent that that 
is possible.” See: Noble v. Board of Pa- 
role, 321 Ox. 485, 964 P.2d 990 (1998). ■ 
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Illegal Detention Violates Substantive Due Process 


T he court of appeals for the Sev- 
enth Circuit held that the deten- 
tion of an individual for 57 days in a 
county jail on a civil contempt warrant 
“shocks the conscience” and violates 
substantive due process. The court fur- 
ther held that this right was clearly 
established, and the defendants were not 
entitled to qualified immunity. 

On August 17, 1994. a bench war- 
rant was issued for the arrest of sixty-two 
year-old Walter Armstrong for failure to 
appear for a contempt hearing regarding 
child support arrearages. Sheriff’s depu- 
ties arrived at Armstrong's house on 
Friday. August 26, to execute the war- 
rant. but they suggested that Armstrong 
voluntarily surrender on Monday to 
avoid a “weekend stay” in the county 
jail. 

On Monday, Armstrong reported as 
proposed, but a series of bureaucratic 
snafus, beginning with a transposed case 
number, resulted in Armstrong’s continu- 
ous confinement well beyond the period 
normally required to resolve these con- 
tempt citations. Although Armstrong 
periodically protested his confinement, 
it was not until Armstrong’s employer 
hired an attorney that he gained his re- 
lease. 

Once freed, Armstrong filed a civil 
rights action in federal court against the 
sheriff, the jail commander, and three 
county jail guards in their individual and 
officials capacities. He also brought sev- 
eral supplemental state law' claims. 

Thereafter, the district court granted 
summary judgment to the defendants on 
the theory that Armstrong could not 
prove that his civil rights were violated. 
The court further reasoned that even if 
he could, the defendants were entitled to 
qualified immunity. With no federal 
claims, the district court declined to en- 
tertain the supplemental state law claims. 

The appeals court began its analy- 
sis by noting that Armstrong’s claim 
turns on the question of whether or not 
his 57-day detention offends substantive 
due process. The court thoroughly re- 
viewed the circumstances of Armstrong’s 
confinement in light of County of Sacra- 
mento v. Lewis, 118 S.Ct. 1708 (1998), 
which embodies the Court’s most recent 
exposition on the nebulous concept of 
substantive due process. 


First, the court considered whether 
Armstrong had some explicit textual 
source of constitutional protection, find- 
ing that neither the Fourth, nor the Eighth 
Amendments afforded Armstrong cover- 
age. Consequently, the success of 
Armstrong’s section 1983 claim hinged on 
whether or not the defendants’ actions 
amounted to an abuse of power that 
“shocks the conscience.” 

To survive summary judgment, the 
court determined that Armstrong had to 
present evidence that the defendants “in- 
tentionally or recklessly deprived him of 
a constitutional right. “Within the con- 
text of a substantive due process claim, 
this involved “an appraisal of the totality 
of the circumstances,” so the court con- 
ducted an extensive review of the facts. 

The court recognized that the county 
possessed no lawful authority to detain 
Armstrong for anything more than a brief 


period. Consequently, his detention for 
57 days amounted to “an affront to sub- 
stantive due process.” The court found 
the guards and the supervisory person- 
nel were deliberately indifferent to 
Armstrong’s rights by ignoring his nu- 
merous protests, and it characterized 
“their practice of refusing complaints [as] 
appalling.” 

The court concluded that 
Armstrong’s official capacity claims sur- 
vive because municipalities (the county) 
do not enjoy qualified immunity. Since the 
law within the circuit was clearly estab- 
lished since 1985, the individual 
defendants were similarly not entitled to 
qualified immunity. As a result, the deci- 
sion of tlie district court was reversed and 
remanded with the additional instruction 
to reinstate Armstrong’s state law claims, 
as well. See: Armstrong v. Squadrito, 152 
F. 3d 564 (7th Cir 1998). ■ 


S.C. Retroactive Parole Elimination 
Violates Ex Post Facto 


r T~'he South Carolina supreme court 
X held that the retroactive statutory 
elimination of parole eligibility for violent 
offenders violates the ex post facto clause 
provisions of the United States and South 
Carolina constitutions. 

Ronnie Phillips, a South Carolina 
state prisoner, pled guilty in 1987 to four 
counts of first degree burglary. At the time 
of his plea Phillips had a prior robbery 
conviction. However, armed robbery was 
not defined as a “violent” crime at the 
time Phillips committed it. See: SC 
Code. Ann § 16-160. Another statute, SC 
Code.Ann§ 24-21-640 denied parole eli- 
gibility to offenders serving a second or 
subsequent conviction for a violent crime. 
At the time of his 1987 guilty plea Phillips 
was eligible for early release from prison 
on parole. 

In 1 993 § 24-2 1 -640 was amended to 
state that it had prospective effect only. 
In 1995 the statute was amended again, 
eliminating language about the law ’s pro- 
spective effect. Phillips was notified by 
the state that due to his 1 982 robbery con- 
viction he was no longer parole eligible. 
Phillips filed a Post Conviction Relief 
(PCR) petition in the Greenville County 
court of common pleas, claiming the ret- 
roactive denial of parole eligibility violated 
his rights under the ex post facto clause. 


The court agreed and granted the peti- 
tion. The court ordered the South 
Carolina Department of Probation, Parole 
and Pardon Services to reclassify Phillips’ 
convictions and grant him a parole hear- 
ing in accordance with the law in effect at 
the time of his convictions. In the alter- 
native, Phillips should be allowed to 
withdraw his guilty plea. 

The South Carolina supreme court 
affirmed. The court rejected the state’s 
argument that California Dept, of Cor- 
rections v. Morales, 115 S.Ct. 1597(1995) 
permits the retroactive denial of parole 
eligibility. “The PCR judge held, and we 
agree, that respondent’s circumstances 
— the complete extinguishment of pa- 
role eligibility — clearly distinguishes 
his case from Morales. Nothing in Mo- 
rales , a very limited decision, suggests 
that the retroactive elimination of parole 
altogether could survive an ex post facto 
challenge. We affirm the circuit judge’s 
order finding that retroactive application 
of § 161-60 so as to deny respondent 
parole eligibility violates his ex post facto 
rights, and requiring respondent be re- 
classified, and that he be afforded parole 
hearings in accordance with his reclas- 
sification.” See: Phillips v. State of South 
Carolina, 504 So.2d 111 (South Caro- 
lina 1998). ■ 
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NY Prisoners have Right to Staff Assistance and Witness Testimony 


T he court of appeals for the Sec- 
ond Circuit held that New York 
state prisoners have a right under the Due 
Process Clause to have disciplinary hear- 
ing officers provide staff assistance and 
to obtain requested documentary evi- 
dence and witness testimony. The court 
further held that these rights were clearly 
established in June 1995, precluding 
qualified immunity to the defendant hear- 
ing officer. 

In 1995, when Auburn Correctional 
Facility was about to implement its incipi- 
ent double-bunking policy, a prisoner was 
allegedly overheard making seditious 
statements in opposition to the policy. 
As a result, he was charged with violat- 
ing 7 N.Y.C.R.R. 270.2(B)(5)(iii) Rule 
104. 12. Within days, he was transferred 
to Southport Correctional Facility. 

On June 30, 1995, a Tier III disciplin- 
ary hearing was convened, at which time 
the hearing officer offered to assist the 
prisoner in preparing his case, in lieu of 
normal staff assistance. The prisoner ac- 
cepted, but he also completed a list of 
witnesses and a request for documents 
he needed for his defense. The hearing 
was then adjourned to allow the hearing 
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officer to locate the documents and con- 
tact the witnesses. 

When the hearing was reconvened 
on July 24, the hearing officer apologized 
for not securing the documents or inter- 
viewing the prisoner’s witnesses. 
Nevertheless, the hearing proceeded to 
conclusion, resulting in a punishment of 
240 days confinement in the Special 
Housing Unit, plus a loss of privileges. 

Several months later, the prisoner 
filed a civil rights complaint in federal 
court alleging that his due process rights 
were violated when the hearing officer 
failed to assist him in preparing his de- 
fense. He further asserted that the hearing 
was procedurallv flawed. 

The district court granted the defen- 
dants summary judgment on the theory 
that they were entitled to qualified immu- 
nity. The court further determined that 
“the record demonstrates that the con- 
duct of the hearing did not violate [the 
prisoners] due process rights.’’ 

The court of appeals decided that 
Eng v. Coughlin, 858 F.2d 889 (2nd Cir. 
1988). was dispositive. In Eng the court 
held that “an assigned assistant who 
does nothing to assist a disabled pris- 
oner ... has failed to accord the prisoner 
his limited constitutional due process 
right of assistance.” In this case, the pris- 
oner was considered “disabled” because 
he was being held in a confinement unit. 

Jury Awards $8,000 

O n November 23, 1 998, a federal 
jury in Sacramento. California, 
awarded state prisoner Johnny Garcia 
$8,000 in damages stemming from a prison 
assault. On January 3, 1994, Garcia (a mem- 
ber of the Northern Mexican prison gang. 
AKA Norteno) was placed in administra- 
tive segregation (ad seg) at New Folsom on 
charges of having stabbed a rival Southern 
Mexican (AKA Sureno) gang member. 
Upon arriving in the segregation unit Garcia 
told unit prison guards of his gang affilia- 
tion to ensure he was given a proper cell 
assignment. 

Despite having the information about 
Garcia’s gangaffiliaiioa guard&ary Coombes 
placed a hand cuffed Garcia into a cell with a 
rival Sureno gang member. Garcia was placed 
into the cell handcuffed and before guards 
could release him his cellmate repeatedly 
stabbed and slashed Garcia with a razor knife 
as guards looked on. 

Garcia filed suit claiming that Coombes 
and four other guards had violated his 


The court also recognized that Fox 
v. Coughlin, 893 F.2d 475 (2nd Cir. 1990), 
established that prison authorities may 
not refuse to interview a prisoner’s re- 
quested witnesses “without a valid 
reason.” The burden rests upon the 
prison officials to prove the rationality 
of their reasoning. The reasons offered 
by the hearing officer were specious. 

In light of the court’s prior deci- 
sions in Eng and Fox , the court held 
that the contours of the prisoner’s due 
process rights were well defined at the 
time of the hearing. As a result, it was 
determined that the district court erred 
in granting qualified immunity to the 
hearing officer. 

The court also applied Sandin v. 
Comer . 515 U.S. 472 (1995), to the 
prisoner’s claim, but noted that any de- 
termination of whether or not a period 
of disciplinary confinement amounts to 
the “atypical and significant” hardship 
requirement of Sandin, is a 
fact -intensive inquiry. Since the district 
court neglected to make any factual 
findings in this regard, the determina- 
tion of whether the prisoner had a 
protectable liberty interest was re- 
manded for further proceedings. The 
judgment of the district court was va- 
cated. See: Ayers v. Ryan, 152 F.3d 77 
(2nd Cir. 1998). ■ 

In CA Prison Assault 

Eighth amendment right to safety by de- 
liberately placing him in a cell assignment 
where they knew he was likely to be 
harmed. 

Garcia represented himself pro so 
throughout the trial and other court pro- 
ceedings. The jury awarded him $8,000 in 
compensatory damages against Coombes. 
The jury ruled in favor of the other four 
guards and also declined to award punitive 
damages. Coombes argument that Garcia’s 
cell placement was an accident was obvi- 
ously rejected by the jury. 

In a pretrial brief deputy attorney gen- 
eral Jennifer Week stated “The verdict in 
this case will be determined- by deciding 
who is entitled to credibility and who is not.” 
Ms. Week had no comment after the ver- 
dict was rendered. Readers should note this 
was an unpublished jury verdict. We would 
like to thank Michael Espitia for bringing 
this case to our attention. See: Garcia v. 
Pozzi, USDC EDCA, Case No. 
OV-S-95-0009-DADP ■ 
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7th Circuit Defines Court Access Claims Involving Property 


T he court of appeals for the Sev- 
enth circuit held that prisoners 
cannot base court access claims on the loss 
of property unless that loss results in an 
ongoing hindrance or actual injury to an 
underlying claim. The court also discussed 
pleading standards in civil rights cases. 

Fred Nance, an Illinois state prisoner, 
was transferred from one prison to another 
in order to be closer to the state court he 
was scheduled to appear in a motion to ask 
for leave to withdraw a guilty plea. Nance 
had a box of personal possessions and 
photocopies of court cases he wanted to 
have handy when arguing to withdraw his 
guilty plea. Cher his protests the box of 
property' was shipped separately and “dis- 
appeared,” never to be seen again. 

Nance sued the prison property clerk, 
J.D. Vierrege, claiming he deprived Nance 
of his right of access to tire courts by misdi- 
recting his property. The district court 
dismissed the suit, holding Nance had not 
pleaded any facts showing Vierrege had 
acted deliberately The court of appeals af- 
firmed 

The appeals court held the district 
court erred in dismissing the suit on the 
basis that it did. Under Fed.R.Civ.P. 8plain- 
tififs do not have to plead legal facts or 
theories, they need only set out a claim for 
relief, which Nance did. The lower court had 
ruled Nance's facts were consistent with 
negligence. The appeals court held this was 
true but irrelevant. “None of Nance’s fac- 
tual averments rules out tire possibility that 
Vieregge acted deliberately, so the com- 
plaint may not be dismissed on this ground, 
even if negligence is a more likely explana- 
tion than malice. Only later — via summary 
judgment or trial — does a court sift the 
probable from the merely possible. Civil 
rights complaints are not held to a higher 
standard than complaints in other civil liti- 
gation.” 

Despite this error, the court concluded 
that dismissal was appropriate for several 
reasons. Even if Vierrege had spitefully mis- 
directed Nance’s property, Nance’s remedy 
lies with the Illinois court system via a tort 
claim. See: Parrott v. Taylor, 451 U.S. 527, 
101 S.Ct. 1 908 (1981) and Hudson v. Palmer, 
468 U.S. 517 (1984). Tire court observed that 
Hudson and Parrott do not apply directly 
to this case “because no amount of pro- 
cess (or promise of compensation) 
authorizes a state to foreclose a prisoner’s 


access to a federal courthouse. But these 
causes may apply indirectly, when the pris- 
oner seeks relief unrelated to access.” 

Lewisv. Casey, 518U.S. 343. 116 S.Ct. 
2174 (1996)|777V. Aug. 1996] requires that 
a prisoner claiming denial of his right of 
access to the courts must show that un- 
justified acts or conditions hindered his 
efforts to pursue a legal claim. “If the hin- 
drance is ongoing, prospective relief can 
compel the state to restore access so that 
the claim may be vindicated.” In this case 
Nance did not seek injunctive relief be- 
cause he was no longer in prison and 
claimed neither an ongoing hindrance or 
that another deprivation of his legal mate- 
rials was likely. 

The court was extremely skeptical 
about Nance’s claim for money damages, 
the only relief available. “But damages for 
what injury? If the injury in question is los- 
ing the underlying case, then Heck v. 
Humphrey, 512 U.S. 477, 114 S.Ct. 2364 
(1994). [PLN, Sep. 1994] comes into play. 
Heck holds that a damages remedy that 
necessarily implies the invalidity of a crimi- 
nal conviction (or the loss of good time 
credits, see Edwards v. Balisok, 520 U.S. 
641, 117S.Q. 1584(1997)) is impermissible 
while that conviction stands. Nance 
pleaded guilty; his efforts to withdraw the 
plea (if that is what occurred) would be a 
good ground for a new' hearing on the mo- 
tion to set aside the plea, it would not 
establish that Nance is entitled to damages 
for wrongful incarceration not unless he 
went to trial and was acquitted or the inval- 
idity of his incarceration was established in 
some other fashion. The holding of Lewis 
that a claim based on deprivation of access 
to the courts requires proof of concrete in- 
jury, combined with the holding of Heck, 
means that a prisoner in Nance’s position 
must have the judgement annulled before 
damages are available for wrongful impris- 
onment.” 

The court noted, however, that Nance 
did not seek damages for wrongful impris- 
onment but only sought compensation for 
the duplicated cases. The court held that 
damages “measured by the cost of copy- 
ing the same sheaf of documents” made 
this a “run of the mill due process claim. ” 

“What makes an access to the courts 
claim distinctive is the remedy-equitable 
relief to restore access, or damages to com- 
pensate for the loss of the underlying 


litigation. When neither remedy is sought 
(or appropriate) the access claim should be 
treated the same way as a simple lost or 
stolen property claim. .. Indeed, it might 
clarify matters to say that when the only 
relief sought is the value of the missing 
property the prisoner is not making an ‘ac- 
cess’ claim at all.” See: Nance v. Vierrege, 
1 47F.3d 589 (7th Cir. 1998). 

Readers should note that in 
Crawford-El v. Britton, 118 S.Ct. 1584 
( 1 998) [PLN, July, 1998] the supreme court 
held that a prisoner had stated a First amend- 
ment claim when he alleged that a prison 
employee had intentionally misdirected his 
legal property to retaliate against him for 
prior litigation. Federal claims involving 
state prisoners’ loss of property are diffi- 
cult and unlikely to succeed if brought as 
due process or court access claims. 
Crawford-El is distinguishable because it 
was the act of retaliation for constitution- 
ally protected activity (suing prison officials 
and speaking to the media) which was un- 
lawful, not the actual misdirection of his 
property. ■ 
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Failure to Give Summary Judgement Notice is Reversible Error 


T he court of appeals for the Ninth 
Circuit, enbanc, reaffirmed that 
pro se prisoner litigants are entitled to 
fair notice of the requirements of the 
summary judgment opposition rule. 
The court also held that the notice re- 
quirement may be met by the other 
party rather than just the district court. 
The court held that failure to give the 
notice, while subject to a harmless er- 
ror analysis, will rarely be harmless 
error in cases involving pro se prisoner 
litigants. This ruling is extremely impor- 
tant for litigants in the Ninth Circuit 
because it spells out the requirements 
of the summary judgement notice rule 
and holds that failure to observe the 
rule will constitute reversible error in 
the majority of cases. 

Lee Rand, an HIV+ California state 
prisoner, filed suit challenging numer- 
ous conditions of confinement related 
to being placed in a prison infirmary 
due to his illness. The defendants 
moved for summary judgment on all of 
Rand’s claims. Their motion contained 
a section titled “Notice of Rules Relat- 
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ing to Summary Judgement.” The court 
granted summary 1 judgment on some of 
the claims and denied it as to others. In 
a second motion for summary judgment 
the remainder of Rand’s claims were dis- 
missed. At no point did the district 
court inform Rand of the requirements 
necessary to oppose the defendants’ 
motion for summary judgment nor of the 
consequences if he failed to respond to 
the defendants’ summary' judgment mo- 
tion under Fed.R.Civ.P. 56. 

Initially a panel of the Ninth circuit 
reversed and remanded because the 
district court did not notify Rand of his 
duties and responsibilities in respond- 
ing to the defendants’ summary 
Judgment motion. See: Rand v. 
Rowland. 113 F.3d 1520(9thCir. 1997). 
That opinion was withdrawn and the 
case was reheard en banc. 

A majority of the en banc court held 
both district court orders dismissing the 
claims in this case must be vacated be- 
cause the district court did not provide 
Rand with the Rule 56 notice required 
by Klingele v. Eikenberry, 849F.2d409 
(9th Cir. 1988). 

The en banc court reaffirmed the 
Klingele rule that pro se prisoner liti- 
gants be given notice of the 
requirements of summary judgment op- 
position. However, the court overruled 
Arreola v. Managong, 65 F.3d 801 (9th 
Cir. 1995) which required that the sum- 
mary judgment notice be given by the 
district court.. While the moving party 
can provide the notice sufficient to sat- 
isfy Klingele, the court emphasized that 
such notice must be a separate docu- 
ment, it must be served with the motion 
for summary judgment and it must state 
that the court requires that the notice 
be given. 

The five requisite parts of this sum- 
mary judgment notice, whether 
provided by the district court or the 
moving party are: 1 ) it must be phrased 
in ordinary, understandable English. 2) 
It must inform the prisoner of the right 
to file counter affidavits or other re- 
sponsive evidence. 3) The prisoner 
must be informed of the effect of losing 
a motion for summary judgment. 4) The 
notice should state that if the prisoner 
litigants fails to successfully challenge 
the moving party’s summary judgment 


motion with opposing affidavits or evi- 
dence, judgment must be entered 
against the prisoner without a trial. And 
finally, if any local rule provides for 
additional requirements, the notice must 
contain a short and plain statement of 
the local rule’s requirements. The court 
ruling contains an appendix with a 
sample of what a Klingele notice 
should look like. 

The ruling states that harmless er- 
ror will be the exception to the rule as it 
would be an unusual case where the 
record would establish that failure to 
receive the Klingele notice was harm- 
less. An example given by the court is 
where the prisoner has received proper 
notice in prior litigation and thus can 
be assumed to be familiar with the rule. 

Applying these standards to the 
current case, the majority held that the 
notice given to Rand by the California 
Attorney General’s office was deficient 
in several respects. First, it was included 
in the defendants’ summary judgment 
motion, it was not a separate document. 
Second, it was not phrased in ordinary 
language an average person could un- 
derstand. The defendants cited case law 
and legal authority designed to inform 
a lawyer, not a pro se prisoner. Most 
importantly, the notice did not inform 
Rand of the consequences of losing the 
summary judgment motion. The court 
therefore vacated the two rulings 
against Rand and remanded the case to 
the district court for further proceed- 
ings. 

The dissenting opinion would have 
held that the Klingele rule is unneces- 
sary and burdensome to the Ninth 
Circuit’s caseload, 25% of which is pro 
se prisoner litigation. The dissent said 
the rule was unfair to non prisoner pro 
se litigants because it did not apply to 
them. Apparently ignoring the fact that 
Arizona and Idaho, which are in the 
Ninth Circuit, have abolished prison 
law libraries, the dissent argued the rule 
was unnecessary because prisoners 
have access to adequate prison law li- 
braries and the requisites of the 
Klingele rule are set forth clearly in Rule 
56 of the Rules of Civil Procedure. See: 
Rand v. Rowland, 154 F.3d 952 (9th Cir. 
1998)(enbanc). ■ 
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No Appeal Allowed in LA Consent Decree Dissolution 


T he court of appeals for the Fifth 
circuit held that it lacked juris- 
diction to hear an appeal to a district court 
ruling that dissolved virtually all consent 
decrees governing prisons and jails in the 
state of Louisiana because the plaintiffs 
did not file a notice of appeal in a timely 
manner. This ruling illustrates the impor- 
tance of understanding and complying 
with the Federal Rules of Civil Procedure. 

Since 1969 federal courts have over- 
seen the operation of virtually all jails and 
prisons in Louisiana. Most lawsuits over 
jail and prison conditions were resolved 
with consent decrees setting population 
caps and prisoner-staff ratios. Hamilton 
v. Schriro is a class action suit begun in 
1969 over jail conditions throughout the 
state. Williams v. Edwards is a class ac- 
tion suit started in 1971 over prison 
conditions throughout the state. In 1981 
all the prison and jail consent decrees and 
class action suits were consolidated and 
placed before federal district court judge 
Frank Polozola. 

In 1996 counsel for the Williamsphm- 
tiffs filed a motion to dissolve all consent 
decrees over all state, parish (county) and 
city jail facilities housing Department of 
Corrections prisoners, except for the peni- 
tentiary at Angola and some juvenile 
prisons. The decrees would terminate on 
April 1, 1997.0nSeptember26, 1996, judge 
Polozola entered an order approving disso- 
lution of the decrees. On October 23 , 1 996, 
the Hamilton plaintiffs filed a motion to re- 
consider and vacate the September 26 
orders, claiming their due process rights 
were violated because they were not in- 
cluded in the settlement negotiations 
resulting in the agreement to dissolve the 
consent decrees, were not given notice of 
the filing, weren't signatories to the agree- 
ment and weren’t present when it was 
entered. The district court dismissed the 
motion and on April 30, 1997, the Hamilton 
plaintiffs filed a notice of appeal to the April 
1 order that dissolved the decrees. 

The court of appeals held that con- 
sent decrees are injunctions under 28 U.S.C. 
§ 1292(a)(1). The court held that the Sep- 
tember 26, 1996, order was the one being 
appealed, not the April 1 order dissolving 
the decrees. Fed.RCiv.P 4 requires that a 
notice of appeal be filed within 30 days of 
entry of final judgment. The motion for re- 


consideration filed by the Hamilton plain- 
tiffs did not toll the 30 day period. 

In an important footnote, the court ex- 
plains that a Fed.R.Civ.P. 60(b) motion for 
relief from judgment does not toll the run- 
ning of time for filing a notice of appeal while 
aFed.RCiv.P. 59(e) motion to alter or amend 
judgment does. To be timely filed a Rule 
59(e) motion must be filed within ten days 


of the order or ruling the party is complain- 
ing about. For Rule 4 purposes, motions 
that are untimely under Rule 59(e) must be 
treated as Rule 60(b) motions. 

The court dismissed the appeal hold- 
ing it lacked appellate jurisdiction because 
the notice of appeal was not filed in a timely 
manner. See: Hamilton Plaintiffs v. Williams 
Plaintiffs, 147 F.3d 367 (5th Cir. 1998). ■ 


Indiana May Not Deny Pay and Educational 
Programs to Protective Custody Prisoners 


T he Court of Appeals of Indiana 
has held that the Indiana Depart- 
ment of Corrections (DOC) violated state 
law, Title 11. Section 11-10-5-1 when it de- 
nied all education programs to prisoners in 
protective custody. The court held that the 
DOC must pay prisoners voluntarily placed 
in the Protective Custody Unit (PCU) the 
same pay as involuntarily placed prison- 
ers. 

Mark A. Faver and Rodney DeHart. 
Indiana state PCU prisoners filed this class- 
action suit alleging that the unequal 
treatment of PCU prisoners violated their 
equal protection rights guaranteed by the 
federal constitution, the Indiana Constitu- 
tion, and several state statutes. PCU 
prisoners are denied access to education 
programs, correspondence courses, and 
other programs available to general popu- 
lation prisoners. Additionally, prisoners 
voluntarily placed in PCU do not receive 
the $0.65 per day “state pay” given general 
population prisoners and PCU prisoners 
who participate in employment, educational 
or vocational programs or the $0.65 per day 
“idle pay” given to other administrative 
segregation prisoners. Most of the prison- 
ers’ claims were settled priorto trial. After a 
two-day bench trial, the trial court decided 
tlie remaining claims against the prisoners. 
The prisoners appealed. 

The Court of Appeals of Indiana held 
that the fact that “state pay” and “idle pay” 
was available to some, but not all, PCU pris- 
oners proved deliberate discrimination. The 
state might have an interest in denying 
“state pay” to prisoners who do not work, 
but could have no interest in providing it to 
some prisoners who do not work, but not 
others. Thus, the "idle pay” should be made 
available to voluntary PCU prisoners to the 
same extent it is available to involuntary 
PCU prisoners who cannot work due to 
PCU security constraints. 


Addressing the issue of lack of educa- 
tion programs solely under state statute, 
the court of appeals held that Title 1 1, Sec- 
tion 11-10-5-1 ofthe Indiana Code mandates 
that the DOC provide each prisoner with 
access to education programs. Since the 
prisoners did not request access to classes 
with other prisoners, but only wanted ac- 
cess to correspondence and video taped 
courses, security considerations and lim- 
ited resources could not excuse the DOC 
from providing the education programs. The 
judgment of the trial court was reversed. 
See: Faver v. Bayh, 689 N.E.2d 727 
(Ind.Ct.App. 1997). ■ 
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U.S. District Courts Have No Authority To 
Grant Or Deny Credit Toward Sentence 


T he court of appeals for the Sec- 
ond circuit held that district 
courts do not have the authority to order 
the Federal Bureau of Prisons (BOP) to 
either grant or deny credit or to disre- 
gard the BOP’s sentence calculation. 

A federal prisoner, Peter Thomas 
Whaley, was convicted of a drug offense 
and carrying a firearm during the com- 
mission of a drug offense. He plead guilty 
and was sentenced to 77 months for the 
underlying offense, a consecutive 5 -year 
term for the firearm offense, and a 3 -year 
term of supervised release. 

After serving his entire sentence for 
the underlying drug offense and 508 days 
for the firearm offense, Whaley’s convic- 
tion on the firearm offense was vacated 
under Bailey v. United States, 516US 137 
(1995). Having fully served his sentence 
for the drug offense, he was released and 
began serving his 3 -year term of super- 
vised release. He was found guilty of 
having violated the conditions of his 
supervised release after serving about 
one year under supervision and sen- 
tenced to a 6-month term. 

The BOP determined, pursuant to its 
Program Statement (policy ) 5880.28 (Sen- 
tence Computation Manual), that 6 
months (180 days) of the 508 days that 
Whaley had served in custody for his 
vacated firearm conviction should be 
credited against his six month sentence 
for violating his supervised release. 

The BOP notified the court of its ac- 
tion and at the court’s direction released 
Whaley. The government moved to 
modify the sentence, pursuant to 
Fed.RCrim.Pro. 35(c), to take into account 
the 508 days that Whaley had spent in 
custody on his firearm conviction be- 
cause United States Sentencing Guideline 
§ 7B1 .3(e) says a supervised release vio- 
lation term "shall increase a term of 
imprisonment . . . bv the amount of time in 
official detention that will be credited to- 
ward service of the term of imprisonment 
under 18 U.S.C. § 3585(b).” 

The district court denied the Rule 3 5 
motion and rejected the contention that 
Whaley was entitled to sentencing credit 
for the 508 days already served. The 
court held that the § 3585(b)(1) provision 
did not apply because the offense for 
which Whaley’s 6-month sentence was 


imposed was the violation of supervised 
release offense and not the underlying 
drug offense that gave rise to the super- 
vision. See: United States v Whaley, 5 
F.Supp. 110, 112-13 (E.D.N.Y. 1998). 

The appellate court vacated the dis- 
trict court’s order on the premise that the 
Attorney General, through the BOP, pos- 
sessed the sole authority to make credit 
determinations pursuant to 18 U.S.C. § 
3585(b), and the district courts do not 
have authority to order the BOP to either 
grant or deny credit or disregard the 
BOP’s calculations citing to United States 
v Wilson, 503 US 329,333 (1992) as author- 
ity. However, the court held the district 
court erred as a matter of law in failing to 
apply U.S. S.G. § 7Bl(e) and interpreting 
§ 3585(b)( 1 ) as applying to the offense of 


T fte Fifth Circuit court of appeals 
held that a sheriff violated the 
Equal Protection Clause of the Four- 
teenth Amendment when he promulgated 
a policy of granting good time to county 
prisoners sentenced by a judge and de- 
nying it to prisoners w ho elected to have 
a jury' sentence them. 

Jeffery “Zeal” Stefanoff, a Texas 
prisoner, was convicted of misdemeanor 
possession of marijuana and sentenced 
to 180 days in the Hays County Jail. 
Stefanoff requested that the Hays 
County Sheriff Paul Hastings award him 
good time under a Texas statute allow- 
ing the discretionary granting of good 
time. The sheriff denied the request. 

Stefanoff filed suit under 42 U.S.C. 
§ 1983, alleging violations of his equal 
protection and First Amendment rights 
in Hastings’s denial of his request for 
discretionary good time. Hastings admit- 
ted he had a policy of denying good time 
to prisoners who elected to receive their 
sentence from a jury while granting it to 
those sentenced by a judge. 

Hastings defended the policy, claim- 
ing it was designed to defer to the 
"conscience of the community as ex- 
pressed” by juries. He also stated that 
he would have denied the good time even 
without the policy because Stefanoff dis- 


violating supervised release rather than 
as applying to the underlying offense, 
thus granting Whaley credit of the 6 
months already served. 

Apparently the government wanted 
a remand for resentencing on the original 
6-month term to increase the sentence, 
claiming the original sentencing was ille- 
gal, but the court found it had no 
jurisdiction to order resentencing. The 
court could only review a judgment 
brought before it on direct appeal. 

Whaley was released by the district 
court on a stay pending appeal and the 
court of appeals extended the stay. 
Whaley never had to do any prison time 
on his supervised release revocation. See: 
United States v Whalev, 148 F.3d 305 (2nd 
Cir.1998). ■ 


ruptedjail operations by staging a hun- 
ger strike, corresponding with the media, 
and expressing a desire to organize 
other prisoners, thus creating the basis 
of Stefanoff’s First Amendment claim. 
The district court denied Hastings’s 
motion for summary judgment based on 
qualified immunity and Hastings ap- 
pealed. 

The Fifth Circuit held that the policy 
of not granting good time to prisoners 
who receive their sentence from a jury 
violated the Equal Protection Clause of 
the Fourteenth Amendment because it 
did not rationally promote a legitimate 
government objective. However, 
Stefanoff’s activities were sufficiently 
disruptive that Hastings had a valid pe- 
nological interest in curtailing them, 
making it objectively reasonable for 
Hasitngs to deny the good time on that 
basis. This rendered the equal protec- 
tion claim moot. The case was reversed 
for entry of summary judgment in 
Hastings’s favor based on qualified im- 
munity. This decision did not directly 
affect Stefanoff’s claim against the 
county but may have placed the suit in a 
legal and evidentiary posture which 
would make it impossible for Stefanoff 
to prevail. See: Stefanoff v. Hays County, 
Tex., 154F.3d523 (5th Cir. 1998). ■ 


Denial of Good Time Because of Jury Sentencing 
Choice Violates Equal Protection 
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$45,000 Award in BOP Tort Claim Medical Neglect Suit 


A federal district court in Texas 
has awarded a pro se federal 
prisoner $45,000 under the Federal 
Tort Claims Act (FTCA), 28 U.S.C. §§ 
2671-2680, for medical neglect by the 
United States Bureau of Prisons (BOP) 
in failing to transfer him to a medical, 
facility. 

Wali Muhammed, a federal pris- 
oner in Texas, has severe physical 
limitations. When initially incarcer- 
ated in FCC El Paso in April 1992, he 
informed BOP medical personnel of 
back and leg problems due to a gun- 
shot wound. In early 1993, he was 
transferred to FCI Texarkana. In Feb- 
ruary, 1993, the regional director of the 
BOP, South Central Region, noted that 
Muhammed might require treatment at 
a medical center. 

Diagnosed with sciatica (pain in 
hip and thigh, possibly caused by the 
sciatic nerve) in March 1993, and para- 
paresis (paralysis of lower limbs) in 
July 1993 due to the gunshot wound, 
Muhammed was assigned a lower 
bunk and given athletic and climbing 
restrictions. In January 1994 his re- 
quest for a cane or wheelchair was 
denied. In May 1 994 a cane and knee 
brace were ordered for him. He was 
told by medical staff not to walk or 
stand for prolonged periods or lift 
over 25 pounds and was given pain 
medication. 

In June 1994, Muhammed was 
convicted in federal court for a sec- 
ond offense. His judgment and 
sentence contained a recommendation 
from the BOP that he receive treatment 
at the medical facility in Fort Worth. 
The BOP ignored its own recommen- 
dation. 

Muhammed’s pain and mobility 
problems continued. In December 
1994 he fell, receiving only minor in- 
juries. After an MRI scan, a 
neurologist and the prison physician 
diagnosed Muhammed with an un- 
known disease, unrelated to the 
gunshot wound. 

Muhammed fell again, causing 
persistent severe pain in his lower 
back and right leg which increased 
when he climbed stairs. He was given 
crutches, then transferred to FCI-E1 
Reno, another unsuitable facility. 


While at El Reno, a neurosurgeon di- 
agnosed Muhammed as suffering 
from progressive paralysis caused by 
an upper motor neuron lesion; trans- 
fer to a medical facility was 
recommended. In September 1995 
Muhammed was transferred to the 
Medical Center for Federal Prisoners 
at Springfield, Missouri. In February 
1996 he returned to El Reno, effec- 
tively confined to a wheelchair, and 
diagnosed as having a rare form of 
progressive spinal cord degeneration. 
Recognized as parapalegic, the staff 
at El Reno began efforts to have 
Muhammed transferred to a more suit- 
able facility. Their repeated requests 
were denied. Finally, in August 1996, 
Muhammed was transferred to Fort 
Worth. 

The court found that Muhammed 
was required to use facilities which 
were unsuitable to him as a handi- 
capped person. Throughout his stay 
at Texarkana, Muhammed “was re- 
quired to climb stairs and other 


heights and walk long distances in 
order to do those things that he rea- 
sonably would be expected to do” 
such as shower, eat, and have visits. 
The BOP failed to exercise a reason- 
able degree of care or ordinary 
diligence and was negligent in failing 
to transfer Muhammed to a facility 
that would accommodate his physi- 
cal limitations. This was a violation 
of the BOP’s mandate to “provide suit- 
able quarters and provide for the 
safekeeping, care, and subsistence” 
of federal prisoners under 18 U.S.C. § 
4042. This mandate creates a private 
cause of action allowing damages to 
be recovered under the FTCA for 
breach of duty. 

The court awarded $30,000 for 
physical pain and $ 15,000 for mental an- 
guish and concern resulting from the 
inadequate facilities and the BOP’s dis- 
regard of the transfer recommendations 
by medical personnel and a federal 
judge. See: Muhammed v. U.S., 6 
F.Supp.2d 582 (N.D.Tex. 1998). ■ 


Released Sex Offender Not ‘In Custody’ For Habeas 


I n a case of first impress- 
ion. theNinth Circuit ruled that a 
sex offender who has completed his sen- 
tence, but who must register under a 
so-called "Megan’s Law,” is not “in cus- 
tody' 1 for purposes of federal habeas 
corpus. 

In 1 990, Elbert W. Williamson was 
convicted in Washington state court of 
one count of child molestation. Williams 
served one year of community placement 
and was discharged from his sentence 
in August, 1994. 

In August, 1995, Williamson filed a 
petition for habeas corpus challenging 
the validity of his conviction. The dis- 
trict court held that Washington state’s 
requirement that Williamson register as 
a sex offender placed him "in custody” 
for purposes of federal habeas corpus 
relief, but dismissed his petition on other 
procedural grounds. 

On appeal, the Ninth Circuit affirmed 
dismissal, but on different grounds, hold- 
ing that Williamson is not “in custody” 
by virtue of having to register as a sex 
offender. The court offers a brief hi story 
of rulings defining who is “in custody” 
for purposes of federal habeas corpus. 
22 


A parolee is in “custody” because 
parole “imposes conditions which sig- 
nificantly confine and restrain freedom.” 
Similarly, a person who was sentenced 
to attend 14 hours of an alcohol rehabili- 
tation program is “in custody” because 
“requiring appellant’s physical presence 
at a particular place, significantly re- 
strains appellant’s liberty...” 

The court notes that Washington’s 
sex offender registration law “does not 
require Williamson even to personally 
appear at a sheriff’s office to register; 
registration can be accomplished by 
mail.” Thus the law does not “demand 
his physical presence at any time or 
place” and therefore does not place 
Williamson “in custody” for purposes 
of federal habeas corpus. 

Rather, sex offender registration is 
characterized by the court as a “collat- 
eral consequence” of the underlying 
conviction, such as the inability to vote, 
carry firearms, engage in certain busi- 
nesses, or serve as a juror. See: 
Williamson v. Gregoire, 151 F3d 1180 
(9th Cir. 1998) ■ 
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$1,500 in Disabled Prisoner Work Suit 


T he Eighth Circuit court of ap- 
peals has upheld the award of 
$ 1 , 500 against prison officials who forced 
a prisoner to perform manual labor which 
violated his medical work restrictions and 
resulted in injury. 

German Williams, an Arkansas state 
prisoner, was assigned a medical classi- 
fication of M-2P (no prolonged stooping, 
walking, standing, or strenuous physi- 
cal activity in excess of four hours) upon 
entering prison due to a back injury from 
a car accident. He also suffered from and 
received medication for hypertension. 
Despite the classification, Williams was 
assigned to a construction crew and re- 
quired to carry and push heavy loads. 

Williams sought assistance in being 
reclassified from various sources, includ- 
ing his supervisor and a prison nurse. 
The nurse promised to get Williams’s 
medical records, but never did. 

At a classification committee, an as- 
sistant warden who was aware of 
Williams's complaints tried to get the 
committee to defer permanently assign- 
ing Williams to a construction job before 
they reviewed his then unavailable medi- 
cal records. A prison captain disagreed 
and convinced the committee to perma- 
nently assign Williams to construction. 

After working in heavy construction 
for four months, Wi lliams suffered a her- 
niated disc while pushing a wheelbarrow 
uphill. During the four months, Williams 
had repeatedly requested reclassification, 
evaluation of his medical condition, and 
honoring of his medical pass for hot show- 
ers to relieve back pain — all to no avail. 
During this time, a construction supervi- 
sor saw Williams sitting on a bench, 
recovering from high blood pressure. The 
supervisor ordered Williams back to work 
and the bench destroyed. Following his 
injury. Williams filed suit under § 1983 
claiming a violation of his Eighth Amend- 
ment rights by prison officials for 
knowingly requiring him to perform labor 
made dangerous by his medical condition, 
resulting in a back injury. 

The magistrate judge found that the 
prison nurse, captain, and construction 
supervisor violated Williams’s Eighth 
Amendment rights and recommended 
awarding him $500 from each of them. 
Other defendants not directly involved 
were dismissed from the suit. The dis- 


trict judge adopted the magistrate’s re- 
port and recommendations. The 
defendants appealed. 

The Eighth Circuit held that the 
prison captain’s and construction 
supervisor ’s disregard for Williams’s medi- 
cal condition amounted to knowingly 
compelling him to do work dangerous to 


his life or health, resulting in injury, in 
violation of the Eighth Amendment. The 
prison nurse was deliberately indifferent 
to Williams serious medical needs when 
she failed to secure the medical records 
or have Williams reevaluated. The award 
was upheld. See: Williams v. Norris, 148 
F.3d983 (8th Cir. 1998). ■ 


Timothy ‘Little Rock’ Reed Released on Parole 


O n December 17, 1998, Timothy 
“Little Rock” Reed was rein- 
stated to his Ohio parole following a five 
year extradition battle. Reed, a former 
prison activist, fled Ohio In 1993 when 
he was accused of violating his parole 
conditions six weeks before his parole 
was due to end. Reed found refuge in 
new Mexico where the courts refused to 
extradite him, finding that Ohio prison 
and parole officials sought to retaliate 
against him for his criticisms of prison 
policies. [PLN, July, 1998, “New Mexico 
Supreme Court Grants Asylum to Little 
Rock Reed.”] The U.S. supreme court 
later ordered Reed’s extradition to Ohio. 
See: New Mexico ex rel Ortiz v. Reed, 
118 S.Ci. 1860 (1998). [PLN, Sep. 1998], 
Reed was arrested at his lawyer’s of- 
fice in Albuquerque when he showed up 
for a deposition as he had refused to sur- 


render to police for extradition to Ohio. 
Reed was swiftly extradited to Ohio for 
his parole revocation hearing. Parole 
hearing officer Walter Hoff found Reed 
guilty of violating four conditions of his 
parole but reinstated parole. When Reed 
completes the remaining six weeks of 
parole he will be recommended for re- 
lease. 

The state of Ohio fought for Reed’s 
extradition for five years. Ohio prison 
spokeswoman Andrea Dean called the 
outcome of Reed’s hearing “typical.” 
Reed’s New Mexico attorney Steven 
Looney, disagreed. Looney credited the 
intense media attention that Reed’s case 
received for the hearing’s outcome. 

Reed told reporters that after com- 
pleting his Ohio parole with his mother 
in Ohio he would rejoin his wife and son 
in New Mexico. ■ 


$355,000 Verdict in New York Asthma Death 


O n November 23, 1998, New York 
court of claims judge Nicholas 
Midley Jr. awarded the family of Peter 
Farace $350,000 in damages for Farace’s 
death and $50,000 in interest. 

Farace, 25, died of an asthma attack 
on February 9, 1986 at the Auburn Cor- 
rectional Facility in New York. Farace had 
sought a refill of his prescription inhaler 
that he used to control his asthma condi- 
tion. Guards ensured that his requests 
never reached prison medical staff. While 
locked in his cell for the night Farace suf- 

New York Jail Brutality 


fered an asthma attack. Farace died a slow 
agonizing death when his lungs filled with 
fluid and his blood vessels ruptured un- 
der the strain of trying to breathe. 

The case dragged through the courts 
for years as the Farace family was unable 
to show medical malpractice by prison 
medical staff. In awarding damages, judge 
Midey found Farace’s death was directly 
attributable to negligence by prison se- 
curity staff. 

Source: The Times New Herald |g 

Suit Settled for $3,500 


O n September 25, 1998, the City 
of New York settled a brutality 
suit for $3,500. Edward Massey, a pris- 
oner at the Anna M. Kross Center In East 
Elmhurst. New York, was attacked by sev- 
eral jail guards after he protested the 
beating of another prisoner. Massey suf- 
fered bruises and lacerations. 

Massey filed suit, pro se, claiming 
the beating violated his constitutional 


rights. After assorted pretrial maneuvers, 
the defendants settled the case without 
admitting any wrongdoing. The city of 
New York paid Massey $3,500 to dismiss 
the suit. Readers should note this is an 
unpublished settlement. If you win an 
unpublished jury werdict or settle a case, 
let us know about it. See: Massey v. City 
of New York, et al., USDC SDNY, Case 
No. 97C1V-7607(LAP). ■ 
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Parole Change May Violate Ex Post Facto; 
Change Can be Challenged Via § 1983 


I n two separate rulings the court of 
appeals for the District of Colum- 
bia circuit held that changes to parole 
eligibility schemes may violate the ex post 
facto clause and such changes can be 
challenged via42U.S.C. § 1983 ratherthan 
by habeas corpus. The court also held 
that the denial of access to prison treat- 
ment programs may violate equal 
protection. These rulings will be useful 
to anyone challenging retroactive 
changes to parole board rules. 

In the first case, Clarence Blair-Bey 
filed a habeas corpus petition in federal 
court claiming that revisions in the pa- 
role consideration process enacted after 
he was sentenced violated his due pro- 
cess and ex post facto rights. The district 
court dismissed the petition, holding fed- 
eral courts lack jurisdiction to hear habeas 
petitions filed by D.C. prisoners. The 
court also ruled against Blair-Bey on the 
merits. The court held Blair-Bey’s habeas 
petition was a civil action within the mean- 
ing of28 US. C. § 1915, requiring him to 
pay the filing fee. The court of appeals 
reversed and remanded. 

At the outset the court held, as ev- 
ery other circuit court to consider the 
issue has. that habeas actions are not 
subject to the filing fee provisions of the 
Prison Litigation Reform Act (PLRA). 
Therefore the district court erred when it 
required Blair-Bey to pay a partial filing 
fee. As a jurisdictional matter, the court 
held that section 16- 1 90 1 of the D. C. Code 
does not prevent federal courts from hear- 
ing habeas petitions filed by D.C. 
prisoners under28U.S.C. §2241. 

Turning to the merits, the court held 
that the due process claim was properly 
dismissed because Blair-Bey could not 
point to the deprivation of any constitu- 
tionally protected liberty interest. 

The court held that Blair-Bey had 
stated an ex post facto claim. The rules 
governing the D.C. parole system were 
made harsher after Blair-Bey was con- 
victed. As applied to him, these rules 
amounted to a prohibited ex post facto 
law. 

Because the district court had dis- 
missed the petition sua sponte, Blair-Bey 
had no opportunity to present evidence 
or argument on his behalf. In Warren v. 
U.S. Parole Commission, 659 F.2d 183 (DC 


Cir. 1981) the court had held parole au- 
thorities were free to ignore their own 
guidelines because they were not codi- 
fied parole practices. However, Blair-Bey 
should be allowed to present evidence 
which would allow him to distinguish his 
case from Warren. “First, he may be able 
to show that revisions to the DCBOP 
scheme impose a sufficiently great of dis- 
advantaging a particular category of 
prisoners as to violate the ex post facto 
clause... Second, if he can show the 1987 
revision was motivated by a punitive de- 
sire to extend the incarceration of a 
particular category of prisoners his case 
will be strengthened, and third, if the 
DCBOP does not in practice ever ignore 
its own guidelines, this too may lead to 
the conclusion that the broad discretion 
relied upon in Warren is absent here.” 
The case was remanded for reconsidera- 
tion of Blair-Bey’s ex post facto claim. See: 
Blair-Bevv. Quick, 151 F.3d 1036 (DC Cir. 
1998) 

On the respondent’s motion for re- 
hearing, the court stuck to its original 
position that Blair Bey was entitled to an 
opportunity to litigate his ex post facto 
claim on the merits. See: Blair Bey v. 
Quick, 159 F. 3d 591 (DC Cir. 1998). 

In the second ruling D.C. prisoner 
Kingely Anyanwutaku filed a § 1983 suit 
claiming the his parole eligibility date was 
miscalculated and that due to his race he 
was denied access to prison programs 
that would have allowed him to acceler- 
ate his parole eligibility date. 
Anyanwutaku was serving misdemeanor 
sentences totaling six years but was clas- 
sified as a felon by the D.C. prison system. 
He sought damages as well as injunctive 
relief. Anyanwutaku was released from 
prison but continued the litigation. Act- 
ing sua sponte the district court 
dismissed the suit under 28 U.S.C. § 
1915(d). 

The court of appeals for the District 
of Columbia circuit reversed and re- 
manded in part and affirmed in part. At 
the outset the court rejected the defen- 
dants’ contention that Anyanwutaku 
should have brought the action as a ha- 
beas petition. The court noted that even 
if he succeeded in his challenge to his 
parole eligibility date, he would not have 


necessarily shortened his sentence. He 
would only have earned “a ticket to get 
in the door of the parole board.” Habeas, 
with its exhaustion of state court remedies 
requirement, is required only when a rul- 
ing in favor of the prisoner would result 
in a speedier release from prison or cast 
doubt on the validity of the underlying 
conviction. Thus, the suit was properly 
brought as a § 1983 action. 

The court held that Anyanwutaku’s 
release from prison mooted his claims for 
injunctive relief because he did not al- 
lege any continuing harm from the 
challenged parole records. However, the 
claim for damages survived. 

The court held it was an abuse of 
discretion for the lower court to refuse to 
reconsider its sua sponte dismissal of 
Anyanwutaku’s equal protection claim 
regarding the denial of access to prison 
programs. The court held he had alleged 
sufficient facts to support his claims at 
this early stage of the litigation process. 
Anyanwutakul ’s claim for damages on the 
miscalculation of his parole date and his 
equal protection claim were remanded to 
the district court for further proceedings. 
See: Anyanwutaku v. Moore, 151 F.3d 1053 
(D.C. Cir. 1998). 

Readers should note that neither of 
these cases involves a ruling on the mer- 
its of the plaintiffs’ underlying claims. 
Instead, the court held the plaintiffs had 
stated a claim and should be allowed to 
present evidence in support of those 
claims. ■ 


Mauro Vacated for 


Rehearing 

T n the February; 1999, issue 
JLof PLN we reported Mauro 
v. Arpaio, 147 F.3d 1 137 (9th Cir. 
1998) which struck down as un- 
constitutional an Arizona jail’s ban 
on sexually explicit material. The 
Ninth circuit has ordered that opin- 
ion withdrawn because a panel of 
1 1 judges will rehear the case en 
banc. PLN will report the outcome 
when a final ruling is issued. See: 
Mauro v. Arpaio, 162 F.3d 547 (9th 
Cir. 1998). 
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BOP Violent Offender Notification Policy Overinclusive 


T he court of appeals for the Third 
Circuit held that a conviction for 
simple possession of a weapon by a con- 
victed felon is not a “crime of violence” 
within the scope of 18 U.S.C. section 
4042(b), a law which requires federal 
prison officials to notify local authorities 
prior to release of any prisoner convicted 
of a crime of violence. The court also held 
that a petition improperly filed under the 
habeas corpus statute should be treated 
as though it had been properly filed as a 
complaint for declaratory judgment. 

In 1993, Zuliken Royce consented to 
a search of his business by Secret Ser- 
vice agents. During the search, the agents 
uncovered an unloaded 9 mm "Mac 10” 
machine gun. Royce was subsequently 
found guilty of unlawful possession of a 
machine gun. and because he had been 
previously convicted of a felony, of pos- 
session of a firearm by a convicted felon. 

While Royce was incarcerated on 
these charges, the BOP classified him, 
under BOP Program Statement No. 
5 1 62 .02(7), as having committed "crimes 
of violence.” As a result of this classifi- 


cation, Royce became subject to the pro- 
visions of section 4042(b). 

After exhausting his administrative 
remedies, Royce petitioned for habeas 
corpus relief, pursuant to 28 U.S.C. sec- 
tion 2241, on the theory that his offenses 
were not "crimes of violence” within the 
meaning of 4042(b). However, because the 
"fact or duration” of his confinement was 
not at issue, the district court dismissed 
Royce’s petition for lack of subject mat- 
terjurisdiction. 

On appeal, the court agreed that 
Royce did not have a claim under section 
2241. but it recognized this as a mere 
mislabeling of the pleading. Because the 
facts were not in dispute and both par- 
ties had briefed the merits of the case, the 
court construed the issue as involving a 
pure question of law. Consequently, “in 
the interest of judicial efficiency,” the 
court addressed the merits of Royce’s 
claim. 

The court recognized that, in section 
4042 (b) (3) (B) , the notification statute 
refers to 18 U.S.C. section 924(c) (3) for 
the definition of “crime of violence.” In 
this case, only 924(c)(3)(B) was relevant. 
Focusing on the plain language of the 
statute, in light of pertinent case law, the 
court analyzed the proper scope of the 
Program Statement. 

In assessing the validity of the BOP’s 
approach, the court examined federal Sen- 
tencing Guidelines, the Armed Career 


Criminal statute, and the substance abuse 
treatment program created by the Violent 
Crime Control and Law Enforcement Act 
or 1994 for guidance in construing the 
phrase. 

The court concluded that neither the 
Sentencing Guidelines, nor the Armed 
Career Criminal statute consider mere fire- 
arm possession by a convicted felon to 
be a "crime of violence.” In addition, the 
BOP was previously forced to recede from 
construing section 924(c) (3) to classify 
felon possession of a firearm as a crime 
of violence, as it once did in Program 
Statement No. 5 162.02, for the purpose of 
dispensing substance abuse treatment 
program early release benefits. 

Ultimately, the court determined that 
the notification statute does not leave 
interpretation of the term "crime of vio- 
lence” to the BOP, nor is the court 
required to accord the Program Statement 
any deference in this instance. In light of 
“the statutory language and thoughtful 
opinions of other Courts of Appeals,” the 
court refused to approve the BOP’s 
"fractur[ed] ... meaning of section 
924(c)(3)’s crime of violence.” 

In conclusion, the court held that Pro- 
gram Statement No. 5162.02(7) 
incorporates an impermissible interpreta- 
tion of section 924(c)(3), and Royce may 
not be subjected to the notification re- 
quirement of section 4042(b)(3)(B) by the 
BOP. See: Royce v. Hahn, 15 1 F. 3d 1 16 (3rd 
Cir. 1998). ■ 
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24 Hour Notice of Disciplinary Charges Required 


A federal district court in Indiana 
held that a prisoner’s right to 
due process was violated when he was 
not provided with 24 hour notice of the 
disciplinary charges against him. Darnell 
Evans, an Indiana state prisoner, was 
infracted on charges of "giving anything 
of value.” On the day of the hearing the 
charges were changed to “extortion.” 
Evans was found guilty of the extortion 
charge and deprived of 180 days in good 
time credits. 

Evans filed a petition for habeas cor- 
pus in federal court alleging violation of 
his right to due process because he was 
not allowed to call a w itness on his behalf 
and he was not given 24 hour notice of 
the charges against him. The court agreed, 
and conditionally granted the writ on the 


issue of 24 hour notice. Prison officials 
were given 120 days in which to give 
Evans a disciplinary hearing with 24 hour 
notice of the charges against him or the 
sanctions would be expunged. 

Under Wolff v. McDonnell , 418 U.S. 
539, 94 S.Ct. 2963 (1974), prisoners are en- 
titled to call witnesses on their behalf at 
disciplinary hearings. They are also en- 
titled to 24 hour notice of the charges 
against them. The court in this case ex- 
pressed its concern that prison officials 
had treated Evans’ right to call witnesses 
on his behalf "cavalierly,” but did not reach 
the merits of the claim. The court held that 
because Evans was not given 24 hour no- 
tice of the charges against him, the hearing 
was invalid. See: Evansv. Deuth, 8 F.Supp. 
2d 1 135 (ND IN 1998). ■ 
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Seizure of Trust Account Interest Violates Takings Clause 


T he Court of Appeals for the 
Ninth Circuit held that prisoners 
possess a constitutionally protected 
property interest in the interest earned 
on prisoner trust accounts. 

The California Department of Cor- 
rections, (CDC), has established two 
separate types of trust accounts that 
prisoners may place their funds into 
during incarceration. The first, an “In- 
mate Passbook Savings Account,” 
(IPSA), is administered by Bank of 
America and pays interest directly to 
the prisoner. The second, an “Inmate 
Trust Account,” (ITA), does not pay- 
interest to the prisoner. California Pe- 
nal Code, § 5008 requires that any 
interest earned on ITAs be credited to 
an Inmate Welfare Fund rather than to 
the prisoners themselves. 

CDC prisoners are not required to 
place their money into an ITA. But the 
failure to do so deprives them of can- 
teen privileges and prisoners are not 
eligible to open an interest-bearing 
IPSA account unless they maintain an 
ITA with a minimum balance of $25. 

Several current and former prison- 
ers filed suit claiming that the policy of 
not paying interest on funds deposited 
in their ITAs constitutes a taking of pri- 
vate property for public purposes in 
violation of the Fifth and Fourteenth 
Amendments. 

The district court dismissed the 
suit without leave to amend, on a 
Fed.R.Civ.P. 12(b)(6) motion, holding 
that plaintiffs had not stated, and could 
not state, a claim because they do not 
have a protected property interest in the 
interest earned on ITAs. Schneider v. 
Dept, of Corrections, 957F.Supp. 1145 
(N.D.Cal. 1997). The court of appeals 
reversed and remanded. 

The State argued that the funds 
deposited in the prisoners’ ITAs never 
actually accrued any interest, so there 
was none to be unconstitutionally 
“taken.” But the prisoners maintained 
that whether or not interest was actu- 
ally earned on their ITA funds was 
irrelevant because, under the “con- 
structive interest” doctrine, the interest 
would be imputed constructively in the 
event that there were no interest 
charges actually placed. 


The prisoners urged that “the 
amount in interest payments that the 
California government saves by not bor- 
rowing the principal amount from some 
other source should be credited to the 
inmates, principal as ‘constructive in- 
terest’”, under United States v. 
$277,000 U.S. Currency, 69F.3d 1491, 
1495 (9th Cir. 1995), where the court ob- 
served that “[a] 11 financial assets in the 
hands of the government are a means 
by which the government does not have 
to borrow the equivalent funds.” 

The court expressed no opinion as 
to the applicability of the “constructive 
interest” doctrine because it was un- 
able to tell from the face of the complaint 
or the relatively meager record on ap- 
peal precisely how the prisoners’ 
principal was deployed (i.e., whether or 
not it was placed in an interest-bearing 
account and, if not, whether or not Cali- 
fornia used the money in any other way 
to improve its own fiscal condition). The 
court did indicate, however, that this 
was an issue to be explored on remand. 

Despite an apparent conflict on the 
face of the prisoners’ complaint as to 
whether their ITA funds actually ac- 
crued any interest, the court assumed 
for purposes of review “that interest 
did, in fact, accrue . . . and that the State 
deposited the interest income into the 
Inmate Welfare Fund rather than dis- 
tributing it to the prisoners.” 

Noting that dismissal without leave 
to amend is not proper unless no 
amendment would save the complaint, 
the court determined that the only way 
that an amendment would not have 
saved the prisoners’ complaint was “if 
the confiscation and redistribution of 
actually-accrued interest on ITA ac- 
counts would not violate the Takings 
Clause.” 

The Takings Clause of the Fifth 
Amendment prohibits the taking of pri- 
vate property for public use without just 
compensation. It serves as a shield 
against the arbitrary' use of governmen- 
tal power. To state a Takings Clause 
claim, a plaintiff must make a threshold 
showing that he possesses a constitu- 
tionally protected “property interest.” 

The court rejected the State’s ar- 
gument that because § 5008 did not 
create a protected property interest in 


the interest earned on ITAs, no such 
right exists. 

The court relied upon the Supreme 
Court’s decisions in Webb 's Fabulous 
Pharmacies, Inc. v. Beckwith, 449 U.S. 
155, 101 S.Ct. 446 (1980) and Phillips v. 
Washington Legal Foundation, 118 
S.Ct. 1925 (1998), noting that in both 
cases, “the Court relied, in the face of a 
contrary state statute, upon the tradi- 
tional common law rule that ‘interest 
follows principal’ in recognizing a pro- 
tected property interest in earned 
interest income.” 

The State also argued that the pris- 
oners did not have a property interest 
in the interest earned on their funds be- 
cause “the interest [on ITA funds] 
belongs to the persons or entities which 
state law designates as owning the in- 
terest,” and § 5008 specifies that any 
interest earned on ITAs belong to the 
State. 

Noting that ‘“the government does 
not have unlimited power to redefine 
property rights. See: Loretto v. 
Teleprompter Manhattan CA TV Corp. , 
458 U.S. 419, 439, 102 S.Ct. 3164, . . . 
(1982)’” the court held that: “[t]he 
States’ power vis-a-vis property ... op- 
erates as a one-way ratchet of sorts: 
States may. under certain circum- 
stances. confer ‘new property’ status 
on interests located outside the core of 
constitutionally protected property, but 
they may not encroach upon traditional 
‘old property 1 ’ interests found within the 
core.” 

The court went on to explain that 
“[w]ere the rule otherwise. States could 
unilaterally dictate the content of — in- 
deed. altogether opt out of — both the 
Takings Clause and the Due Process 
Clause simply by statutorily 
recharacterizing traditional property- 
law concepts.” It illustrated this point 
by noting how absurd it would be to 
think that a State could statutorily craft 
its property law in such a way that de- 
prived. for example, car-owners of their 
automobiles or home-owners of their 
homes, without violating the Takings 
Clause. 

The court found that interest in- 
come is a “traditional ‘old property’ 
interest found within the core” and held 
"that, notwithstanding § 5008. the Cali- 
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fornia inmates — like the creditors in 
Webb s and the clients in Phillips — 
possess a constitutionally cognizable 
property interest that triggers Takings 
Clause scrutiny.” 

But the court explained that its rul- 
ing was a narrow one due to the 
procedural posture of the case, simply 
holding "that the district court erred 
[when] it concluded that ‘inmates in Cali- 
fornia do not have a protected property 
interest in the interest earned on [ITAs] ’ 
and dismissed . . . without leave to 
amend on that basis.” As such, it re- 
manded the case to the district court, 
instructing it to "permit discovery to de- 
termine whether or not interest actually 
accrues on the prisoners’ ITA funds,” 
and ordering the court to permit the pris- 
oners to amend their complaint and 
proceed with their Takings Clause claims 
if it "concludes either that interest in- 
come is, in fact, earned or that an award 
of ‘constructive interest’ is appropri- 
ate.” See: Schneider v. California Dept, 
of Corrections, 1 5 1 F. 3d 1 1 94 (9th Cir. 
1998). ■ 


Inmate Classified 


Denial of Handicapped Jail 
Facilities Set for Trial 


T he court of appeals for the Ninth 
circuit held that a handicapped 
detainee was entitled to a trial to prove jail 
conditions were unconstitutional in light of 
his disability. On remand, the lower court 
was instructed to consider whether the 
plaintiff was involuntarily given anti-psy- 
chotic medications. The court also held the 
plaintiff was entitled to a jury trial on his 
claims. 

Raymond Frost is a former Maricopa 
county (Phoenix), Arizona, jail guard who 
was shot in both legs during a gun battle 
with police. Frost was charged with various 
criminal offenses and spent his time in jail 
awaiting trial as a maximum security pris- 
oner. 

While in jail Frost had one leg in a cast 
and used crutches. He was briefly placed in 
the jail’s handicapped housing unit but was 
later moved back to a non-handicapped unit. 
During this time Frost fell several times and 
rebroke his leg after being forced to climb 
several flights of stairs. The court dismissed 
most of Frost’s claims on the defendants’ 
motion for summary judgment. A bench trial 
was held on the remaining claims, after the 
district court held Frost’s demand for a jury 
trial was untimely. The court ruled in favor 
of the defendants regarding Frost’s claims 
that they refused to assist him with his 
crutches. The court of appeals affirmed in 
part, reversed in part and remanded. 

The court noted that pretrial detainees 
are protected under the Fourteenth amend- 
ment. See: Bell v. Wolfish , 441 U.S. 520, 99 
S.Ct. 1861 (1979). The court held Frost had 
presented sufficient evidence that the de- 
fendants were deliberately indifferent to his 
right to safety. “Because Frost was on 
cratches, he fell and injured himself several 
times. Prison guards were aware of this. Slip- 
pery floors without protective measures 
could create a sufficient danger to warrant 
relief. See: LaMairev. Maas, 12 F.3d 1444, 
1457 (9th Cir. 1 993 )(holding that: inmatesare 
entitled to be protected from unsafe prison 
conditions). Frost’s repeated injuries and 
the unsafe conditions that follow from his 
use of cratches distinguish this case from 
LeMaire, upon which defendants rely, and 
Jackson v. State of Arizona, 885 F.2d 639, 
641 (9th Cir. 1989)(holding that slippery 
floors, by themselves, do not constitute 
cruel and unusual punishment.).” 

The court noted it was an issue of first 
impression in the Ninth circuit as to “whether 
prison officials must provide handicapped 


accessible accommodations for a pretrial 
detainee who wears a leg cast and relies on 
cratches. ...” The court observed that there 
is now greater social awareness on the need 
to accommodate the disabled. It cites Lafaut 
v. Smith , 834 F.2d 389 (4th Cir. 1987) and 
Casey v. Lewis, 834 F. Supp. 1569 (D AZ 
1993) as cases finding constitutional viola- 
tions where prison officials did not provide 
handicapped accessible toilet and shower 
facilities. 

The court rejected the defendants’ ar- 
gument that Frost’s close custody security 
classification justified his conditions of con- 
finement. “Nonetheless, although Frost’s 
classification was related to a legitimate 
penological interest, a close custody clas- 
sification does not relieve jail officials of 
the duty of providing for his safety.” 

The court held the lower court erred 
when it dismissed Frost ’s claim that he was 
tricked into taking Amitriptyline, an 
anti-psychotic drag. The court reversed 
dismissal of this claim and instructed the 
lower court, on remand, to determine if 
Amitriptyline is indeed an anti-psychotic 
drug and if so, whether procedural safe- 
guards were required, and given, before the 
drag was administered to Frost . 

The court held the district court erred 
when it denied Frost’s request for a jury 
trial on a claim that he was denied his 
cratches by two guards. The court held 
Frost had made the jury demand in a timely 
manner and never waived his right to a jury 
trial. The court remanded for a jury trial 
Frost’s claim that two guards violated his 
constitutional rights when they failed to 
assist him with his cratches. 

The court affirmed dismissal of Frost’s 
claims that he was provided inadequate 
medical care; denied recreation; and claims 
involving the manner he was fed, his secu- 
rity classification and cell temperature. 

The Maricopa county jail is notorious 
for its brutality and degrading treatment of 
prisoners. Run by the self proclaimed 
“toughest sheriff in America” Joe Arpiao, 
the jail is a veritable cesspool of human and 
civil rights violations, as reported in past 
issues of PLN. PLN finds it ironic that one 
of the jail guards at the Maricopa county 
jail would find the conditions he inflicted 
on others in the course of his employment 
there to be unsatisfactory when he is sub- 
jected to them. See: Frvstv. Agros, 152F.3d 

1124(9thCir. 1998). B 
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News in Brief 


Azerbaijan: On January 8, 1999, 1 1 
prisoners at the Gobustan prison camp ri- 
oted and took 28 guards hostage. 
Government officials agreed to the prison- 
ers ’ demand of being flown out of the 
country. When the prisoners and their hos- 
tages boarded a bus they believed was 
going to take them to an airport, security 
forces opened fire, killing all the prisoners. 
Two soldiers were killed and 2 1 injured in 
the fighting. The prisoners included sev- 
eral members of the military imprisoned for 
their role in an attempted coup in 1996. 

CA: On October 27, 1998, Merced 
county booking clerk Kelly Jeann Wills 
was arrested and charged with stealing 
money from prisoners booked into the jail. 
An investigation began after a prisoner 
complained the money he had with him at 
the time of his booking was not returned 
to him upon release. In a sting operation, a 
sheriff’s department operative was booked 
into the jail with $ 126. Investigators found 
the money was not logged in on the 
operative’s property sheet. Wills was de- 
tained and search at the end of her shift 
that day and found to be in possession of 
the $126. 

Canada: On November 27, 1998, the 
reputed leader of Quebec's Hells Angels 
was acquitted on charges that he ordered 
the 1997 killings of two prison guards. One 
of the victims was shot as she drove home 
after her shift while the other was targeted 
as he drove a prison bus. The case against 
Maurice “Mom” Boucher hinged on testi- 
mony of informant Stephane Gagne, 28, 
that apparently left the jury unconvinced 
that “Mom” ordered the killings. 

Columbia: On December 31, 1998, 
three political prisoners escaped from 
Picota prison, on the outskirts of Bogota, 
by hiding in a garbage truck. The escap- 
ees were Hugo Toro Restrepo, Fredy 
Llanos Moncayo and Luis Acosta Mejilla. 
All three were members of JEGA, a Marx- 
ist urban guerrilla group. Restrepo and 
Moncayo were serving sentences related 
to the 1996 kidnapping of Juan Carlos 
Gaviria brother of former Columbian presi- 
dent Cesar Gaviria. 

FL: On October6, 1998, six employ- 
ees at a federal halfway house were 
indicted on federal corruption charges. The 
workers were employed by Spectrum Pro- 
grams. Inc. which runs the Spectrum 
Community Corrections Center in Miami 


on contract for the Bureau of Prisons. The 
employees were charged with implement- 
ing a systematic bribery scheme where 
prisoners were forced to pay bribes in or- 
der to leave the halfway house for work, 
furloughs, etc. The employees also took 
bribes to alter drug test results. 

IL: In December, 1998, Madison 
county jail superintendent Dannie Sipes 
resigned after admitting he stole more than 
$70,000 from money that should have been 
deposited in jail prisoners’ trust accounts. 
County prosecutor William Haine said he 
would not charge Sipes criminally if Sipes 
resigned immediately, cooperated in an in- 
vestigation and repaid the stolen money 

LA: On Jnauaiy 24, 1999, prisoners 
Roy McFall. Jerry Davis, Donald Wooley 
and Darrell Crider escaped from the 
Lousiana State Penitentiary in Angola. The 
escapees were armed with two smuggled 
handguns and took a prison maintenance 
worker hostage before driving off the 
prison grounds in a truck. Three of the 
escapees were recaptured within a few 
hours. McFall shot himself in the head and 
died, vowing he would never return to 
prison. All four men were serving life sen- 
tences for murder. 

MS: In January; 1999, death row pris- 
oner, and self proclaimed serial killer and 
white supremacist, Donald Evans was 
stabbed to death by black death row pris- 
oner Jimmie Mack. No reason was given 
for the killing and prison officials would 
not speculate if there was a racial motive. 

MT: On September 7, 1 998. 36 prisoners 
were transferred to the Montana State Prison 
from the Cascade county' jail after demolish- 
ing a jail cellblock. The uprising started as a 
fist fight between three prisoners that esca- 
lated into an uprising when guards ordered 
prisoners to return to their cells. No one was 
injured in the incident. 

NJ: On October 1. 1998, Leon Martin, 
a vocational instructor at the state prison 
inTrenton wasarresled on drag charges. 
Martin had an ounce of cocaine and a 
"large amount of cash” in his possession 
when arrested at the prison. Prison offi- 
cials claimed Martin was supplying 65 
prisoners at the prison with drugs. 

NY: On December 1, 1998, profes- 
sional misconduct charges were filed 
against Dr. David Weinstein, a dentist at 
the Albany jail. State regulators claim that 
Weinstein placed more than 260 prisoners 


at risk of HIV and hepatitis by using dirty 
dental drill bits between 1995 and 1998. 
While Weinstein treated some 2,000 jail 
prisoners in this period, health officials are 
contacting only those prisoners who had 
teeth extracted. New York leads the nation 
in the percentage of its prison and jail 
population which is HIV positive. 

OK: On December 1 1, 1998, Pittsburg 
(Oklahoma) County Commissioner Bill 
Webber was indicted on nine felony 
counts of using prison labor on private 
property, embezzlement by a public offi- 
cial and attempted peijury by subornation. 
Webber, 55, who denied any wrongdoing, 
had been investigated by the Oklahoma 
Department of Corrections in 1995 and 19% 
and cleared of allegations that he improp- 
erly profited from the labor of state 
prisoners in his jail. “There have been so 
many complaints against him,” said Fel- 
low Commissioner Oben Weeks, “a lot of 
people quit making them because they 
didn’t think anything would ever be done.” 

OK: On December 1 1. 1998, two former 
Tulsa. Oklahoma, jail nurses were ordered 
to stand trial on charges of second-degree 
manslaughter and preparing false evi- 
dence. Charles Guffey, 39, died Oct. 14, 
1 997 of a ruptured ulcer, ten days after he 
first complained to jail staff about severe 
abdominal pains. Witnesses said nurse 
Charlene Crawford refused Mr. Guffey treat- 
ment, telling jail workers to return him to 
his cell to allow “inmate justice” to take its 
course. Charged along with Crawford was 
former nursing director Troy Desonia. 

OK: Parents of Oklahoma juveniles 
whose children are in state custody due 
to “abuse or neglect” are ordered to pay 
part of the imprisonment cost of their chil- 
dren. State officials say that collections 
under the 3 -year-old law rose to nearly 
$2 1 1.000 last year. Parents are charged from 
$ 109 up to $ 1 ,000 or more for every month 
their child is in custody. The court-ordered 
payments leave some parents stunned. 
"Most of the time, their mouth drops open 
and their eyes get bulged, or they say, ‘Oh, 
my God.’” says Tulsa County District 
Court bailiffDave Craig. 

Palestine: On January 24, 1999, 64 
political prisoners held by Yasser Arafat’s 
Palestine Authority began a hunger strike 
to protest their 1 7 months of imprisonment 
without a trial or charges. 

TX: On December 22, 1998, 24-year 
old Michael Phillips, who worked as a 
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$250,000 FTCA Beating Judgment Reversed 


T he court of appeals for the Elev- 
enth Circuit held that the dis- 
cretionary function exception to the 
Federal Tort Claims Act (FTCA) shields the 
United States from liability for injuries sus- 
tained by a federal prisoner, as a result of 
an attack by another prisoner. A $250,000 
judgment against the government was re- 
versed because of lack of subject matter 
jurisdiction. 

In February 1992, William Cohen was 
watching television in a common area of 
the minimum security Community Correc- 
tions Center at the federal prison in Jessup, 
G A. When Humberto Garcia changed the 
channel. Cohen objected and changed it 
back. Shortly thereafter, Garcia repeatedly 
beat Cohen over the head witha metal chair. 

As a result of the attack, Cohen un- 
derwent neurological surgery for his 
injuries. Nevertheless, he could no longer 
walk normally, he now suffers front severe 
headaches, and he has permanent 
shoit-term memory problems and no sense 
of taste or smell. 

The prisoner filed a tort action in fed- 
eral court against the United States alleging 
that his injuries were the result of Federal 
Bureau of Prison (BOP) negligence. After a 
bench trial, the court awarded Cohen 
$250,000 in damages. 

At trial and on appeal, Cohen’s theory 
of liability was founded on the premise that 
the BOP was negligent for classifying 


News (continued) 

trusty at a Texas prison, went for a little 
drive. A secretary at the Holliday Unit 
Transfer Facility alerted authorities when 
she noticed the keys to her 1996 black 
Mustang missing. While cleaning the 
secretary’s office. Phillips had apparently 
swept the keys into a trash container, then 
carried it outside, retrieved the keys, scaled 
a fence to the employee parking lot and 
drove away. He was apprehended four 
days later by a Pasadena, Texas, police 
officer who spotted Phillips still joy riding 
in the stolen Mustang. 

TX: On November 24. 1998, Charles 
Keith Alexander. 36, was indicted in fed- 
eral court on 9 misdemeanor civil rights 
charges. While employed as a cook su- 
pervisor at the federal prison camp in 
Bryan. Alexander sexually assaulted 
four women prisoners over a two year 
period. ■ 


Garcia to the minimum security facility. The 
government countered that custody clas- 
sification is a discretionary' act that falls 
within the FTCA’s discretionary function 
exception to tort liability, encoded as 28 
U.S.C. section 2680(a). Cohen responded 
that 18 U.S.C. section 4042 imposes "a non- 
discretionary duty' of care” on the BOP, 
which trumps the discretionary function ex- 
ception of the FTCA. 

To analyze the situation, the appellate 
court employed the two-part test enunci- 
ated in United States v. Gaubert, 499 U S. 
3 15 (199 1), which provides the framework 
for determining whether the FTCA’ s discre- 
tionary' function exception applies. First, the 
conduct at issue must involve “an element 
of judgment or choice.” 

Next, the exercise of judgment must be 
"grounded in considerations of public 
policy.” 

The court rejected Cohen’s argument 
that section 4042 imposes a 
non-discretionarv duty of care on the BOP. 
The court reasoned that even though sec- 
tion 4042 prescribes a general duty on the 
BOP, the agency retains sufficient discre- 
tion in fulfilling the obligation. Therefore, 


the discretionary function exception still 
applies. 

In reaching this conclusion, the court 
examined 18U.S.C. sections 3621 and 4081, 
which govern the BOP’s classification and 
institutional placement practices. The court 
found these provisions give the BOP 
"ample room” for judgment in making its 
classification decisions and determinations 
about placement of prisoners. 

Applying the second prong of 
Gaubert, the court found classification and 
placement to be “inherently policy- 
laden [ed] endeavorfs] .” As a result, the 
court concluded that the BOP’s actions of 
classifying prisoners and placing them in 
institutions involves conduct or decisions 
that meet both prerequisites for application 
of section 2680(a). 

The court also rejected Cohen’s as- 
sertion that BOP Program Statement 
5100.2 constrained the agency’s discre- 
tion. In conclusion, the court determined 
that the district court lacked the subject 
matter jurisdiction under the FTCA to 
entertain Cohen’s claim. The judgment 
was reversed. See: Cohen v. U.S., 151 F.3d 
1338'(lIthCir. 1998). ■ 


Cane Seizure Can Violate 8th Amendment 


A federal district court in New York 
reld that the seizure of a 
prisoner’s medically prescribed cane by a 
guard can give rise to an Eighth Amend- 
ment violation. Because the guard’s 
subjective intentions for seizing the cane 
were at issue, the court denied summary 
judgment on this point. 

In 1994, a New York state prisoner 
filed a civil rights action against numer- 
ous DOCS officials, medical personnel 
and guards for their failure to provide 
him with adequate medical treatment, or 
for interfering with prescribed treatment. 

The court characterized the 
prisoner’s claims against the medical per- 
sonnel as mere conclusory disagreements 
“about the ty pe and amount of treatment 
that his condition warranted.” As a result 
of this assessment, the court declined to 
“second-guess physicians’ professional 
opinions ... based solely on [the 
prisoner’s] unsubstantiated claims.” Con- 
sequently, the prisoner’s claims against 
the medical personnel were dismissed. 

With respect to the administrative 
actors, the court found that these defen- 


dants “took appropriate, reasonable 
steps to investigate [the Prisoner’s] com- 
plaints and remedy any problems that 
they found.” Since there was “no evi- 
dence” that their “investigations were 
in any way flawed or biased,” the ad- 
minislrative personnel were similarly 
absolved of liability. 

The court, however, took exception 
to the prisoner’s allegations that one of 
the Attica guards would routinely and 
maliciously seize the prisoner ’s medically 
prescribed cane. Insofar as deliberate in- 
terference with medical treatment can 
give rise to an Eighth Amendment viola- 
tion, the prisoner’s claim against the 
guard required a trial. 

The prisoner’s allegations against 
two Attica sergeants also survived sum- 
mary judgment. According to the court, 
there was sufficient evidence that these 
supervisory individuals were aware of 
the guards harassment of the prisoner, 
yet they either "laughed it off,” or they 
actually "threatened” the prisoner for 
complaining. See: Rosales v. Coughlin, 
10F.Supp.2d261 (WDNY 1998). ■ 


Prison Legal News 


29 


April 1999 


PRISON 

Legal News 


VOL. 10 No. 5 

ISSN 1075-7678 


Working to Extend Democracy to All 


May 1999 


Tainted Plasma Traced to Arkansas Prison 
Bill Clinton’s Blood Trails 

by Jeffrey St. Clair 


T he year Bill Clinton became 
governor of Arkansas, the Ar- 
kansas state prison board awarded a 
hefty contract to a Little Rock company 
called Health Management Associates 
(HMA). The company got $3 million a 
year to run medical services for the 
state's awful prison system, which had 
been excoriated in a ruling by the U S. 
Supreme Court as an "evil place run by 
some evil men.” 

HMA not only made money from 
providing medical care to prisoners, but 
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it also started a profitable side venture: 
blood mining. The company paid prison- 
ers $7 a pint to have their blood drawn 
[about half what urban skid road blood 
suckers pay for winos’ blood] HMA then 
sold the blood on the international plasma 
market for $50 a pint, with half of that go- 
ing to the Arkansas Department of 
Corrections. 

Since Arkansas is one of the states 
that does not pay prisoners for their labor, 
prisoners were frequent donors at the 
so-called "blood clinic”. Hundreds of pris- 
oners sold as much as two pints a week to 
HMA. The blood was then sold to phar- 
maceutical companies, such as Bayer and 
Baxter International; to blood banks, such 
as the Red Cross; and to so-called blood 
fractionizers, which transform the blood 
into medicines for hemophiliacs. 

HMA's contract with the Arkansas 
DOC and its entry into the blood market 
came at the same time as the rise of AIDS 
in die United States. Regardless. HMA did 
not screen the torrents of prison blood, 
even after the Food and Drug Administra- 
tion issued special alerts about the higher 
incidence of AIDS and hepatitis in prison 
populations. 

When American drug companies and 
blood fractionizers stopped buying blood 
taken from prisoners in the early 1980s. 
HMA turned to the international blood 
market, selling to companies in Italy, 
France, Spain and Japan. But the prime 
buyer of HMA’s tainted blood, drawn 
largely from prisoners at the Cummings 


Unit in Grady, Arkansas, was a notorious 
Canadian firm. Continental Pharma 
CryosanLtd. 

Cryosan had a shady reputation in 
the medical industry. It had been nabbed 
importing blood taken from Russian ca- 
davers and relabeled as from Swedish 
volunteers. The company also marketed 
blood taken from Haitian slums. 

Cryosan passed the tainted Arkan- 
sas prison blood on to the Canadian Red 
Cross and European and Asian compa- 
nies. The blood was recalled in 1983 after 
the contamination was discovered by the 
FDA. But less than one-sixth of the blood 
was recovered. In Canada alone more than 
7,000 people have died from receiving 
contaminated blood, many of them he- 
mophiliacs. More than 4,000 of these died 
of AIDS. Another 40.000 people in 
Canada have contracted various forms of 
hepatitis. 

A $300 million class action suit has 
been filed on behalf of the Canadian vic- 
tims of Cryosan’s tainted blood. 
According to one of the attorneys for the 
plaintiffs. David Harvey, the suit names 
Bill Clinton and officials at the Arkansas 
DOC as defendants. 

Cryosan’s former president, Ted 
Hecht, doesn’t believe his company did 
anything wrong. "Don’t look upon me as 
a villain in the piece. We supplied 
US-government licensed product and 
never denied its origins.” he told the Ot- 
tawa News, which first broke the story in 
September. 1 998. "I never forced anyone 
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Blood (continued) 

to buy my product. If they didn’t want it. 
they didn't have to buy it. I didn’t shove 
it down their throats.” 

Hecht may have a point. His plasma 
packages were labeled, “ADC. Grady Ar- 
kansas”. But the Arkansas DOC and its 
contractor, HMA. have few excuses. They 
oversaw a shoddily-run prison 
blood-drawing operation that 
cross-contaminated prisoners and let loose 
on the global blood market thousands of 
pints of plasma they had good reason to 
believe may have been contaminated with 
lethal disease. 

Dr. Francis “Bud” Henderson founded 
HMA in the 1970s. As the company began 
to expand, he brought in a Little Rock banker 
named Leonard Dunn to run the finn, while 
he served as its medical director. Dunn was 
a political ally and friend of the Clintons. He 
was appointed by Clinton to sit on the Ar- 
kansas Industrial Dev elopment Commission 
and served as finance chair of Clinton’s 1 990 
gubernatorial campaign. Later that same 
year. Dunn bought the famous Madison 
Guaranty Savings and Loan from Clinton's 
business partner James McDougal. Dunn 
now serves as chief of staff to Arkansas Lt. 
Governor. Winthrop Rockerfeller. 

In 1983. the Food and Drug Adminis- 
tration stripped HMA of its license to sell 
blood after it found that the company failed 
to exclude donors that had tested positively 
for hepatitis B, often a precursor of HI V. A 
state police report compiled as part of an 
investigation into the company’s operations 
at the Cummings Unit noted that the FDA 
pulled the HMA’s license to sell blood "for 
falsifying records and shipping hot blood.” 
The report goes on to say that "the sus- 
pension was for collecting and shipping 
plasma which had been collected from do- 
nors with a history of positive tests for 
[hepatitis B] ... the violations were directly 
related to using imitate labor in the record 
and donor reject list.” 

Dunn’s ties to Clinton served HMA 
well. He and Arkansas DOC officials con- 
vinced the FDA that the fault lay with a 
prison guard who was taking kickbacks from 
rejected prisoners in order to let them get 
back into the blood trade. The license was 
quickly restored and tire tainted blood once 
more began to flow. 

That didn’t end the investigations, 
however. HMA’s contract was up for re- 
newal by the prison board and its slipshod 
record posed a big problem for the firm. 


When investigators began probing the 
company’s practices, including allegations 
of prisoner abuse, Dunn repeatedly boasted 
of his ties to Bill Clinton. 

"Mr. Dunn spoke openly and freely 
and explained to these investigators that 
he was the financial portion of the corpora- 
tion as well as its political arm,” investigator 
Sam Probasco noted in his report. "Dunn 
advised that he was close to Gov. Clinton 
as well as the majority of state politicians 
presently in office.” 

The allegations against the company 
involved numerous health and safety vio- 
lations, failure to test for diseases such as 
hepatitis and syphilis, bad bookkeeping 
and outright falsification of records. HMA 
officials maintained the problems were mi- 
nor and that tine blood program was actually 
driven by a need to give prisoners “pocket 
money” to buy cigarettes and other per- 
sonal items. 

“The inmates had no way to earn hard 
dollars except by selling plasma.” said 
HMA’s Dr. Henderson. "The prison popu- 
lation was fairly restless anyway.” 

Of course, many of tire prisoners paid 
a heavy price for the miserly $7 they got for 
each pint. It seems that even with the onset 
of AIDS, the Cummings blood center often 
skimped, drawing blood from multiple pa- 
tients with the same needle. Sev eral former 
prisoners are prepared to file suit charging 
that they contracted hepatitis and AIDS 
from dirty needles used in the blood pro- 
gram 

According to Michael Galster, who 
worked as a medical specialist at the 
Cummings Unit at the time. HMA hired 
Vince Foster, then with the Rose Law firm, 
to help squash the state’s investigation. 
Foster seems to have accomplished the 
task; the state’s internal investigation of 
HMA cleared the company of any wrong- 
doing. 

But an independent review by the In- 
stitute for Law and Policy' Planning, a 
California finn, concluded that HMA' s work 
in the prisons was extremely deficient. Their 
report cited more than 40 contract viola- 
tions and was replete with instances of 
negligent care of prisoner patients and in 
its handling of the blood center. Much of 
the blame was placed on another Clinton 
pal. Art Lockhart, head of the Arkansas 
DOC. 

When the independent review came 
out, pressure mounted for Clinton to fire 
Lockhart. Clinton swiftly nixed the idea, tell- 
ing reporters that he didn't believe the 
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allegations were serious enough for 'him to 
"ask Mr. Lockhart to resign.” 

The Arkansas State Police launched a 
half-hearted investigation into allegations 
that HMA was awarded a renewal of its 
contract after bribing members of the state 
prison board. The investigation soon fo- 
cused on an attorney named Richard Mays, 
a close friend of Bill and Hillary Clinton. 
Mays was given at least $25,000 by HMA 
to act as an 'ombudsman” for the company, 
a position that apparently carried no job 
description and no responsibilities. 

Mays, who served as a vice-president 
for finance at the Democratic National Com- 
mittee. has been at the heart of several 
Clinton scandals. In 1996, he w as credited 
with securing Little Rock restaurateur 
Charlie Trie's $ 100,000 contribution to the 
Democratic Party’s coffers. He also pops 
up in the Whitewater probe, where he tried 
to stave off tire federal prosecution of David 
Hale. Mays and his wife hav e been frequent 
visitors to the White house, including an 
overnight stay in the Lincoln bedroom. 
Dunn claims that Mays was recommended 
to him by Clinton and prison board chair- 
man and Clinton intimate, Woodson Walker. 

In 1986. HMA’s contract was revoked. 
But that didn’t stop the Arkansas DOC’s 
prison blood program. A new company, 
Pine Bluff Biologicals, took over the blood 
center and expanded it to include two other 
Arkansas prisons. The new company’s 
safety record turned out to be about as dis- 
mal as HMA’s. Screening for AIDS was 
particularly lax. Pine Bluff s president Jimmy 
Lord dismissed such concerns and sug- 
gested that AIDS was not a problem in 
Arkansas. 

“If anyone [prisoners] got caught in a 
homosexual act.” Lords recently told Ar- 
kansas reporter Suzi Parker, "we took them 
off the [blood donation) roster.” 

Bv the late 1980s, Arkansas was the 
only prison system in the United States still 
running a blood program. In 1991. a reporter 
for the Arkansas Times asked John Byus. 
medical director of the Arkansas Correc- 
tions Department, how much longer they 
planned to continue the operation: “we plan 
to stick with it till the last day. to the last 
drop we’re able to sell.” 

The program stayed in operation until 
Bill Clinton moved to Washington. It was 
finally shut down in 1 993 by his successor, 
Jim "Guy” Tucker. 

Editor 's Note: This article originally ap- 
peared in the February 1-15, 1999 issue of 
CounterPunch, edited here for length and 


clarity. Reprinted by permission of the au- 
thor and CounterPunch co-editor, Jeffery 
St. Clair. 

CounterPunch is the Washington, D C. 
muckraking news weekly that "Tells' the 
Facts and Names the Names”. Subscrip- 
tions are: 


$40 individuals, $100 institutions, $30 stu- 
dent/low income, payable to: 
CounterPunch 
3220 N. St.. NW, Suite 346 
Washington. DC, 20007 
1-800-840-3683 (phone) ■ 


Jury Awards S2.3 Million For Slain San Quentin 
Prisoner, State Settles for $2.5 Million 

by W. Wisely 


O n Monday, November 30, 1999, 
a federal jury awarded more 
than $2 . 3 million in damages to the family of 
a prisoner shot to death by a San Quentin 
guard. The ten jurors found Mark Adams, 
killed March 1994 while fighting with an- 
other prisoner on the exercise yard of the 
prison’s segregation unit, died as a direct 
result of a flawed statewide policy on use 
oflethal force in prison. That policy Jurors 
found, was responsible for the, at best, neg- 
ligent deaths of a dozen unarmed men 
throughout the prison system in recent 
years. 

Attorneys for the plaintiffs proved 
California was the only state w hich permit- 
ted prison guards to use deadly force to 
break up simple fist fights between unarmed 
prisoners. They awarded $ 1 9 1 ,000 against 
T im Reynolds, the guard who fired the fatal 
shot, $450,500 against Arthur Calderon, 
then warden of San Quentin, and $ 1 . 6 mil- 
lion against James Gomez, the former 
director of the state Department of Correc- 
tions. The bulk of the award was for punitive 
damages against Gomez and Calderon. 

“They were the ones who knew the 
policies and didn't do anything about it,” 
jury foreman Robert Resner told reporters. 
Resner, a San Francisco attorney, said those 
policies included providing high-powered 
assault rifles to guards inside the prison 
while not making less than lethal means of 
force available. "I think we’ve sent the de- 
partment a message with this verdict that 
they’re not to break up fistfights with guns,” 
said Leroy Lounibos, an attorney for 
Adams’ estate. Although the deputy attor- 
ney general who lost the case had no 
comment, corrections officials were anxious 
to respond. 

"We are shocked by the verdict and 
based on the facts available, we disagree 
with if” Margo Bach, a department spokes- 
person told the Times. “We are troubled by 
the punitive damages assessed against two 
outstanding correctional administrators. We 
are exploring every' legal option available.” 

Just days after the Times concluded a 
series of investigative articles focusing on 


the killing of unarmed prisoners by guards 
in California correctional facilities, prison 
officials gave notice they were revising the 
shooting policy. Since 1994. California 
prison guards have killed 12 prisoners and 
wounded 32 others in fights and riots. The 
practice of shooting unarmed prisoners 
does not exist in any other state. 

Adams escaped from San Quentin and 
lived a law abiding life for some seven years 
in Puerto Rico. When captured by the FBI, 
Adams predicted he would be killed if re- 
turned to San Quentin. Reynolds, a trained 
marksman, testified he made an effort to 
shoot Adams in a less than deadly area, 
and was upset over the death. However, 
on rebuttal, a fonner girlfriend of Reynolds 
revealed he bragged about the killing. 

Evidence during the 1 2 day wrongful 
death trial in federal district court showed 
Adams argued with Paul Green, a Black 
Guerrilla Family dropout who was moved 
into the next cell. Both men were housed 
on San Quentin’s deathrow. Green had a 
history of mental illness. Adams and Green 
look the argument to the exercise yard. 
Reynolds fired three shots from 25 feet 
away. One of the bullets hit Adams 
squarely in the back of the head, killing 
him instantly. 

Anna Crosby, Adams’ mother, said 
money could not compensate for the loss 
of her son. "I’ve been sitting here bawling 
ever since the lawyer called me,” she told 
the San Francisco Chronicle December 
1, 1998. “Nothing will bring my son back. 
I’ll give them all the money in the world to 
get my son back. I wanted to prove they 
were wrong about what they did to my 
son. It was not right. I loved my son with 
all my heart.” 

On December 3 1, 1998, the CDC an- 
nounced it had settled the suit for $2.5 
million. The Department said it had agreed 
to tire settlement “to save the taxpayers 
the cost of an appeal.” Had the state ap- 
pealed interest would have been accruing 
on the jury' verdict and the attorney fee bill 
for Adams’ estate would have increased 
as well. H 
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From the Editor 

by Dan Pens 


W elcome to the ninth anniver- 
sary issue of PLN. Many 
people, supporters and detractors alike, 
are amazed by PLN' s longevity. We’re not 
amazed. We’re proud, not to mention 
weary. It takes an incredible amount of 
commitment and hard work to keep PLN 
going. 

A lot of the commitment comes from 
you, our readers, especially those of you 
who stick with us for the long haul and 
reaffirm your commitment with an annual 
renewal donation. To that core of dedi- 
cated PLN subscribers, I offer my most 
sincere thank you. 

Of course, it all starts with you sub- 
scribers. But in order to serve you each 
month, it takes an INCREDIBLE amount 
of work from PLN s editors, staff, and 
a-dedicated core of volunteers. I would 
like to thank Fred, Matt, Rollin. Sandy, 
Jimmy. Ellen, Curtis, Dan A. and Dan T.. 
Daniel, Wes, George. A.C., andLorna. 

Appreciation is also due to Walter 
and the gang at Prompt Printing who have 
always been there for us, gone the extra 
mile, and done it with a smile. 1 would 
also like to thank a number of attorneys 
who have assisted PLN, including Bob 
Cumbow. Mickey Gendler, JohnMidgley, 


Dan Marville, Leonard Schrooter, Marc 
Blackman, Joe Bringman, Alison hardy. 
Bob Kaplan, Brian Barnard and the WA 
ACLU. 

Praise is also due to PLN s growing 
cadre of writers whose commitment to ex- 
cellence contributes greatly to the critical 
acclaim garnered by PLN. 

Editing PLN has become more chal- 
lenging over the years. Until 1995, Paul 
and I lived in adjoining cells. In 1995 I 
was transferred to another prison. So we 
learned to co-edit by communicating daily 
through the mail. 

As of January of this year, Paul and I 
are no longer allowed to correspond (with 
each other or with any other prisoners). 
We are learning how to co-edit with that 
handicap. It’s not easy. But we’ll adjust. 
Whatever it takes. 

In the meantime we’re bound to ex- 
perience some bumps and spills. One 
example was evident by the increased 
number of typos in the March PLN. On 
page 1 3 one headline spoke of the “PLRA 
1 1 3 Strikes” provision, when it should 
have read “PLRA 3 Strikes”. We apolo- 
gize for that (and many other) typos in 
the March issue. We are working on 
ways to improve the proofreading pro- 


cess (I used to proofread an issue and 
mail it to Paul who then proofed Dan’s 
proofreading.) 

PLN is still working to develop a 
comprehensive Internet research website. 
Negotiations with a number of website 
providers have stalled. We continue to 
seek established web developers do the 
site for us, or the human and financial 
resources for PLN to do the site alone. In 
any case, it is a project we are committed 
to, and hopefully by PLN s tenth anni- 
versary issue the research site will be up 
and running (or at least under construc- 
tion). In the meantime, you can check out 
our current web site at www. prison 
legalnews.org where you will find an im- 
pressive number of links to other prison/ 
DOC web resources. 

That’s all for this month. As always, 
enjoy this issue and pass it along to a 
friend. Use the enclosed subscription re- 
newal card to take advantage of PLN s 
special two-year renewal offer (28 months 
for the price of 24). Or use the renewal 
card to purchase a gift subscription for a 
friend or colleague. Or mail the renewal 
card to a correspondent or loved one and 
urge them to subscribe. We’re counting 
on you to help PLN grow. I know you’ll 
do your part. And I thank you. | 


No Liberty Interest in Ohio Ad-Seg Rules 


T he court of appeals for the Sixth 
circuit held that Ohio prisoners 
have no state created liberty interest in 
remaining free of administrative segrega- 
tion (ad-seg). Alvin Jones, an Ohio state 
prisoner, filed suit claiming that a 2k year 
placement in ad seg violated his right to 
due process. The district court granted 
summary judgment to the defendants and 
the court of appeals affirmed. 

Jones was placed in ad seg in 1993 
after a riot at the Southern Ohio Correc- 
tional Facility (SOCF) in Lucasville. 
[PLN, June, Dec. 1993] Jones is serv ing 
a 15-25 year sentence for aggravated 
assault. Jones was afforded an ad seg 
hearing in 1993 but refused to speak due 
to a pending criminal investigation. In 
December, 1995. prosecutors told prison 
officials they were not prosecuting 
Jones on any charges stemming from the 
rebellion. Jones was later infracted and 


found guilty in a prison disciplinary hear- 
ing of killing a guard. Jones' lawsuit 
challenged only the period between 
April, 1993 to January, 1996, that he 
spent in ad seg. Apparently Jones is still 
in ad seg. 

The court of appeals held that under 
Scmdin v. Connor, 515 U.S. 472, 115 S.Ct. 
2293 (1995) Jones was unable to show he 
had suffered an “‘atypical and significant’ 
hardship ‘in relation to the ordinary inci- 
dents of prison life.”. The court 
acknowledged that Jones’ ad seg stay 
was very lengthy, but held that was im- 
material. 

Ohio Administrative Code § 
51 20-9-1 3(A) allows ad seg to continue 
for an “indefinite time period.. The 
court held that under Sandin “a liberty 
interest determination is to be made 
based on whether it will affect the over- 
all duration of the inmate’s sentence and 


there is no evidence here that the seg- 
regation will impact plaintiff’s 
sentence.” 

In ruling against Jones the court 
held that the “atypical” length of his ad 
seg stay was “with good reason.” The 
court qualified its ruling by noting that 
it does not mean “that every administra- 
tive segregation regardless of length or 
the reason for the segregation will not 
implicate a liberty interest. The facts of 
this case and the extraordinarily good 
reasons for holding plaintiff in segrega- 
tion form the basis for this decision.” 

Judge Gilman concurred with the 
majority’s ruling but disagreed with 
their analysis. Judge Gilman’s concur- 
ring opinion persuasively argues that 
courts analyzing ad seg claims should 
review the prisoner’s individual condi- 
tions of confinement. See: Jones 
v.-Baker, 155 F.3d810 (6th Cir. 1998).B 
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PA Ban on Writing by Mumia Abu-Jamal Enjoined 


T he court of appeals for the Third 
circuit held that a district court 
erred when it refused to grant a Prelimi- 
nary Injunction (PI) to PLN columnist 
Mumia Abu-Jamal to enjoin a Pennsyl- 
vania Department of Corrections (DOC) 
rule prohibiting him from writing. Aside 
from being an important ruling for pris- 
oner writers it also illustrates the great 
lengths to which prisoncrats will go in 
order to silence their captive critics. 

Mumia Abu-Jamal is a Pennsylva- 
nia prisoner on death row. The 
Pennsylvania DOC has a mle which pro- 
hibits prisoners from engaging in a 
business or profession. After 
Abu-Jamal published his first book 
“Live from Death Row” and did several 
radio shows, influential reactionary 
groups such as the Fraternal Order of 
Police (FOP) expressed their public in- 
dignation that Abu-Jamal was gaining 
access to the media. Pennsylvania 
prison officials then began to open, read 
and copy Abu- Jamal’s legal mail outside 
his presence, ostensibly to enforce the 
business and profession rule. 

Abu-Jamal filed suit claiming the 
business and profession rule violated 
his First and Fourteenth amendment 
rights. At the time Abu-Jamal was in 
segregation for “engaging in the pro- 
fession of journalism.” [Editor’s Note: 
Shortly before his 1995 execution date 
PLN editor Paul Wright wrote 
Abu-Jamal to ask if there was anything 
he or PLN could do to be of assistance. 
Pennsylvania prisoncrats seized 
Wright’s unsolicited letter and infracted 
and punished Abu-Jamal for “engag- 
ing in journalism , , The timing was 
important because it afforded 
prisoncrats a pretext to deny Abu-Jamal 
visits, phone calls and media access on 
the eve of his scheduled execution.] 
Abu-Jamal sought’ a PI enjoining the 
enforcement of the business and pro- 
fession rule and the opening and 
reading of his legal mail. He also sought 
to enjoin a rule requiring that parale- 
gals be trained, licensed and under 
contract to a lawyer in order to visit 
him. The district court granted a PI en- 
joining the reading, copying and 
distribution of Abu- Jamal’s legal mail, 
except to "investigate the violation of 
prison regulations or other miscon- 


duct.” The court denied the PI on all 
other issues. 

(Readers should note that this is 
not a ruling on the merits. The court of 
appeals held that' the district court erred 
in denying the PI with regards to the 
business rule because Abu-Jamal has a 
reasonable probability of showing the 
rule is unconstitutional and he will suf- 
fer irreparable .harm if the injunction is 
not granted.) 

The Pennsylvania DOC claiming it 
began reading and copying Abu-Jamal’s 
legal mail from his attorneys to deter- 
mine if his lawyers w'ere helping him 
obtain compensation for his writings 
and commentaries. Abu-Jamal’s legal 
mail was copied and sent to the DOC’s 
attorney, David Horwitz, who deter- 
mined they were solely relevant to 
Abu-Jamal’s state criminal appeals. 
Horwitz then forwarded Abu-Jamal’s 
legal mail to the state lawyers who ad- 
vise the Pennsylvania governor on 
death warrants. The legal mail in ques- 
tion discussed Abu-Jamal’s defense 
strategy and the merits of his case. The 
copying of Abu-Jamal’s legal mail con- 
tinued until enjoined by the district 
court, the state did not appeal that PI. 

The court of appeals analyzed the 
Pennsylvania DOC’s “business rule” 
under the reasonableness test of Turner 
v. Safley, 482 U.S. 78, 107 S.Ci. 2254 
(1987). Under Fed.R.Civ.P. 65 parties 
seeking a PT must show a likelihood of 
success on the merits and that absent 
an injunction they will suffer irreparable 
injury. “We conclude that , Jamal has 
satisfied this requirement because he is 
likely to show: first, that the Department 
enforced the business rule because of 
the content of his writings; second, that 
his writing does not affect the alloca- 
tion of prison resources, other inmates 
or the orderly administration of the 
prison system anymore than does the 
writing of other inmates; and third, that 
there are obvious, easy alternatives to 
address the Department’s security con- 
cerns.” 

“Prison regulations, like the busi- 
ness or profession rule, which restrict 
an inmate’s First amendment rights must 
operate in a neutral fashion, without re- 
gard to the content of the expression.” 
The court held Abu-Jamal was likely to 


be able to show that enforcement of the 
business rule was retaliatory. “The De- 
partment began its investigation under 
public pressure to do so, and because 
of the content of Jamal’s writing, not 
because he was being paid for it. In- 
deed, under the Department’s own 
regulations, compensation is irrelevant 
in these circumstances.” The court 
noted that other Pennsylvania prison- 
ers were allowed to publish and 
promote books, and receive compensa- 
tion. without being punished under the 
business rule. 

The court held that the business 
rule was applied in a discriminatory man- 
ner and that Mumia ’s writing required no 
accommodation by prison officials nor 
the allocation of prison resources. “Al- 
though, Jamal’s articles, book and radio 
commentaries may have generated con- 
troversy beyond prison walls, unless 
they amount to fraud, extortion, or threats 
to those outside the prison, the valid ob- 
jectives dwindle.” 

That Abu-Jamal is facing execution 
gave greater weight to his First amend- 
ment claim because his “only time to 
speak and write is now.” The court char- 
acterized as “nonsensical., the 
defendants’ claim that Abu-Jamal’s legal 
mail was copied and read to “investigate” 
whether he was writing. “We have diffi- 
culty seeing the need to investigate an 
act that Jamal openly confesses he is 
doing. Jamal’s writing is published, and 
he freely admits his intent to continue. 
Continued investigation and enforce- 
ment of the rule invades the privacy of 
his legal mail and thus directly interferes 
with his ability to communicate with coun- 
sel.” 

The court remanded the case with 
instructions for the district court to grant 
the PI and enjoin the investigation and 
enforcement of the business and profes- 
sion rule as it pertains to Abu-Jamal and 
to enjoin the DOC from opening Abu- 
Jamal’s legal mail to “investigate” whether 
he is v iolat ing the business rule. The court 
affirmed denial of the PT with regards to 
the Pennsylvania DOC rule requiring that 
paralegal visitors be credentialed or em- 
ployed by an attorney. PLN will report 
the final outcome of the litigation. See: 
Abu-Jamal v. Price, 154F.3d 128 3rdCir. 
1998). ■ 
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Many governments have been founded 
on principles of subordination and serfdom of 
certain classes of the same race... [Such] were, 
and are, in violation of the laws of nature. 
Our system commits no such violation of 
nature s laws. With us. all the white race, how- 
ever high or low, rich or poor, are equal in the 
eves of the law. Not so with the Negro. Subor- 
dination is his place. He, by nature, or by the 
curse against Canaan, is fitted for that condi- 
tion which he occupies in our system. 

— Alexander Stephens' "Cornerstone 
Speech’' (1861) (After election, Vice-President. 
Confederate States) 

T he history of the United States 
is one that is rife with Stephens’ 
principles, one that is central to the way 
the nation is organized, formulated and 
designed. One may ask. how can you say 
such a thing, based on an old quote from 
a Rebel, or a politician who was speaking 
for the South before the end of the Civil 
War? When one examines history, for 
generations after the war, we can see ech- 
oes of this same spirit, reflections of the 
same spirit that animated the warriors of 
the South. 

Were it not for the militant and deter- 
mined warrior-spirit of Black soldiers, 
however, there would be no United States 
of America; for without their martial fer- 
vor, their committed enemies who were 
once their slavemasters would have pre- 
vailed in that long and bloody war 
between the states. 

Historian Ronald Takaki explains 
that over 200,000 African- American sol- 
diers replenished the depleted Union 
Army, and literally preserved the Union’s 
capability to fight in the Spring of 1862. 
Lincoln reportedly told his aides, "With- 
out those 200.000 Black troops, the Union 
could not survive for 3 weeks.” 

As such, they preserved a state that 
promptly betrayed them after the war was 
won. For less than 15 years after the Civil 
war there was a brief period known as 
Reconstruction, when political and eco- 
nomic doors were opened to 
African-Americans. This was seen in the 
context of a conflict between the Demo- 
cratic and Republican parties of the 
period. Democratic politicians ran on the 


A Nation’s Gratitude 

by Mumia Abu- Jamal 

naked platform of white supremacy, seen 
by French visitor, Georges Clemenceau 
as based upon the principle that. "Any 
Democrat who did not manage to hint that 
the negro is a degenerate gorilla would 
be considered lacking in enthusiasm” 
[Clemenceau. American Reconstruction , 
ed.. Fernand Baldensperger, New York 
(1928)]. 

General Sherman’s Special Field Or- 
der #15, which set aside the Sea Islands 
and a part of the coast south of Charles- 
ton. South Carolina, for Black freedmen, 
was given one year, only to be snatched 
back the next. From such foul beginnings 
comes the long memory of Black betrayal 
that is encapsulated in the phrase, "forty 
acres and a mule.” 

Historian Eric Foner, who has writ- 
ten widely on the period: 

The events of 1865 and 1 866 kindled a 
deep sense of betrayal among freedmen 
throughout the South. Land enough existed, 
wrote former Mississippi slave Merrimon 
Howard, for every "man and woman to have 
as much as they could work.” 

“no land, no house, not so much as 
place to lay our head. . . Despised by the 
world, hated by the country that gives 
us birth, denied of all our writs as a 
people, we were friends on the 


march.. . brothers on the battlefield, but 
in the peaceful pursuits of life it seems 
that we are strangers.” 

Long after the end of slavery, the 
memory of this injustice lingered. “De 
slaves,” a Mississippi black would re- 
call, “spected a heap from freedom dey 
didn't git. . . . Dey promised us a mule an' 
forty acres o’ lan’.” “Yes sir,” agreed a 
Tennessee freedman, “they should have 
given us part of Maser’s land as us poor 
old slaves we made what our Masers 
had.” [from Foner, Erie .Reconstruction: 
Americas Unfinished Revolution: 1863- 
1877 (New York: Harper, 1988), p. 164] 

“Brothers on the battlefield”, but in 
times of peace, “strangers!” 

A manifestation of the spirit of be- 
trayal that moved through “race relations” 
in the century after the War Between the 
States. The “thank you” that the nation 
tendered, was a bitter, sharp, siap in the 
face. 

Every time that the nation is endan- 
gered, it seeks the support of its least 
valuable citizen. Isn’t that insane? 

This history is a lesson for us all. It 
is a lesson that was not heard during so- 
called “Black History Month.” It is a 
lesson that should be learned by us all at 
all times. ■ 


UT Jail Censorship Suit Settled for $68,682 


O n October 28, 1 998, a class ac- 
tion suit challenging various 
censorship rules at the Davis County Jail 
in Utah was settled for $1 1,682 in dam- 
ages and $57,000 In attorney’s fees. In 
1995 the Davis County' Jail enacted poli- 
cies banning books, newspaper clippings 
and sexually explicit materials. The latter 
were defined to mean any material that 
depicted “any type of nudity.” A class 
action suit was filed claiming that the 
policy violated the jail prisoners’ First 
amendment rights. 

In settling the suit the jail denied any 
wrongdoing or liability . In June, 1997, the 
jail changed its policies to allow prison- 
ers to receive books, newspaper clippings 
and sexually explicit materials. 

One hundred named plaintiffs would 
split a damage award of $11,682. Each 


plaintiff would receive $ 1 for each day 
they spent in the jail while the censor- 
ship policy was in effect. If any of the 
plaintiffs cannot be located within one 
year of the settlement in order to be paid, 
their share of the settlement reverts 
back to the county. 

Brian Barnard of the Utah Legal 
Clinic represented the plaintiffs in this 
case and he received $57,000 in attor- 
ney fees and costs. The damages and 
fees were paid by the county’s insur- 
ance company. Mr. Barnard also 
represents PLN in litigation challeng- 
ing the Utah DOC’s ban on bulk mail 
publications. Readers should note this 
is an unpublished settlement and not a 
ruling on the merits. See: Ayala v. Davis 
County, Utah, USDC D.UT, Case No. 
T96-CV-00030C. ■ 
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Illinois KKK Guard Loses Lawsuits; Goes to Prison 


O n December 4, 1 998. former Illi- 
nois prison sergeant Wallace 
Scott Weicherding (64) was sentenced to 
5 years. 10 months in federal prison after 
being convicted on conspiracy and weap- 
ons charges. Weicherding was arrested 
with five other men who called themselves 
The New Order. The original Order was a 
neo Nazi group that carried out a series of 
robberies, bombings and murders before 
being repressed by the FBI. 

Weicherding and his co-conspira- 
tors were convicted of plotting to blow 
up federal buildings, the Southern Pov- 
erty Law Center (SPLC) in Alabama, 
poison the water supplies of major cities; 
rob banks and armored cars; and murder a 
federal judge. SPLC civil rights lawyer 
Morris Dees, film director Steven Spielberg 
and federal reserve chairman Alan 
Greenspan. Ajury rejected Weicherding ’s 
claim that the group’s plans, recorded on 
hundreds of hours of tapes by an FBI 
snitch who infiltrated the group, were only 
drunken boasts. 


CPR 

COMPREHENSIVE 
PRISON REFORM 

This progressive reform model of- 
fers incentives from corrections to 
keep us in the community. It pro- 
vides half-time liberty incentives to 
motivate compliance with a compre- 
hensive and meaningful education 
and job training plan that ensures 
legitimate and well paid employment 
in the community It also charges 
the participants one third of their 
income, once employed on the 
street, which is offset by tax defer- 
rals. Full time employment and drug 
tests are mandatory. 

This program gives Corrections a 
vested interest in early and success- 
ful parole as opposed to the inverse 
that is currently accepted. For a free 
plan and draft bill, please contact: 
Brian Hessel #4923777 EOC1, 2500 
Westgatc. Pendleton OR 9780 1 or 
Brianh@i nmate.com 


by Paul Wright 

Weicherding had previously been Lest we think that only minorities arc 
employed as a sergeant at the Graham Cor- the victims of racism, PLN has reported 
rectional Center, an Illinois state prison, cases from Virginia where black prison 
Co-workers claimed he was distributing Ku guards beat handcuffed white prisoners 
Klux Klan literature at the prison and at- and shouted racist slurs at them while do- 
tempting to recruit other Illinois DOC ingso. [PLN, Jun. 1995] Racism becomes 
employees to join the KKK. Weicherding an issue when one party is in a position of 
was fired by the Illinois DOC only after he relative power over others and able to af- 
held a KKK rally on his property and ap- feet them by acting on racist beliefs and 
peared on local television news views. 

broadcasts, in lull KKK regalia, to promote That American prisons, by their very 

the event. Weicherding filed suit in federal nature, attract racists and white suprema- 
courf claiming his first amendment rights cists as employees in large numbers 
were violated when he was fired for his should come as no surprise. The prevail- 
KKK advocacy. The district court dis- ing mentality among many prison 
missed the suit and the court of appeals administrators who are either themselves 
for the Seventh circuit affirmed. See. racist or who simply see all prisoners as 
Weicherding v. Riegel, 16T)F.3d 1139 (7th subhuman, ensures that prisons will re- 
Cir. 1998). main havens of state sponsored racism. 

Racism by and among prison employ- PLN's book. The Celling of America has a 

ees is nothing new or novel. Cher the past chapter on this issue, 
few years PLN has reported on organized One of the justifications for control 
racist activities by guards in New Jersey, unit prisons is to allegedly control “prison 

Virginia, Washington. California, Pennsyl- gangs” and “security threat groups.” 
vania and elsew here. It is worth noting that However, little is being done to control the 
the cases that receive attention from the biggest, most powerful prison gang of all: 
corporate media are usually those that in- the employees. Weicherding was fired, but 
volve the racist harassment of minority only after he received heavy media atlen- 
prison employees. Only then is it a prob- tion. 

lem. When the victims of racism are “only” Prisoners’ complaints of racism are 

prisoners it isn't newsworthy. The most usually quickly dismissed as frivolous or 
obvious, and unasked question should be unfounded. When, on a national basis, so 
that if minority prison employees, with full many prison employees openly espouse 
civil service and civil rights protections and racist beliefs, which are tolerated if not 
many other avenues of redress, are being encouraged by their co-workers and su- 
subjected to this treatment, what about the pervisors, why are the complaints 
prisoners? dismissed so quickly?® 


Can You Help PLN Develop a Website? 

F or the past 18 months PLN has sought to develop a full blown prison 
litigation research site on the internet. The site would include all back 
issues of PLN on line, a briefbankof pleadings and motions related to prison and 
jail litigation; hypertext links to the published and unpublished cases, settle- 
ments. reports, etc., mentioned in PLN as well as all winning and still relevant 
prison and jail court rulings published before 1990. 

We have not been able to develop the website due to a lack of funding. No 
one we have requested development grants for this project is willing to fund it. 
At this point we have no other options unless any of our readers are willing to 
fund the site’s developments or know a company that can do it for PLN at no 
charge. PLN needs between $30,000 to $50,000 for this project. We believe it of 
crucial importance to advance the cause of prisoner rights on the Internet and 
provide a research tool for those studying criminal justice issues as well as 
litigating them. 

If you can help PLN with this project please contact PLN's law editor: Paul 
Wright #930783. P.O. Box 111. Monroe. WA 98272. Serious inquiries only please. 
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Reviews 


The Sounding Tree: 
Voices Along 
the Razor Wire 

by Lee Dickenson 
Lost Coast Press. 1998 $14.95 
Reviewed by Daniel Burton-Rose 

L ee Dickenson writes in the voice 
of an embittered veteran. For 
more than a decade and a half he manned 
a war zone, where the monotonous rou- 
tine was sharply punctuated by life or 
death crises. He believed in his work and 
gave his heart to it. goes the time-worn 
narrative, but ran up against structural 
restraints on his ability to care. The state, 
instead of being his friend, ate him up 
and spat him out. But the war Dickenson 
fought-and is still fighting-is on the do- 
mestic front. He’s a jailer, occupying the 
control booths of Connecticut’s prisons. 

The Sounding Tree is a collection 
of vignettes on the numbing senseless- 
ness of prison inhumanity. Dickenson 
wrote it as an attempt to expiate his 
prison-engendered deep rage which, at 
rock bottom, nearly drove him to suicide. 
His anger stems from the cold incompe- 
tence he feels permeates the running of 
prisons on every level. 

Dickenson, one of those increas- 
ingly rare guards blighted with 
intelligence and humanity, understands 
that in the most smoothly run prison 
prisoners and guards can exert checks- 
not always violent-on each others’ 
excesses. His writing also reveals an 
understanding that the current “let them 
burn in hell” societal attitude towards 
prisoners upsets this balance and re- 
places it with one that’s much more 
precarious. 

But the progression of the narrative 
reveals a man who has found no answers 
to the troubles that plague him. 
Dickenson seems to choose the path he 
had nearly died reacting against: trying 
to care less. The final chapter. 
“Hindsights.” closes: "I don’t have any 
advice for new staff on how to avoid 
any of this, other than to find another 
profession. They say that hindsight is 
20/20 and in a way I guess it is. I do 
know that if I had it to do all over again. 


I wouldn't.” But Dickenson still works 
for the Connecticut Department of Cor- 
rections, figuring he’s put in so much 
time already that he’s going to stick 
around to get his pension. 

There is a next step Dickenson 
needs to take for his work to have more 
meaning. Instead of throw ing his hands 
up with a frustrated roar, he should be- 
gin thinking about who prisons work for 
and why they benefit from keeping them 
filled. Only then will his real enemy, pre- 
viously faceless behind bureaucratic 
inanity and individual pettiness, be re- 
vealed. 

Still, it must be noted that, while 
many books about prisons are written 
by prisoners, few are written by guards. 
This book offers valuable insight from 
those whose imprisonment takes only a 
slightly more subtle form. 

To order a copy of The Sounding 
Tree send $14.95 plus shipping to Lost 
Coast Press, 1 55 Cypress St., Ft. Bragg, 
CA 95437. (800)773-7782. 

Private Prisons in the 
United States: An 
Assessment of 
Current Practice 

Reviewed by Alex Friedmann 

I n 1997 Congress instructed the At- 
orney General’s office to under- 
take a study of prison privatization, to 
include a review of legal issues and ex- 
isting jesearch .regarding cost 
effectiveness. The study was conducted 
by Abt Associates, Inc. through a co- 
operative agreement with the National 
Institute of Corrections, and the result- 
ing report was released in October, 1998. 

The report presents a comprehen- 
sive overv iew of prison privatization 
based on a survey of the Federal Bureau 
of Prisons. Puerto Rico, the District of 
Columbia and 48 states. Only Alaska and 
Maine did not respond; the report does 
not encompass local governments. 

Previous studies of prison 
privatization conducted in Tennessee, 
Louisiana, Florida, Texas and Arizona are 
evaluated and critiqued. The report 


notes that methodological problems in 
the studies make it difficult to assess 
privately-operated facilities vis-a-vis 
public prisons. Other factors also pre- 
clude accurate comparisons - e.g., 
differences in the security classification 
of prisoner in public and private prisons. 
“Some of the more extravagant claims 
made on behalf of prison privatization 
can be traced to inappropriate handling 
of these issues,” the authors of the re- 
port state. 

The report concludes that there is 
insufficient data to assess the cost ef- 
fectiveness and performance quality of 
private prisons. “Only a few of the more 
than a hundred privately operated facili- 
ties in existence have been studied, and 
these studies do not offer compelling 
evidence of superiority,” say the au- 
thors. These findings are consistent with 
a 1996 report by the U.S. General Ac- 
counting Office which found mixed 
results and little evidence that prison 
privatization results in cost savings. 

The report also addresses various 
legal topics relevant to the private prison 
industry, including liability, employee/or- 
ganized labor issues, use of force 
policies, inmate work programs, and 
contractual issues. Regulatory laws for 
private prison operators are discussed 
using an Ohio statute enacted in March 
1998 as an example. 

One of the report ’s few shortcom- 
ings is that it quotes Professor Charles 
W. Thomas, Director of the Private Cor- 
rections Project, and critiques his 
research involving a private prison in 
Arizona, but does not mention Prof. Tho- 
mas’ business and financial ties to the 
private corrections industry that may 
have influenced his conclusions. 

The report includes extensive foot- 
notes with references and case law, 
bibliographies, statistical data, and the 
results of the Abt Associates survey of 
state and federal corrections depart- 
ments. Three appendices provide 
supplemental information about legal 
issues involving prison privatization and 
previous studies of privately-operated, 
prisons conducted in New Mexico, Mas- 
sachusetts, Kentucky and California. 
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The acting Assistant Attorney 
General described the Abt Associates 
report as being a “careful and thorough 
review of prior research,” and praised it 
for presenting a “valuable framework for 
the additional research needed on the 
comparative cost and quality of private 
versus public prison operations.” 

Copies of the 200+ page report are 
available from the Bureau of Prisons, Of- 
fice of Public Affairs. 320 First St. N.W.. 
Washington, DC 20534, by written re- 
quest. 

California Habeas 
Handbook: A Practical 
Guide to Habeas Law for 
California Prisoners 

T his 37 page booklet by attorney 
Kent Russell is designed for pro 
se California prisoners to understand the 
time limits and filing requirements of the 
federal Anti-Terrorism and Effective 
Death Penalty Act (AFDPA). Russell 
uses easy to understand language to 
concisely and accurately explain 
AEDPA and the exhaustion of state rem- 
edies. The booklet will be useful to 
California prisoners challenging their 
convictions who need an explanation of 
the state and federal habeas system. 
Russell also uses the booklet to pitch 
his services for prisoners who can af- 
ford them. In that regard the book 
deserves an “A” for creative marketing. 
The booklet costs $20. Contact: Kent 
Russell; Russell and Russell; 2299 Sutter 
St.; San Francisco, CA 94115. 

Behind the Razor Wire: 
Portrait of a 

Contemporary American 
Prison System 

by Michael Jacobson Hardy. 

136 pp. 50 BW photos. New York 
University Press 
Reviewed by Paul Wright 

C CTJrisons do their dirtiest work 
I in the dark. The evil they 
perpetrate depends on a kind of willed 


prevent the worst abuses and realign 
our prison system with enlightened no- 
tions of justice and rehabilitation as well 
as punishment, the public must play an 
active role: awareness of what happens 
behind the walls is a crucial first step.” 

The above statement from an es- 
say by John Edgar Wideman illuminates 
Behind the Razor Wire. The book con- 
sists of essays by Angela Davis, 
Wideman, Marc Mauer and James 
Gilligan, accompanied by a series of 
black and white photos of prisons and 
jails, prisoners and guards in Massa- 
chusetts. 

The essays focus on putting the 
photos into a socio-political context. 
The heart of the book are its stark pho- 
tos of the prison world itself. The photos 
serve to put a real, human face on the 
American gulag. I was disappointed that 
in the photo captions the people pic- 
tured are not identified by name, instead 
they are identified only as “prisoners” 
or “guards.” I think this continues the 
dehumanizing process of prisons where 
people are not seen as individuals. Be- 
hind the Razor Wire helps shine some 
light behind prison walls. Cost is 129.95. 
To order contact: NY University Press, 
70 Washington Square South, New York, 
MY 10021-1091. (212)998-2575. 

Public Access to 
Documents Resources 

by Paul Wright 

T 'he Reporters Committee for Free- 
dom of the Press is a trade or- 
ganization of journalists. The Conunittee 
publishes a number of very reasonably 
priced, authoritative and comprehen- 
sive publication that are invaluable to 
journalists, muckrakers, those seeking 
access to government information and 
those litigating information access is- 
sues. 

Available materials include a book- 
let and CD-ROM on How to Use the 
Federal Freedom of Information Act, 
comprehensive guides on state public 
disclosure laws in all 50 states; a First 
Amendment handbook to help editors 
and reporters deal with legal issues; a 
state by state survey on the ability to 


cess to state and federal court records, 
police records, electronic records and 
much more. 

I have ordered several of the book- 
lets for use In publishing PLN and 
gathering government documents for 
news stories. The materials are uni- 
formly well produced, accurate, 
informative and useful. For more infor- 
mation contact: RCFFP, 1101 Wilson 
Blvd. Suite 1910, Arlington, VA 22209. 
(703)807-2100. 


Publication Reviews 

V oices Behind the Walls is a 
bi-monthly newsletter pub- 
lished by Pennsylvania prisoners. Each 
issue covers news and events in the 
PA prison system as well as commen- 
taries on the criminal justice system. 
Subscriptions are $10 for prisoners and 
$20 for everyone else. Contact: VBTW, 
P.O. Box 474. Harrisville, PA 16038. 
Webpage : http : //lexpage . com/page/ 
voices. 

The Prison Activist Handbook is a 
booklet published by the Florida Prison 
Action Network. The booklet’s subtitle 
is “How to advocate for your loved one 
In the Florida prison system. How to 
make sure your voice is heard by your 
legislators. How to go about making 
positive changes in the prison and 
criminal justice systems.” It gives an 
outline of the legislature, how a bill be- 
comes law, lobbying, etc. It gives a 
detailed outline of the Florida Depart- 
ment of Corrections, its organizational 
structure, how to complain of miscon- 
duct, addresses and phone numbers of 
prison officials and more. 

The booklet also has a chapter on 
networking and activism to change the 
criminal justice system. It also includes 
the Florida DOC’s rules on visiting. The 
booklet is a must for prisoners, activ- 
ists and concerned citizens in Florida. 
The booklet also serves as a blueprint 
for those desiring to pul together simi- 
lar booklets for other states. Send a 
donation to offset costs. Contact: 
Florida Prison Action Network, 1 1 10-C 
N.W. 8th Ave. Gainesville, FL 32601. 
(352) 955-2260. Website: www.afn.org/ 
fils/pan.htinL ■ 


ignorance on the part of the public. To legally tape phone calls; a guide to ac 
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l Prison Litigation Reform Act News i 


Individual Legislators 
May Intervene To 
Terminate Prison Suits 

by Matthew Clarke 

T he court of appeals for the Fifth 
C ircuit held that, under the Prison 
Litigation Reform Act (PLRA), individual 
state legislators could intervene in prison 
release litigation. 

In 1972, David Ruiz, and other Texas 
state prisoners initiated class-action civil 
rights litigation under 42 U.S.C. § 1983 
challenging the conditions of confine- 
ment in the Texas prison system (TDCJ) 
which resulted in federal court oversight 
of TDCJ. In 1990. the parties began nego- 
tiations which resulted in a 1992 Final 
Judgment terminating most of the court 
oversight, but retaining population caps 
on some of the prisons in the system. In 
March 1996, TDCJ moved to terminate the 
Final Judgment and all supervision of 
TDCJ by the courts. 

On April 26, 1 996, the Prison Litiga- 
tion Reform Act (PLRA) was signed into 
law. It included a provision allowing “any 
State or local official or unit of govern- 
ment whose jurisdiction or function 
includes the appropriation of funds” in- 
volving prisons or prisoners to interv ene 
in a prison suit and seek its termination 
under the PLRA. In May. 1996. two Texas 
State legislators needing an issue to gen- 
erate publicity for their reelection 
campaign filed a motion to intervene, 
claiming publicly that the Texas Attorney 
General wasn’t moving fast enough to 
terminate the Ruiz case. TDCJ, the pris- 
oners. and the U S. opposed the motion. 
The legislators attempted to appeal the 
district court’s failure to speedily rule on 
the motion. The Fifth Circuit refused to 
hear the appeal, but noted that the legis- 
lators were probably without standing to 
intervene. The district court denied the 
motion, stating that individual legislators 
did not appropriate funds individually 
and therefore didn’t have standing to in- 
tervene under the PLRA to intervene 
individually. 

In direct reaction to the ruling against 
the legislators. House Majority Whip 


Tom DeLay of Texas slipped an amend- 
ment adding the words “including a 
legislator” to the persons authorized to 
intervene into a bill amending the PLRA. 
The amendment was signed into law in 
November 1997. 

The legislators moved for rehearing 
of their motion to intervene. The district 
court denied the motion and the legisla- 
tors appealed. The Fifth Circuit held that 
the amended language specifically 
granted the legislators the right to inter- 
vene and ordered the district court to 
grant the motion for intervention. Al- 
though the Fifth Circuit held that the 
'including a legislator” language was con- 
stitutional under Article III of the U.S. 
Constitution, it did note that it was doubt- 
ful the legislators would have standing 
to intervene were there not another party 
(TDCJ) before the court seeking the same 
relief (termination) at the same time. The 
Fifth Circuit also held that a final judg- 
ment/consent decree was an order under 
the PLRA, an order capping the popula- 
tion of individual prisons within the 
system was a “prison release order” un- 
der the PLRA, the legislators’ motion was 
timely, and the district court did not timely 
rule on the motion. 

This is an example of how bad laws 
are made when the legislature gets inti- 
mately involved in indiv idual cases for 
political purposes instead of setting the 
ground rules for the courts and letting 
them work out the details. Now 181 Texas 
legislators have tire right to intervene in- 
dividually under the PLRA. Talk about 
opening the floodgates! See: Ruiz v. 
Estelle, 161 F.3d814(5th Cir. 1998). 

Prisoner Must Show 
Imminent Danger At 
Time Of IFF Request 
To Avoid PLRA 
Three-Strikes Dismissal 

T he court of appeals for the Fifth 
Circuit has held that a prisoner 
who is subject to the three-strikes provi- 
sion in the Prison Litigation Reform Act 
(PLRA) must show that he is under immi- 


nent danger of serious physical injury 
at the time he seeks to file in forma pau- 
peris (IFP) his complaint or appeal. 

Clifton Ray Choyce, Jr., a Texas state 
prisoner, sought to file a lawsuit IFP al- 
leging that guards had assaulted him and 
threatened further assaults in retaliation 
for previously filed lawsuits. The district 
court dismissed the action pursuant to 
28 U.S.C: § 1915(g), the PLRA “three 
strikes rule,” after finding that at least 
four of Choyce’s prior lawsuits had been 
dismissed and that, although he had 
shown he was in imminent danger when 
the incidents in the complaint occurred, 
he did not show he was in imminent dan- 
ger at the time he filed the complaint. 
Choyce filed a motion to appeal IFP, al- 
leging that he was still in imminent 
danger, which the court granted. 

Noting that to grant permission to 
appeal IFP under the PLRA three strikes 
rule the court must determine that the 
prisoner is in imminent danger at the time 
he seeks to appeal IFP, the Fifth Circuit 
stated that there was a logical inconsis- 
tency in the implicit finding that Choyce 
was in imminent danger at the time he 
sought to appeal IFP, but not at the time 
he filed the complaint. The Fifth Circuit 
also noted that the district court had in- 
correctly calculated the period between 
the incidents and the filing of the com- 
plaint as seventeen months when it was 
actually five months. The Fifth Circuit 
reversed the granting of permission to 
appeal IFP, and instructed the district 
court to reconsider all the issues. See: 
Choyce v. Dominguez, 160 F.3d 1068 (5th 
Cir. 1998). H 


In Fact 

In 1 996, according to a report 
by the U.S. Justice Department’s 
Civil Rights Division, 1 1,72 1 civil 
rights complaints were filed in the 
U .S After "preliminary screening”, 
the FBI investigated just 2,6 1 9 of 
the complaints. Criminal charges 
were brought in only 79 cases. 
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Suicides Plague Florida Women’s Prison 

by Alex Friedmann 


F lorence Krell. a 40-year-old 
mother of two serving an 
18-month sentence for grand theft after 
she failed to return her boyfriend’s rental 
car. hanged herself from her cell door at 
the Jefferson Corr. Institution on October 
11, 1998. She had been at Jefferson, an 
all-female prison located about 30 miles 
east of Tallahassee, for less than a month; 
she was labeled a trouble-maker by prison 
authorities and placed in solitary' confine- 
ment. 

Krell had written letters to her mother 
and to a state judge describing mistreat- 
ment by guards. Following a Sept. 17 
incident in which she wrote she had "lost 
it” Krell was pepper sprayed, stripped 
naked and confined in a cell without a 
mattress, bedding or running water. Four 
guards later arrived to remove "contra- 
band” from her cell — a plastic cup and a 
roll of toilet paper. She was left lying on 
the concrete floor, bruised and hand- 
cuffed, after she refused to stand up, nude, 
in front of male guards. 

Prison records indicate that Krell re- 
peatedly complained of abuse. She filed 
complaints with the inspector general’s 
office, which were returned to prison offi- 
cials for investigation. Her letters 
describing mistreatment were confiscated 
by prison employees the day before she 
hanged herself. 

It was later reported that a senior psy- 
chologist at Jefferson, David A. 


Schriemer, had a mail-order doctorate from 
a non-accredited school. He tw ice had been 
demoted by state corrections officials be- 
cause he lacked professional credentials; 
however, the Public Employees Relations 
Commission ruled that he should be 
“grandfathered” into his position. 
Schriemer was Krell’s case manager at 
Jefferson 

Florida ACLU executive director 
Howard Simon called for an independent 
inquiry into Krell’s death. “I just don't think 
you can trust the system to investigate 
itself,” he said. Two months after Krell killed 
herself the Dept, of Corrections had not 
released the results of its investigation. 

On December. 3, 1998, another pris- 
oner at Jefferson committed suicide 
Christine Elmore. 25, was found hanging 
from the door of her solitary confinement 
cell just eight days after arriving at the 
prison. Her death was not announced by 
prison authorities, w ho refused to provide 
Elmore’s family with information concern- 
ing the circumstances of her suicide. 

Corrections Secretary Harry K. 
Singletary, Jr. rejected an offer by the 
Florida Dept, of Law Enforcement (FDLE) 
to help investigate the deaths, saying he 
believed his staff was doing “a very good 
job” The ACLU sent a formal request to 
Gov. Lawton Chiles for an investigation 
by the FDLE and also asked the governor 
to appoint an independent panel to study 
conditions at women’s prisons. "We be- 


lieve that these tragic incidents reflect 
broader problems related to the conditions 
of confinement for female prisoners in 
Florida that require the investigation by 
independent agencies,” stated ACLU di- 
rector Howard Simon. 

Prompted by the pair of deaths at 
Jefferson the Florida House Committee 
on Corrections met in January to discuss 
the problem of suicides at women’s pris- 
ons. Before the Committee hearing was 
held, state corrections officials confirmed 
another suicide attempt at Jefferson: 
Ameca Hicks, 26, tried to hang herself in 
a segregation cell on Dec. 17. Health Ser- 
vices Administration Director John Burke 
acknowledged that authorities at 
Jefferson also were investigating sus- 
pected overdoses by two other female 
prisoners. 

Although prison officials say they do 
not maintain records regarding attempted 
suicides, information from the 
department’s inspector general’s office 
indicates there have been at least nine 
suicide attempts at Jefferson since July 
1997. According to Corrections Secretary 
Harry Singletary most of the suicide at- 
tempts occurred in segregation units, 
where harsh conditions and oppressive 
treatment by guards may be contributing 
factors. New governor Jeb Bush has or- 
dered a new investigation into the suicides. 

Source; The Tampa Tribune | 
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White Guard, Black Guard: Racism in Washinton Continues 

by Jennifer Vogel 


C harles Jackson and Collins 
Bailey, two of only a handful of 
African-American prison guards working 
at the Clallam Bay Corrections Center 
about 40 miles west of Port Angeles, were 
lost. They’d been on the way to an out- 
door barbecue w'hen the sun went down, 
turning the winding country roads of the 
state’s north peninsula into a shadowy 
maze. They drove around aimlessly until 
they came upon a familiar car parked in a 
driveway. It belonged to a white co- 
worker at the prison, a man rumored to 
hold racist beliefs. At least one fellow 
guard claimed to have overheard him brag 
of membership in the Ku Klux Klan. But 
lost is lost, so the two headed up the walk 
to the front door. They knocked a couple 
of times. When the white guard answered 
and saw two black men standing on his 
stoop, he pulled out a gun and pointed it 
in their direction. “Didn’t you read the 
sign?” he asked. “Niggers aren’t allowed 
here.” The man s wife, also a guard at the 
prison, joined her husband at the front 
door-they started to laugh, creating an 
eerie scene. "In a case like that, where we 
are stereotyped,” explains Jackson, “we 
didn’t want to act like they think we act. I 
wanted to knock him out. I said a couple 
of curse w ords and we proceeded on our 
way.” As they headed for the car. Jack- 
son says, one of the guards called out, 
"Remember, this area is for white people 
only and read the signs next time!” 

If Jackson and Bailey were the kind 
to let signs stand in their way, they never 
would have applied for jobs at the De- 
partment of Corrections in the first place. 
They and other current and former black 
employees from across the state say the 
department is rife with racism and that 
they frequently receive, through word and 
gesture, a message similar to the one 
posted by the white guard: We don’t 
want minorities here. The sentiment mani- 
fests itself in a number of ways, including 
a daily barrage of racist language-like re- 
ferring to Martin Luther King Jr. Day as 
“Happy Nigger Day” at Clallam Bay. 

Two groups of black guards, one 
from Clallam Bay and one from the Wash- 
ington Corrections Center at Shelton, 
have recently filed lawsuits against the 
Washington DOC. hoping to draw atten- 
tion to the department’s policies and force 


change. Last July, Jackson, Bailey, Doris 
Washington, Earnest Grimes, and Valinda 
Andrea-current and former guards at 
Clallam Bay-filed a $500,000 suit claiming 
that they’d been subjected to a racially 
hostile environment. The guards describe 
a frightening atmosphere where white 
guards refer to blacks as "coons” and 
worse; where minority prisoners are tar- 
geted for beatings; where black guards 
receive threats; and where white guards 
feel comfortable enough to brag in front 
of other employees of membership in hate 
groups like the KKK. 

In early March, a second group of 
black guards, from Shelton, filed a similar 
suit making similar claims. Kevin Waller 
and Larry Harris, along with white officer 
Jeannette Hawkes, say that white su- 
premacist beliefs are alive and well at the 
institution and that racist behavior has 
made it almost impossible to succeed in 
performing their jobs. At some points they 
even feared for their safety: When 
Hawkes reported hate-group activities to 
her superiors, her complaints were leaked, 
and she says she was threatened at home 
and retaliated against at work. When 
Waller reported similar behavior, includ- 
ing the dissemination of racist literature 
at the prison and active recruitment for 
the Neo Nazi Party, he says he was la- 
beled a “snitch” and denied promotions. 
The situation at the prison became so 
contentious that the Washington State 
Patrol was called in to investigate. The 
1998 findings, obtained exclusively by 
PIN, reveal a workplace divided along 
racial lines. They also allege that at least 
two members of organized hate groups 
had worked at the institution for almost a 
decade. 

Complaints of racism have come from 
points all over the state, including the 
Washington State Penitentiary at Walla 
Walla, the Washington State Reformatory 
at Monroe, and McNeil Island Corrections 
Center. Figures from the state’s Division 
of Risk Management show that the DOC 
has paid $2,747,106 in employee civil 
rights claims since 1989, the third worst 
record among state agencies. Over 
$500,000 of that total went out to state 
prison employees claiming race discrimi- 
nation. “I think [the DOC] is one of the 
most poorly managed agencies in the 


state,” says Eugene St. John, executive 
director of the Washington Public Em- 
ployees Association, which represents 
300 of the state’s prison employees. 
“Their record on employee relations is 
abysmal. They are sued more by their 
employees than other agencies. Others 
would take those complaints and charges, 
all measures of their lack of success, as a 
need for change. This agency never 
looked at it that way.” 

Michael Schwartz and Lois Meltzer, 
both Seattle attorneys, represent the 
plaintiffs in the Clallam Bay and Shelton 
suits. “It seems to me that the system is 
simply rife with racism,” says Schwartz. 
“It’s pervasive.” It’s not a big shock to 
him that there are “bigoted individuals” 
working for the DOC. “It’s just our soci- 
ety. What bothers me more than anything 
is the institutional support for those indi- 
viduals. And I absolutely, firmly believe 
that this could not happen to the extent it 
does and for the length of time it does 
without institutional support.” 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ‘Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel. Conflict of Interest. Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5.00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment Write for FREE 
Brochure. 
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Sieg Heil in Shelton 

Perhaps no state prison is in worse 
shape than Shelton. Black workers say 
they’re subjected to racial slurs and white 
supremacist activity at work, including 
Heil Hitler salutes in the hallways and 
the distribution of hate literature. White 
officers claim "reverse discrimination”- 
that management favors minorities. The 
situation came to a boil a few years ago 
when two black employees. Sgt. Clan 
Jacobs and Lt. Waller, a plaintiff in the 
case filed against Shelton, were blamed 
for creating a list of 1 1 white employees 
said to belong to, or have knowledge 
about, hate groups. 

The bulk of the names were given to 
an investigator at the prison by Jeannette 
Hawkes, also a plaintiff in the suit, be- 
cause she had been hearing complaints 
about racist activity and wanted some- 
one to look into them. Unfortunately, the 
investigator promptly leaked the infor- 
mation to some of the people named on 
the list. Threats ensued. There was dam- 
age to vehicles in the parking lot and 
grievances were filed. A longtime white 
guard was fired after making negative re- 
marks about black people: He was carted 
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out in front of his co-workers as one black 
employee is supposed to have said, 
"There goes one of those white suprema- 
cists now!” A couple of white employees, 
believ ing they were under fire, posted big, 
hand-painted signs at the entrance to the 
prison that said "DOC UNFAIR TO 
WHITE STAFF” and "WHITE’S NO 
CIVIL RIGHTS” [sic]. 

Growing unrest was kept under 
wraps by prison superintendent Phillip 
Stanley as employees complained that 
nothing was done to calm flaring tempers. 
[. Editor s Note: Stanley has since been 
promoted and is now a DOC Regional 
Director in Everett. ] Finally, in early 1997, 
Stanley received this letter: 

Mr. Stanley: 

Congratulations. You have suc- 
ceeded in dividing white staff from black 
staff. Never again will white staff trust 
black supervisors or black officers. Never 
again will any white officer or other white 
staff dare criticize any black staff member 
for fear of being escorted out of the insti- 
tution like Officer[Doug]Schley. You have 
managed to destroy morale due to your 
underhanded and blatant preference to- 
wards blacks. Those of us ‘lucky’ enough 
to have avoided being named on Wallers 
[sic] list don’t feel any less anger and 
hatred towards him, and you for listening 
to him, than those on the list. Why don’t 
you and your little butt buddy captain go 
back to rapo rivers where you came from 
and sing some of those prisoners happy 
birthday together. If a long time good of- 
ficer like Schley hasn't beaten the shit out 
of you yet, he has shown more restraint 
than many of us would have . Ever worked 
for the Post Office? 

Signed, 

white and pissed 

Expecting an employee to “go 
postal on him. Stanley called in outside 
help, alerting the Mason County Sheriff’s 
deputies. DOC secretary Joseph Lehman, 
noting "rumors of White Supremacist ac- 
tivity” and "verbal confrontations among 
staff,” enlisted the Washington State Pa- 
trol, which interviewed staff and turned 
over a complex final report early last year. 
The unredacted February 1998 findings, 
were sent to state prisoner and editor of 
Prison Legal News, Paul Wright, were 
forwarded to Seattle Weekly for further 
investigation. 


They indicate that Doug Schley and 
Lee Keller were at the heart of a small 
group of officers co-workers claimed dis- 
liked African Americans. The two bragged 
about white supremacist beliefs, accord- 
ing to the patrol report, and tried to 
convince others to follow their path. One 
female prison staffer who rented rooms 
to the two in 1995 told investigators, “One 
day, I went into Schley’s room to turn off 
the heater when I saw in his room ‘Nazi’ 
armbands, and a picture of Hitler next to 
his son’s picture.” After months of lis- 
tening to the two espouse the values of 
“purifying” the races, she said she asked 
them to leave. 

“It was learned that Keller and Schley 
both spoke often of their belief in the Nazi 
ideology and the ideas of Adolf Hitler,” 
says the report. “It became evident dur- 
ing the investigation Keller and Schley 
collected Nazi paraphernalia and pos- 
sessed hate literature.” The two have 
since been fired. Schley was the officer 
escorted out of the prison in 1997 for 
making a series of overtly racist remarks 
on the job. When a black prisoner ap- 
peared confused about when to come to 
the pill fine for his medication. Schley said. 
“Who says they’re as smart as us?” To a 
group of Hispanic prisoners, he allegedly 
said, “Way down on the border I wish 
you would go. Go back to your country, 
we don’t want you no more.” He topped 
off that poem by commenting in a Mexi- 
can accent: “Do you want me to 
impregnate your daughter?” He also was 
accused of saying, “All niggers should 
be lined up and shot.” Schley admitted 
making some of the comments, chalking 
them up to a “free exchange of ideas,” 
but said they were taken out of context. 
Keller, it turned out, was actually “white 
and pissed,” the employee who wrote the 
letter to Stanley. He was fired in 1998 un- 
der protest. According to DOC 
documents, he claimed to have no idea 
how anyone could have interpreted the 
letter as threatening; he only wanted to 
point out the fragile state of employee 
relations. 

The state patrol interview ed employ- 
ees who singled out other, current, 
staffers who may hold similar beliefs to 
Keller and Schley. Officer Bruce Chunn. 
by his own admission once a close friend 
of Keller, “stated he had taken racist lit- 
erature from prisoners and placed it in an 
R Unit control booth,” according to the 
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Guards (continued) 

report. Chunn said the materials were on 
their way to be destroyed, but the report 
notes that there is a specific protocol for 
the destruction of “contraband” that 
doesn't "call for the literature to be left in 
an R Unit control booth prior to . . . dis- 
posal.” The state patrol noted many DOC 
employees relused to meet or speak with 
them, claiming they feared retaliation by 
the DOC and for their own safety. 

Guards Paul Torgramsen and 
Michael Malpass were implicated as well. 
Malpass was said to have been with 
Schley and Keller when the signs were 
posted at the end of the prison drive. 
Though he denies participating, he does 
admit to having had a sign in Ins car win- 
dow that read, “I support the signs.” And 
two witnesses said they saw Torgramsen 
raise his arm in a Heil Hitler salute at work. 
Though Torgramsen told patrol investi- 
gators that “the only racism I have seen 
at WCC is black racism,” the report notes 
that “Torgramsen was also alleged to 
have often called minority prisoners by 
derogatory names.” Some co-workers 
complained that Chunn, Malpass. and 
Torgramsen contributed to a hostile work 
enviromnent and made them feel unsafe. 
In fact, lawsuit plaintiff Hawkes says that 
after giving information to investigators, 
Chunn called her at home and said she 
was going to be labeled a “snitch” and 
that "whites are not going to like you be- 
cause you gave up one of your own, and 
the blacks will not like you because you 
are not one of their own.” 

Torgramsen, Chunn. Malpass, and 
Keller declined to be interviewed for this 
story; Schley could not be located (and 
his attorney didn’t return repeated calls 
from Seattle Weekly). But, according to 
the patrol report, Chunn and Malpass 
maintain they have never been involved 
in racist or white supremacist activity, 
while Schley asserts that “what occurs 
away from the worksite is my civil right.” 
Chunn, Malpass. and Schley recently- 
filed suits against the department claim- 
ing that since being falsely associated 
with hate activity via “the list” they’ve 
faced a hostile work environment, to the 
point of fearing for their lives. Reached at 
their homes, Keller and Torgramsen said 
they have suits in the works as well, 
though they declined to comment further 
or provide legal contacts. 


Jacobs and Waller were blamed by 
white guards for much of the trouble at 
Shelton. Jacobs says he even received 
threats at home. According to the tort 
claim he filed in preparation for his own 
suit against the department, which hasn’t 
yet been filed, “Since April, I have had 
six or seven harassing phone calls to my 
house. They never say anything when I 
answer the phone, but when my wife does 
they say stuff like ‘You niggers get out of 
town, we’ll burn you out.’” He says he 
reported many incidents of racism to his 
superiors but to no avail. “All the times I 
have reported something, nothing has 
ever been done. Only when Superinten- 
dent Stanley received a direct threat to 
himself in the letter he got. did they fi- 
nally decide to stop ignoring this 
problem.” 

Jacobs and Waller suspect they’ve 
been targeted because they are outspo- 
ken and hold fairly high-ranking jobs 
within the department-Jacobs is a ser- 
geant and Waller is a lieutenant at a prison 
where only two out of six lieutenants and 
three out of 50 sergeants are non-white. 
It’s been tough to move up in the DOC 
(Jacobs was promoted only after filing a 
discrimination suit in 1991, for which he 
was paid $35,000) and in some ways it’s 
even tougher now that they have to su- 
pervise a largely white force. 

Shelton Superintendent Stanley was 
replaced in late 1997 by Jim Blodgett, who 
says he’s whipped the prison into shape. 
One of his first moves, he says, was to 
call a staff-wide meeting and declare that 
racist behavior was not acceptable. “My 
feeling is that those issues have been re- 
solved,” he says. "All I could do was come 
in and say that these things will not be 
tolerated, that people will be fired.” He 
also met with some of the more trouble- 
some guards one on one. “I had individual 
meetings with some of these people,” he 
says. "I talked about the perceptions. In 
most cases those things were denied and 
since I had no concrete proof of them, I 
relayed to them what my expectations 
were and that we would start from this 
date and it wouldn’t be tolerated.” He 
says he’s heard of no problems since. 

But the fact that lawsuits are being 
filed on both sides of the issue seems to 
indicate that harsh feelings live on. Jacobs 
says the State Patrol report-which found 
no “organized” racist behavior at Shelton- 
was inadequate. “No misconduct was 
discovered and no punishment imple- 


mented,” he wrote in his tort claim. “Con- 
sequently, the racially hostile work 
environment continues to thrive.” 

Small towns and 
small minds 

Many of Washington’s major pris- 
ons are located in small towns or remote 
regions of the state. Shelton is a couple 
of hours south of Seattle, just west of 
Olympia. Walla Walla is stashed east and 
south, past the Tri-Cities in wheat coun- 
try. And McNeil Island is. as the name 
suggests, located on an island south of 
Tacoma and only accessible by prison 
boat. Because the prisons are cut off geo- 
graphically, they tend to be cut off from 
outside influence. They are often staffed 
by friends and relatives. And they reflect 
the racial makeup of rural Washington-in 
other words, they’re mostly white. DOC 
secretary Lehman recognizes the “chal- 
lenge” in recruiting minorities, who he 
says are underrepresented in the labor 
market. In a perfect world he’d like to see 
the staff match the racial makeup of the 
prison population and he says the de- 
partment is headed in that direction: 
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"Historically, over time, I think we have 
been relatively successful." But a look at 
the numbers shows that the DOC has a 
long way to go. While more than one third 
of the more than 14.000 state prison pris- 
oners are of minority descent, only 14 
percent of DOC employees are minori- 
ties. When you break out African 
Americans, the comparison becomes 
even worse: While 23 percent of prison- 
ers are black, only 6 percent of DOC 
employees are black. Faces of color are 
so rare at some facilities that during a 
recent survey, a black DOC employee 
noted that he had visited an unnamed 
remote state prison where the reception- 
ist was visibly shaken by his arrival. “I’m 
sorry,” she told him. “I’ve never met a 
black person." The employee decided not 
to spend the night in the area “due to 
safety issues.” 

No prison feels as remote as Clallam 
Bay. which is tucked away in the north- 
west corner of the state, across the 
Olympics, on the Strait of Juan de Fuca. 
It’s so sealed off, in fact, that the prison 
had trouble finding and keeping employ- 
ees when it first opened in 1986. The 
turnover rate in the early days often 
reached 30 percent. But all that changed 
when, in 1989, the state set up a program 
called TIDES, which was designed to 
transform unemployed loggers into 
prison guards in just nine weeks. Twelve 
sessions and more than 200 converts 
later, the partnership between the DOC, 
the Olympic Job Training Center, and 
Peninsula College has been declared a 
success. Diane Harrison, curriculum spe- 
cialist for TIDES, says unemployment is 
down in the area and prison turnover has 
dropped to around 8 percent. But cycling 
mostly locals through the prison has 
meant that the facility' is infused with less 
and less new blood. Especially lacking 
are people of color. "The people we work 
with out there are ex-loggers,” says 
former guard Doris Washington, a plain- 
tiff in the suit against Clallam Bay. "They 
have never come in contact with the out- 
side world, per se. They don’t know how 
to deal with us because they’ve never 
been around us.” Though the prison has 
one of the highest percentages of rninor- 
ity prisoners in the state-47.9 
percent-only 9 percent of employees are 
minorities. Of 326 employees, only four 
are black. 


Washington felt immediately isolated 
upon showing up at the prison for work 
in 1993. She remembers hang-up calls at 
her home. Sometimes the caller would call 
her “bitch” or threaten to “kick your ass.” 
The area is beautiful, she says, “but if I’m 
driving up or down the street, the cops 
are going to pull me over. The intimida- 
tion was always there about running 
someone off the road on the way home 
from work, where there are no lights and 
lots of cliffs.” Washington remembers that 
feelings of physical danger were “an ev- 
eryday thing.” She says she developed 
severe headaches. “I didn't know what 
to expect every time I walked into the 
gate.” She was fired in November 1997, 
but is appealing that decision. 

The “lack of socialization” at the 
prison, as Washington refers to it. resulted 
in a long list of discriminatory situations. 
The Clallam Bay plaintiffs say they were 
set up by co-workers so that prisoners 
would think they were “snitches” or 
"Uncle Toms.” And they were constantly 
subjected to insulting behavior. Washing- 
ton says she witnessed fellow workers 
calling blacks “crack heads, dope deal- 
ers, pimps, and too illiterate to spell their 
own names,” according to her complaint. 
She says when she complained about the 
language and other mistreatment of blacks 
to her supervisors, she was called a 
“nigger lover.” Black prisoners were set 
up for beatings, they say, and when Wash- 
ington or any of the other plaintiffs in the 
case protested, they were further ostra- 
cized. 

The plaintiffs claim to have been de- 
nied promotions, despite being qualified 
for higher positions. DOC statistics show 1 
that while the prison does employ an 
Asian captain, all of its 1 2 lieutenants are 
white. Of 47 sergeants, four are Native 
American, two are Hispanic, and none are 
black. Collins Bailey has a solid back- 
ground in law enforcement, having served 
in Desert Storm as a military police officer 
and in the National Guard fighting the 
drug war at the Canadian border. Yet, he 
had a hard time moving up the ranks at 
Clallam Bay. After unsuccessful inter- 
views for investigator positions, he 
would ask what he could do better next 
time. “I got answers like you need more 
computer experience or you didn't sell 
yourself enough,” he recalls. "Something 
you can’t even track down.” Bailey finally 
transferred to the state prison at Monroe 


where he says he’s been given more re- 
sponsibility 

“Most of the minority employees 
who came to work at Clallam Bay were 
transferring out or quit because of the 
racism,” says Joseph Fitzpatrick, a retired 
white captain who worked at various state 
prisons before leaving the DOG in 1996. 
“There was a group in there that I con- 
sidered Aryan Nation-type guys. They 
wanted to get rid of all the blacks and 
wanted it to be a white man’s prison. 
Administration knows all this is going on 
and they just feed the fire.” 

Even if the department were recruit- 
ing enough minority employees, argues 
Schwartz, it has failed to institute poli- 
cies that require fair treatment. “I think 
that for too long the DOC and the state 
have ignored the fact that [prisons] are 
going into areas where social education 
is lacking.” he says. He believes the state 
has an obligation to educate. “You can’t 
plop a prison down there and bring in 
people who have no understanding of 
minorities and put minorities in that situ- 
ation with them and walk away. There has 
to be some education and training that 
goes with it so the whole program will 
work. I think it’s a responsibility and I 
think the DOC and the state have failed. ” 

Breaking up the 
White Regime 

Current and former employees make 
the point over and over again that racist 
employees are allowed to act with the 
knowledge that they won’t be punished 
in any way. According to DOC records 
dating back to 1 995 (the earliest inputted 
into their new database), only four em- 
ployees have been disciplined or fired for 
racist behavior: 

*Doug Schley, who was fired for rac- 
ist remarks in 1997. 

*Larry “Lucky” Lauzon. a construc- 
tion and maintenance supervisor at 
Shelton, who received a three-month pay 
reduction in 1997. According to DOC 
records, he was talking with fellow em- 
ployees about a missing plaque on a local 
statue when he said, “Mexicans probably 
stole it. The only thief worse is an In- 
dian.” One of the co-workers happened 
to be part Mexican and part Indian and 
complained. He had. at a previous time, 
also been quoted as saying, “Niggers are 
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Guards (continued) 

living proof that the Indians fucked the 
buffalo. At least that’s better than be- 
ing a Mexican.” Lauzon defended 
himself by saying that his comments 
were taken out of context and that he’d 
never use the word "nigger.” 

♦Terry Grindstaff, an officer at 
Walla Walla, who received a pay reduc- 
tion after, in 1996, he drew a hooded 
figure surrounded by the words "Boys 
of the Hood” and "White Pride” and 
kicked it under the cell door of a black 
prisoner. Grindstaff claimed it was "not 
a racist act” but that he did it because 
he thought it was funny. 

♦Kenneth Holdaas, a sergeant at 
the Washington State Reformatory in 
Monroe, who received a pay reduction 
in 1997 for saying to an officer, in refer- 
ence to blacks, “You can smell them. 
They got a distinct odor, like RB. He 
showers every day, and their big deal is 
they put deodorant and so much shit 
on. . . . “ Holdaas claimed his comments 
had been "twisted out of any recogni- 
tion” until he found out they had been 
videotaped. 

Given that so few are punished for 
behavior that allegedly happens on a 
daily basis, is it any wonder that racist 
workers-especially supervisors-feel 
protected? "We should not tolerate it,” 
says Secretary Lehman. “I’ve seen dis- 
ciplinary reports and corrective action 
where people were held accountable 
and that’s what we need to do. The chal- 
lenge in dealing with this is not in the 
severity of the punishment, it’s in the 
consistency. That’s what we’ve got to 
work toward.” He adds that he thinks 
the problem is not widespread, but 
mainly due to a group of bad apples. 
Sgt. Harris has a different take. In his 
view, nobody’s going to stop racist 
behavior unless there are conse- 
quences from the top. "Historically, the 
prison system has been run by whites,” 
he says. “In the past 30 years there has 
been a significant increase of minority 
employees. When you have an influx 
of educated minorities coming in, you 
have officers offended by that. You 
have senior management who have 
been in the system for years who have 
racist feelings and these feelings are 
surfacing. But, if money was going to 


be taken out of [a supervisor's] pocket, 
he would put an immediate stop to it.” 

Clearly, Lehman sees racism in his 
department as a significant problem. In 
late 1 997, his office hired Executive Di- 
versity Services Inc. to survey 56 
employees of varying rank, gender, and 
race to collect suggestions for how to 
improve racial harmony within the sys- 
tem and improve opportunities for 
minorities. Respondents were asked a 
set of questions about the DOC : “What 
are they doing to handle racial issues 
well? How are they not handling racial 
issues well or how might they im- 
prove?” Responses ranged from a 
suggestion that racial issues be re- 
solved before they “get too big” to 
statements addressing the need for pro- 
motional opportunities and minority 
role models at the top. 

Executive Diversity recommended 
that the DOC establish a mentoring pro- 
gram. "We in fact have the beginnings 
of a career development program that 
involves a mentoring program,” says 
Lehman. But such a program is hardly 
going to solve the apparently complex 
and deep racial problems in the DOC. 
Nor is more diversity training-the de- 
partment has undertaken hundreds of 
hours of training over the years and 
obviously it hasn’t transformed those 
who need it most. 

To that, Lehman says there’s a new 
effort afoot to hold employees respon- 
sible for their actions and the actions of 
their subordinates. “We in management 
within the DOC, here and across the sys- 
tem, have to communicate that we value 
a diverse workforce,” he says. “Then we 
have to toe the line. Where inappropri- 
ate behavior exists, we have to deal with 
it. There can be no equivocation.” 

Only time will tell whether the DOC 
will actually make the changes Lehman 
describes and whether such changes 
will make a real difference. In the end. it 
may take a couple of successful law- 
suits to shake things up. And though 
plaintiffs like Doris Washington have 
been fighting since the day they joined 
tire department; they ’ re committed to 
pushing just a little further Besides 
monetary compensation, they’re look- 
ing to alter the face of the department. 
“At least somebody coming in behind 
me won’t have to experience the hell I 


went through,” says Washington. “I 
want to break up the whole white re- 
gime.” 

[Editor 's Note: The basis for the 
foregoing article was a series of brief 
news articles in the corporate media 
In Western Washington announcing 
that the DOC had asked the state pa- 
trol to Investigate white supremacist 
activities by DOC employees at Shelton. 
As is often the case with press release 
journalism, no one followed up to re- 
port what the outcome was of the state 
patrol Investigation. 

I filed a Public Disclosure Act re- 
quest with the state patrol requesting 
a copy of their report on the matter. 
The 390 page report they sent me 
seemed to directly contradict the state 
police conclusion that there was no 
“organized” racist activity by prison 
employees at Shelton. The story re- 
quired follow up Investigation. 

Around the same time, black prison 
guards at Clallam Day had filed their 
civil rights lawsuit on race discrimina- 
tion. I contacted their attorney Michael 
Schwartz, requesting a copy of the com- 
plaint. He was not cooperative. 

Jennifer Vogel, a journalist and 
PLN supporter, was willing to investi- 
gate and report the story for PLN. The 
above story also appeared in the 
March 11, 1999, issue of the Seattle 
Weekly, a local paper with a wide- 
spread Seattle circulation. We would 
like to thank Jennifer for doing a great 
job on the story. 

Staff racism In the Washington 
prison system is nothing new and we 
have reported on it extensively since 
PLN 's inception. To make the story man- 
ageable the above story only focused on 
recent events, but racist employees are a 
long standing feature of the Washington 
prison system. In the December, 1995, 
issue of PLN we reported that Bill 
Mendoza, a mid level DOC employee was 
assigned to investigate incidents involv- 
ing Hispanic prisoners. He was surprised 
and shocked at the many racist and deni- 
grating statements that senior and mid 
level prison officials made to him about 
black, Hispanic and Native American 
prisoners. It appears nothing was done 
with regards to Mendoza ’s report on rac- 
ism by prison superintendents and other 
high level employees. Paul Wright. ] H 
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Guard Raped - Entire Texas Prison System Locked Down 


A female Texas Department of 
Corrections (TDC) prison guard 
was dragged into a cell, held hostage for 
two hours and sexually assaulted by a 
prisoner armed with an 8-inch piece of 
sharpened metal, according to several 
published news accounts. 

The French Robertson Unit guard 
was conducting bed checks .at .2; 40. a. m. 
December 19, 1998, when convicted rap- 
ist Jesse Trevino Cortez, 22, opened his 
cell door, grabbed her and held her hos- 
tage for two hours, prison officials said. 

“We don’t know how Cortez man- 
aged to open his cell door,” said Latham 
Boone, chief prosecutor for the TDC’s 
Special Prosecution Unit [the Texas state 
prison system maintains its own pros- 
ecutors on staff ] "That is something we 
will be trying to determine.” 

Unnamed prison employees com- 
plained to the Abilene Reporter-News 
that the prison has had trouble with 
faulty cell door locks, and accused prison 
officials of trying to cover up the inci- 


dent by issuing a press release that failed 
to mention the sexual assault. 

The French Robertson Unit has had 
a lengthy history of unchecked brutality 
with countless prisoners beaten, shot and 
killed by guards since the prison opened 
in 1995 [no Texas prison has been the 
subject of more brutality articles in PLY], 

Ironically enough, on December 1,_ 
1998. TDC officials announced that the 
French Robertson Unit was awarded the 
“prestigious prison accreditation” of the 
American Correctional Association, the 
first maximum-security prison in Texas to 
do so. An “extensive three-day audit” 
found the French Robertson Unit met 94. 1 
percent of the AC A’s 484 standards, a mark 
considered "exceptional” for a large 
maximum-security prison. 

“It wasn’t as difficult as I thought it 
would be,” Assistant Warden James 
Mayfield proudly proclaimed (two weeks 
before one of his prisoners somehow 
opens a locked cell door and attacks a 
guard). "We’re doing a good job.” 

Twenty-four hours after the French 
Robertson assault, 80 state prisons (and 
26 substance abuse centers and state 
jails) were locked down for a “shake- 
down”. TDC spokesperson Larry Todd 
said the system-wide lockdown wasn’t 
related to the French Robertson incident. 
He also denied that it had anything to do 


with the dramatic Thanksgiving Day death 
row escape of Martin Gurule. 

"We are using this system-wide 
lockdown as a management tool,” Todd 
told reporters, “to ensure that we clean 
out all contraband before our heaviest 
visitation period of the year [Christmas) 
begins.” 

A .BLN correspondent offers a dif- 
ferent perspective: “The lockdown and 
system-wide shakedown is a political re- 
action by presidential aspirant and 
current governor George W. Bush to the 
death row escapes and, according to 
[Houston radio personality] Ray Hill: 1) 
the rape of a female guard at the French 
Roberston Unit; 2) what Hill described as 
a ‘mini-riot’ at the Huntsville Unit (‘The 
Walls’) which involved at least 150 pris- 
oners; and 3) the escape of 1 1 juveniles 
from a Texas Youth Commission facility. 
Governor George wants to do something 
‘decisive’ to show the press he’s doing 
something to ‘get the prison system un- 
dercontrol.’” 

Most of the 106 prison units were 
off lockdown in 1-2 days. The entire 
prison system was “back to normal” 
within a week. 

Sources; Austin- American-State s- 

rnan, Dallas Morning News, Abilene 
Reporter-News, Reader Mail | 
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Grand Jury Reverses Indictment Against Jailers 


A Galveston, Texas, grand jury de- 
eded to take back an indictment 
it had issued against four Galveston 
County sheriff’s deputies after three 
of the four agreed to surrender their 
peace-officer licenses. The reversal 
left some law experts scratching their 
heads. 

“I’ve never heard of that before.” 
said University of Houston law profes- 
sor Bob Schuwerk. 

The four jailers, William Joe 
Brown, Robert Deem, Woodrow 
Naborne and John Tregre, faced vari- 
ous charges of official oppression, 
aggravated perjury and tampering with 
evidence in the reported July, 1998, 
beating of jail detainee Johnny Lands. 

Assistant District Attorney 
Wayne Mallia said he did not direct the 
grand jury' to reverse its earlier indict- 
ment. 


“We weren’t doing any favors for 
anyone,” Mallia said. “I presented the 
grand jury its options, without favor- 
ing one, and it decided to accept the 
surrender of the licenses.” 

After the indictment was first 
handed down, Brown, Deem and 
Naborne offered to permanently sur- 
render their licenses. Tegre, who was 
the only one of the four to testify about 
jailers falsifying statements about the 
July beating, did not offer to surren- 
der his license. Tregre was the one 
who originally reported the incident to 
sheriff’s deputy investigators. 

“He effectively blew the whistle on 
himself,” Sheriff Joe Max Taylor said 
of Tregre, who was reinstated and 
placed back on active duty in the jail 
after the indictments were withdrawn. 

Source: Galveston Daily NewsU 
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Corcoran Shooting Death Suit Settled for $825,000 


O n November 10, 1998, the Cali- 
fornia Department of Correc- 
tions (CDC) settled a lawsuit involving 
the 1994 shooting death of prisoner 
Preston Tate for $825,000. Tate, a black 
gang member, was in the Corcoran pris- 
ons Security Housing Unit (SHU) when 
guards placed him in an exercise yard 
with rival Latino gang members. In the 
ensuing fist fight, prison guard John 
Vaughn shot and killed Tate. 

Fresno lawyer Catherine Campbell 
filed suit on behalf of Tate’s family. 
Through her tenacious efforts in the 
course of litigating the case, the CDC’s 
policy and practice of placing rival gang 
members in the same SHU exercise 
yards to provide “gladiator fights” for 
the entertainment of prison staff was 
exposed. Eventually eight guards were 


A New Hampshire Superior Court 
ruled that state laws prohibit- 
ing all incarcerated felons from voting 
violate the state constitution. 

On September 4, 1998, state pris- 
oner David J. Fischer sent a letter to 
the Rochester City Clerk to request 
“that you register me to vote in the next 
election and also that you send me an 
absentee ballot as well.” In response, 
Fischer was sent a copy of state stat- 
ute RSA 607-A:2, which prohibits 
felons from voting “from the time of his 
sentence until his final discharge.” 

Fischer filed suit in state court, ar- 
guing that Part 1, Article 1 1 of the NH 
state constitution extends the vote to 
"every inhabitant of the state of 18 years 
of age and upwards” unless that per- 
son has been convicted of “treason, 
bribery, or any willful violation of the 
election laws of this state or of the 
United States ...” 

The court agreed that “nothing in 
the plain language of part 1, article 1 1 
suggests that the framers intended to 
disenfranchise incarcerated felons or 
delegate such authority to the legisla- 
ture.” 

The court further ruled that Mr. 
Fischer and “any other inmate who 
timely applied to register in the upcom- 


indicted by a federal grand jury in Tate’s 
murder. [PLN, July, 1998, “Eight Cali- 
fornia Prison Guards Indicted.”] All 
told, the CDC’s shooting policy led to 
seven prisoners being shot and killed 
and 43 shot and wounded at Corcoran 
alone between 1989 and 1994. PLN has 
extensively covered the background of 
the Corcoran shootings and we refer 
readers to back issues. [PLN, Oct. 1998, 
“Corcoran Prison Sex, Lies and Video- 
tape.”] 

In settling the suit for $825,000, the 
CDC defendants did not admit any 
wrongdoing. The settlement does not 
affect the criminal proceedings against 
the eight guards involved in Tate’s mur- 
der. The settlement prevents the Tate 
family and their lawyers from “gloat- 
ing.” In a brief statement to the Los 


ing election . . . shall be permitted, if oth- 
erwise qualified, to vote in the town or 
city of his or her domicile.” 

Because the (October 27, 1998) rul- 
ing was rendered after the deadline for 
absentee voter registration, the court 
ruled that prisoners who had not at- 
tempted to register “are not entitled to 
register to vote in the upcoming elec- 
tion.” But nothing prevents New 
Hampshire prisoners from registering in 
future elections. 

“This court ruling has already up- 
set several politicians, especially those 
in small towns housing prisoners,’ 
writes one prisoner [letter published in 
C oalition For Prisoners ’ Rights News- 
letter], “Berlin, New Hampshire, will 
have 1,000 [new prisoner] voters... Since 
the total population of Berlin is only a 
couple of thousand voters, the way in- 
mates vote as a block will decide 
election results.” 

Both the Attorney General and 
the Governor appealed the ruling to 
the state Supreme Court. But it would 
appear that short of amending the 
state constitution. New Hampshire 
prisoners will vote in future elections. 
See: Fischer v. Shaheeen, et al, 
Merrimack Superior Court Docket No. 
98-E-402. ■ 


Angeles Times, Campbell said “All I can 
say is that the family believes that jus- 
tice has been done.” 

In a letter to PLN Campbell stated 
that the $825,000 settlement Included 
attorney fees and damages. The settle- 
ment would be split, approximately, with 
$300,000 going to the Tate family, 
$200,000 for the costs and expenses in 
litigating the case and $300,000 to be 
split among attorneys Campbell, Rob- 
ert Navarro and Milton Grimes for their 
work on the case. The settlement is un- 
published. See: Estate of Preston Tate 
v. Gomez, USDC, EDCA, Case number 
CV-F-95-5239-DLB. 

Four of the defendants in the civil 
suit, Lt. Douglas Martin, Sgt. John 
Vaugh, and guards Jerry Arvizu and 
Christopher Bethea, are also criminal 
defendants In the case filed by the fed- 
eral government. PLN will report further 
developments in these cases as they 
occur. H 
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Colorado Prisoner Acquitted of Kidnapping 


C olorado state prisoner William 
Sojka may have had a “fool for 
an attorney” (he represented himself at 
trial). But a jury did acquit him of kidnap- 
ping, attempted murder and assault 
charges for allegedly taking guard Mary 
Henderson hostage, shocking her with 
an electrical cord and threatening to kill 
her at the Arkansas Valley Correctional 
Facility in 1992. 

Sojka said he and Henderson staged 
the kidnapping so she could sue the 
prison system. Then, Sojka told the jury, 
he and Henderson plotted to have him 
plead insanity, spend a short time in the 
state mental hospital and finally split the 
proceeds from the lawsuit upon his re- 
lease. 

Sojka did indeed plead insanity at a 
1994 trial but was found guilty nonethe- 
less. And Henderson did file a suit 
against the prison system, claiming offi- 
cials had been warned a kidnapping 
would take place, but the suit was even- 
tually dropped. She also joined another 
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guard’s lawsuit alleging sexual harass- 
ment, but eventually withdrew from that 
suit, too. 

Sojka won a second trial after he pre- 
sented new evidence: a love letter he says 
Henderson wrote him, in which “Mary” 
says she loves “Bill” and is sorry she can’t 
tell the truth about the kidnapping. Two 
handwriting experts testified in Sojka’s 
second trial that Henderson wrote the let- 
ter. Henderson denied that any 
inappropriate relationship with Sojka had 
existed and called the letter an elaborate 
forgery. 

During closing arguments, both pros- 
ecutors and Sojka told the jury that the 
case boiled down to whether jurors 
should believe Henderson or him. 


The verdict meant that Sojka would 
be a free man within weeks. He had been 
serving a 12 -year sentence for burglary. 
He says that Henderson didn’t come 
away empty handed either, noting that 
she collected about $ 180,000 in worker’s 
compensation payments since the inci- 
dent. Half came from a settlement and the 
other half was for lost wages and perma- 
nent disability. 

Soika didn’t say whether he expected 
Henderson to split her worker’s compen- 
sation booty with him. Presumably their 
love affair was soured after she left him 
holding the bag and then testified against 
him 

Source: The Chieftain (Pueblo, Co.) | 


New Jersey Guard’s Killer Gets Life 


S teven Beverly was convicted for 
the 1 997 killing of a Bayside State 
Prison (New Jersey) guard. But two days 
later, November 11, 1998, the jury of seven 
men and five women said they were dead- 
locked on whether he should be executed. 
Under state law that means the judge 
could impose only a life term without pa- 
role. 

Beverly, 39, stabbed Bayside guard 
Frederick W. Baker. 3 5, in the back with a 
makeshift ice-pick after Baker ordered 
Beverly and his homosexual cellmate 
separated. Baker had reportedly targeted 
Beverly for harassment for some time, and 
the two argued loudly just hours before 
the killing. 

According to the verdict sheet for 
the penalty phase of Beverly’s trial the 
jury unanimously agreed on two mitigat- 
ing factors: that the Bayside admin- 
istration permitted and fostered “an en- 


vironment in which racism flourished” 
and that the prison administration “did 
not properly respond to complaints of 
Steven Beverly so as to minimize or elimi- 
nate the anger and frustrations which 
caused Steven Beverly to commit the of- 
fense.” 

The jurors also decided by an 11-1 
vote that Beverly “was the victim of ra- 
cial and sexual-orientation discrimination 
by the administration of Bayside State 
Prison.” But they decided by an 8-4 vote 
that Beverly was not a target of racial and 
sexual discrimination by the slain guard. 

The trial judge, Joseph F. Lisa, com- 
mended the jurors for fulfilling their civil 
duty and for “seriously and responsibly 
contemplating the actual life-or-death 
question.” The judge said that he was 
satisfied that justice had been served. 

Source: Philadelphia Inquirer | 


Attention Women Prisoners 

T am seeking personal testimony from women who have endured 
Xextended isolation and/or the use of devices of torture. We will use 
the testimonies for inclusion in reports to international entities moni- 
toring U S. human rights violations. Please send to: Bonnie Kemess, 
AFSC, 972 Broad St. Newark, NJ 07102. We will acknowledge 
receipt. 
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New York Paroles for Sale 

by Julia Lutsky 


I n January 1997 the parents of a 
young Korean prisoner walked 
into the Brooklyn offices of federal pros- 
ecutor Zachary Carter to report that a 
volunteer fund raiser for Republican Gov- 
ernor Pataki said he would use his influence 
to win parole for their son if they contrib- 
uted to the Governor’s campaign war chest. 
They contributed, but their son remains in 
jail. Thus began a federal investigation 
which brought about the grand jury in- 
dictment of Parole Commissioner Sean 
McSherry on counts including lying, per- 
jury, and obstruction of justice, and the 
arrest of Ronald Hotaling, a former special 
assistant to the Division of Parole, charged 
with giving “false, evasive and mislead- 
ing” information to a grand jury and to a 
special deputy in the investigation. 

The scandal was first exposed in the 
Daily News April 1 998 story of John Kim, 
'armed robber, . . . who had two big assets: 
a model record as a [prisoner] and politi- 
cally connected allies who contacted 
parole officials on his behalf.” He had been 
sentenced in 1992 to 4 to 12 years. His 
father, Nam Soo Kim, is pastor of the Full 
Gospel Church of New York, one of the 
city ’s largest Korean congregations. The 
elder Kim hired attorney Edward Hammock, 
a former Parole Board chairman and, at the 
suggestion of businessman Yung Soo Yoo, 
Republican fund-raiser for Pataki and mem- 
ber of his transition team, donated $ 1 ,000 
to Pataki ’s campaign coffers in 1995. Ac- 
cording to the News, Kim also spoke with 
Grace Koh, a member of his congregation 
and Pataki’s $41,000 a year adviser on 
Asian American affairs. Koh then wrote 
to the 19-member parole board and called 
parole officials on behalf of pastor Kim’s 
son. A three member panel of the board 
unanimously granted young Kim parole 
in April 1996, against the recommendation 
of the prosecuting attorney. Kim is now a 
student at a New Jersey college. 

McSherry, appointed Parole Commis- 
sioner by Cuomo in 1989, and questioned 
after the federal investigation began eight 
years later, said he was unable to recall the 
hearing in the John Kim case. Neverthe- 
less, he testified to the grand jury in 
August 1998 that he “suddenly recalled 
the events while riding a roller coaster.” 
He told the grand juiy he had known noth- 
ing of Kim’s case or the money donated 


by Kim’s father until he learned of them 
from a parole officer, Nicholas Daisemia. 
According to the indictment, however. 
Daisemia never made any such statement. 
He also claimed his decision to parole Kim 
angered parole officer. Thomas Burke. 
Burke, he said, argued against Kim’s re- 
lease. At the time of the Kim hearing, 
howev er, Burke was on vacation in another 
state. 

The families of two other young Ko- 
rean prisoners together contributed 
$21,500 to Pataki’s campaign, hoping to 
win parole for their sons. One’s parole has 
not come up. the other’s was denied. 
Pataki’s offices refunded the contributions 
pointing out that this proves contributions 
do not sway parole decisions. 

Shlomo Helbrans, a Hassidic rabbi 
imprisoned for having kidnapped a young 
student in his charge was moved to a work- 
release program by state officials in June 
1996. Actually, however, he was ineligible 
for the program since federal officials 
wanted to deport him; the transfer was re- 
scinded when the federal prosecutor, Alan 
Vinegrad, who had originally charged 
Helbrans, protested. He was told senior 
state officials had ordered the transfer. 

Appeals were made on Helbrans’ be- 
halfby Pataki fund raiser. Leon Perlmutter, 
prominent in the Satmar Hasidic sect, a 
group courted by Democratic and Repub- 
lican politicians alike. Pataki’s coffers were 
$45,000 richer as a result of Perlmutter’s 
connections: one Satmar businessman, 
Abraham Lefkowitz, contributed that 
amount for himself and through his com- 
pany in 1994. Rabbi Helbrans was paroled 
in November 1996; he is now running a 
yeshiva in upstate New York and fighting 
deportation to Israel. Perlmutter was also 
influential in the release of two Israeli drug 
dealers, Ziv Oved and Moshe Cohen, re- 
leased and sent to Israel in 1 996. Neither 
completed even the minimum term of his 
sentence. The chairman of the panel that 
approved Oved’s and Cohen’s release was 
Pataki’s appointee and nearby Putnam 
county neighbor, Brion Travis. 

Paul Shechtman, then criminal justice 
director and director of the Division of 
Parole, had objected to the inclusion of 
the two drug traffickers in Pataki’s depor- 
tation program. A deputy director of the 
Division, Edward Mruczek, had also ex- 


pressed his dissatisfaction with the idea 
of releasing Oved, -and -Cohen to 
Shechtman, who had conveyed all of this 
to Perlmutter, according to the New York 
Daily News. Shechtman, it should be 
noted, was responsible for sending the 
names of prisoners eligible for parole to 
the three-member parole board panels. 

According to an October 9, 1 998 stoiy 
in Newsday, “A member of the state Con- 
servative Party, McSherry ’s late father was 
a friend of Conservative Chairman Michael 
Long. McSherry has given $750 this year 
[ 1 998] to the Conservative Party, which is 
a major Pataki backer.” Long backed him 
for the Parole Board post and character- 
izes him as a good guy; “there is no way 
he could be involved in any criminal activ- 
ity,” he told Newsday. A month after his 
grand jury appearances McSherry went on 
medical leave from his $76,46 1 job. He feces 
up to 40 years in prison and $250,000 fine 
if he is convicted on all the charges; ar- 
rested after the indictment, he was released 
on $15,000 bail. Hotaling, who had been 
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special assistant to the Parole Board until 
1996, for his part, pleaded not guilty to 
obstruction of justice and faces a maxi- 
mum of 10 years in prison if he is indicted 
and convicted; he was freed on $10,000 
bail. 

These two are not alone, according 
to Newsdav. “Several Pataki aides and 
fund raisers, including ... most recently 
state economic development czar Charles 
Gargano, have testified before Brooklyn 
grand juries investigating allegations that 
parole favors or state contracts were ex- 
changed for political contributions to 
Pataki’s campaign.” 

That the accusation of Hotaling and 
the indictment of McSherry came less than 
a month before the gubernatorial elections 
of November 1998 was not missed by 
Pataki ’s backers: “The timing of this cer- 
tainly smacks of politics,” said Michael 
Marr, a Pataki campaign spokesman. 

Zachary Carter, the federal prosecu- 
tor in the case, was appointed by President 
Clinton. 

Sources: New York Times , Daily News, 
Newsday | 


PAPER WINGS AD 


New Jersey Porn Ban Struck Down 


I n two separate rulings a federal 
court in New Jersey held that a 
New Jersey statute prohibiting imprisoned 
sex offenders from receiving or possess- 
ing sexually oriented materials was 
unconstitutional. The two rulings consist 
of a preliminary injunction and a perma- 
nent injunction enjoining the statute. 

The New Jersey legislature unani- 
mously enacted NJSA 2C47-10 which 
prohibits prisoners at the Adult Diagnos- 
tic and Treatment center (ADTC), a prison 
for sex offenders in Avenal, from receiv- 
ing or possessing “sexually oriented” 
materials. Two ADTC prisoners filed suit 
challenging the statute. The court issued 
a preliminary injunction enjoining the stat- 
ute and another ruling making it a 
permanent injunction. 

In its second ruling the court noted 
the intense criticism it had endured in lo- 
cal and national media after granting the 
preliminary injunction in this case. In a 
sad commentary on the politicized nature 
of prison litigation today, the court had 
to cite basic constitutional principles 
about free speech and invoke the memory 
of the Holocaust to justify its well rea- 
soned ruling. 

The court held the statute was un- 
constitutionally overbroad and vague. 
The court held there was no legitimate 
penological interest at stake. The state 
argued that the law was passed to aid in 
sex offender rehabilitation. “New Jersey 
did not have a valid penological interest 
when it enacted NJSA 2C:4710 because 
rehabilitation does not appear to be the 
true reason why the New Jersey legisla- 
ture passed NJSA 2C: 47-10. The 
legislative history does not mention re- 
habilitation, and Dr. Nancy Griffin, the 
Director of Psychology at the ADTC, did 
not testify before either the Assembly or 
Senate, and learned about the statute af- 
ter it was enacted. Most importantly, the 
Department of Corrections formally op- 
posed the statute before governor 
Whitman signed it because the Depart- 
ment believed that adult pornography for 
inmates at the ADTC was a step in the 
right direction. Thus, the true reason for 
the enactment of NJSA 2C: 47-10 appears 
to be public outrage over some of the 
heinous pedophiliac crimes that occurred 
in New Jersey.” 


The court acknowledged that reha- 
bilitation is a legitimate penological goal 
but “no rational relationship exists be- 
tweenNJSA2C: 47-10 and rehabilitation.” 
The defendants provided token expert 
witnesses claiming the ban on sexually 
oriented materials would further sex of- 
fender rehabilitation. 

The court found the plaintiffs’ ex- 
perts more credible. The court noted the 
plaintiffs’ experts’ testimony that sexu- 
ally oriented materials are routinely used 
in sex offender treatment and should be 
evaluated on an individual basis by treat- 
ing psychologists. The court observed 
that there appears to be disagreement 
among psychiatrists on how sexually ori- 
ented materials affect sex offender 
treatment. The court observed there is no 
empirical evidence that sexually oriented 
materials have any negative effect on 
people. 

By flatly prohibiting sexually ori- 
ented materials the statute “would deny 
certain sex offenders valuable 
treatment. Thus, NJSA 2C: 47-10 actually 
diminishes New Jersey’s purported inter- 
est in rehabilitation. The court concludes 
that the statute is not rationally related to 
rehabilitation because plaintiffs, experts’ 
recommendation that the materials be re- 
viewed on a case by case basis is a better 
method for handling the materials than 
that provided by the statute and New 
Jersey’s experts.” 

The court held that the statute 
caused irreparable harm to the First 
amendment rights of prisoners and the 
public interest. 

The court duly issued a permanent 
injunction enjoining enforcement of 
NJSA 2C: 47-10. The state of New Jer- 
sey has appealed the ruling to the Third 
Circuit. Parties litigating this type ofban 
on sexually oriented materials should be 
prepared to offer expert testimony sup- 
porting their position. The lack of any 
credible empirical evidence that non vio- 
lent sexually oriented materials involving 
adults have any negative effects on 
adults, in or out of prison, will support 
challenges to such bans; See: Waterman 
v. Verniero, 12 F. Supp.2d 364 (D NJ 
1998)(ruling on Preliminary Injunction); 
12 F. Supp.2d 378 (D NJ 1998)(permanent 
injunction). ■ 
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News in Brief 


AR: On October 13, 1999, MarkLucas 
escaped from the Miller County jail in 
Texarkana by sawing through a cell lock 
and running through open fire escape 
doors. Lucas, awaiting trial on murder 
charges, was later recaptured. 

CA: In December. 1998. Sacramento 
sheriff’s deputy Sandy Larson was killed 
and deputy Susan Rosenberg and 
Soledad prisoners James Columbus and 
Robert Fowler were injured when the jail 
van they were in crashed into a stalled 
big rig track on a highway. The prisoners 
were being taken to a court hearing in 
Sacramento. Two other motorists were 
also injured. 

CA: On December 12, 1998, Corcoran 
prison guard Francisco "Paco” Gavaldon 
was arrested on felony charges of con- 
spiracy and solicitation of murder after 
authorities videotaped him arranging to 
pay another man $ 1,000 and a car to mur- 
der his estranged wife. Prison sources 
identified Gavaldon as a violent guard 
who frequently assaults prisoners. He 
was hauled before a state legislative com- 
mittee in the summer of 1998 where he 
refused to answer questions about his 
role in a June 1995 beating of Corcoran 
prisoners. A week after his arrest, prison 
officials said Gavaldon was still employed 
as a guard, but presumably on leave while 
sitting in the Tulare County jail on $ 1 mil- 
lion bail. 

CO : On March 1. 1 999, the state DOC 
banned smoking in all of its prison facili- 
ties. Tobacco sales were halted in 
December. 

CT: The town of Plainfield recently 
enacted a law which requires strip ciubs 
to interrogate their patrons and bar sex 
offenders from entry. Town leaders claim 
the law protects residents by keeping sex 
offenders from going to strip clubs, be- 
coming aroused and then committing 
crimes. Club owner Joseph Quinn says 
the law is unfair because it is not applied 
to other businesses where sex offenders 
can become aroused, such as swimming 
pools and libraries. Apparently town lead- 
ers aren’t concerned about kinky sex 
offenders or shoe stores, pet shops and 
police supply stores would be on the list. 
Playgrounds are apparently not included 
either. 

FL: On November 10, 1998, former 
DOC prison guard Barry Rayl was sen- 


tenced to 27 years imprisonment for the 
second degree murder shooting death of 
Bill Ingram. Rayl shot the unarmed Ingram 
twice after Ingram attacked him in a linge- 
rie shop he owned. Ingram was upset 
because Rayl would not fire his wife from 
the escort service Rayl owned. Rayl had 
been a prison guard for 17 years at the 
time of his 1997 arrest. 

GA: On February 17, 1999, prisoners 
Danny Pierce, Donnie Fisher and Roy 
Sanford escaped from the Georgia State 
Prison in Reidsville. They escaped in a 
food service van by forcing the driver into 
a container and then driving out of the 
prison. Three prison employees were sus- 
pended with pay for failing to search the 
van before it left the prison. 

IL: On March 8, 1999. the Illinois 
House Judiciary Committee voted for a 
measure halting executions for one year 
and requiring a study of why, since 1 977, 
Illinois has executed 1 1 prisoners while 
another 1 1 were removed from death row 
after they were proved innocent or evi- 
dence against them was ruled improper. 

Japan: In a rare event, on December 
3. 1998, a court ordered the Japanese fed- 
eral government to pay $ 1 ,260 to prisoner 
Keith Dickerson of Santa Barbara. CA. 
Dickerson proved he was pushed to the 
floor and beaten by five guards while im- 
prisoned at the Tokyo House of 
Detention. The beating occurred when 
Dickerson attempted to talk to another 
foreign prisoner while en route to a court 
hearing. 

Kazakstan: On March 4, 1999. 26 
prisoners at the Atyrau prison stabbed 
themselves in the stomach in an attempted 
mass suicide to protest overcrowding, a 
lack of food and inhumane prison condi- 
tions in this former Soviet republic. All 
survived but five were In critical condi- 
tion. 

NH: On February' 4. 1999, a federal 
jury awarded $49,000 to former state 
prison guard Sherri White after finding 
she had been subjected to sexual harass- 
ment by prison employees and then 
retaliated against when she complained. 

NM: On March 4, 1999, Grants sher- 
iffs deputy Kelly Clark was overpowered 
and killed by Michael Archuleta. 
Archuleta had been convicted in Grants 
and was being transported to a state 


prison by Clark. Archuleta was arrested 
and recaptured soon afterwards, still 
handcuffed and still armed with Clark’s 
pistol. 

NM : The December 3 1 , 1 998, issue of 
USA Today reports that Wackenhut (pri- 
vate prison) corporation officials at the 
company’s Lea County Correctional Fa- 
cility in Hobbs, New Mexico, are seeking 
ways to stop prisoners from making weap- 
ons out of chain-link fence. One 
Wackenhut prisoner was stabbed more 
than 90 times — the eighth stabbing at the 
1 , 200-bed prison in a six month period. 

OH: On December 18, 1998, Edward 
Heyward, a guard at the Northeast 
Prerelease Center in Cleveland was fired 
for having a sexual affair with a prisoner. 
Heyward had risen from guard to captain 
despite having what one investigator 
called “a pattern of becoming involved in 
unusual incidents and inappropriate be- 
havior involving both staff and inmates.” 
Heyward had been promoted twice and 
was selected as employee of the month 
three times despite being disciplined for, 
among other things: carrying marijuana in 
his pocket at the prison; giving jewelry, 
money orders and marijuana to a prisoner; 
exposing his genitals to prisoners; and 
acting as a lookout while another prison 
employee had sex with a prisoner. 
Heyward may face criminal charges for the 
latest incident. 

OH: On October 7, 1998, accused 
bank robber William Burress died while 
escaping from the Hamilton county jail in 
Cincinnati. Burress had tied bedsheets 
into a rope and fell 20 feet to the ground. 
He collapsed and died a few blocks from 
the jail. 

OK: In October, 1998, Jesse Baker, a 
former Corrections Corp. of America (CCA) 
guard at the company’s Cimarron Correc- 
tional Facility in Oklahoma, pled guilty to 
accepting a $ 1 40 bribe from a prisoner in 
exchange for providing cash loans, hiding 
contraband and ignoring misconduct by 
prisoners. Baker received a five-year sus- 
pended sentence and is cooperating with 
an on-going investigation of the prison. 

TN: On January 30, 1999, convicted 
murderer David Britt, 25 . escaped from the 
South Central Correctional Center. The 
prison is operated by the for profit Correc- 
tions Corporation of America. Britt was 
assisted in his escape by CCA guard Chris- 
tine McClain, 41, who brought in an extra 
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uniform and accompanied Britt, dressed 
as a guard, out of the prison during shift 
change. McClain was charged with facili- 
tating the escape. Britt was recaptured 
three days later. 

TX: On November 22, 1998, prisoner 
Gary Davis walked away from a jail work 
crew painting the jail. Davis later called 
the jail to inform its staff that he had no 
bad feelings against them or his treatment 
while at the jail. Davis said he was un- 
happy at how his lawyer was representing 
him on felony burglary charges. 

Uganda: In November, 1998, the 
nation’s Commissioner of Corrections de- 
nied allegations by the Uganda Prisoners’ 
Aid Foundation that thousands of pris- 
oners die each year in Ugandan prisons 
due to bad conditions. The commissioner 
said that only 480 prisoners a year, on av- 
erage, die due to poor prison conditions. 

UT: In February, 1999, Charles 
Farnsworth was awarded $500 in damages 
in a federal lawsuit stemming from a night 
he spent in an unheated Salt Lake County 
jail cell. Farnsworth was imprisoned in the 
jail in January. 1994, while the heating sys- 
tem was broken. Jail officials refused to 
provide Farnsworth with a blanket. In 
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awarding Farnsworth damages, federal 
magistrate Ron Boyce observed that pris- 
oners have a constitutional right to 
adequate heating or an alternative means 
of warmth. 

VA: On December 31, 1998, eight pris- 
oners at the Hampton Roads Regional Jail 
surrendered after a three-hour stand-off in 
a failed escape attempt. Shortly before 4 
a.m., a guard responded to a prisoner’s re- 
quest for toiletry items. Control booth 
monitors apparently indicated that all cell 
doors were locked, but at least one wasn’t. 
A prisoner overpowered the guard, took 
his keys, gained access to the control 
booth and opened other cells. The 
would-be escapees, with the guard hos- 
tage, were at the bottom of an adjoining 
stairwell before they realized they didn’t 
have a key to the door leading outside. 
Nor could they open the door that had 
locked behind them. 

WA: In March, 1999, the state paid 
$390,000 to settle a claim by the family of 
Mildred Klaus. Klaus, 89, was killed by Vy 
Thang. Thang was a prisoner at the Maple 
Lane juvenile prison w ho escaped during 
a supervised trip to a Seattle Seahawks 
football game with Simeon Terry. Terry and 
Thang then went to Spokane where they 
robbed, beat and killed Klaus in a robbery 
that netted them $62. In settling the claim, 
the state admitted it was negligent in su- 


pervising Thang and Terry. Thang was 
sentenced to life in prison, without parole, 
for killing Klaus. Terry was sentenced to 
100 days in detention for his role in the 
minder after pleading guilty to possess- 
ing stolen property. 

WA: On January 8, 1999, the family of 
a seven year old girl who was repeatedly 
raped by Ben Querldo, a sex offender on 
parole, settled a lawsuit for $300,000. The 
girl was raped at a Seattle day care center 
where Querido was employed as a janitor. 
The family sued Querido ’s employer, Red 
Carpet Janitorial Service for negligence and 
the state Department of Corrections for 
not notifying Red Carpet of Querido's back- 
ground as a convicted sex offender on 
parole. The state DOC paid $ 100,000 of the 
settlement and Red Carpet paid the remain- 
ing $200,000. 

WA. On March 5, 1999, Pierce County 
(Tacoma) jail guards Phylis Bailey and Janis 
Vicente were fined $250 each and ordered 
to perform 100 horns of community ser- 
vice. The two guards pleaded guilty to 
charges of fourth degree assault stemming 
from their attack on a handcuffed woman 
prisoner at the jail. 

WY: On November 11, 1998. a jury 
sentenced James Harlow to death for his 
role in the stabbing death of Wyoming 
State Penitentiary guard Wayne Martinez 
during an escape attempt. B 


180 Days SHU Not ‘Atypical & Significant’ 


A federal district court in New York 
reld that 180 days in a Special 
Housing Unit (SHU) , along with loss of 
package, commissary and telephone privi- 
leges, does not give rise to a liberty 
interest sufficient to support a prisoner’s 
due process claim. 

In tlie spring of 1990, a New York state 
prisoner was found guilty in a prison dis- 
ciplinary proceeding of possession of 
shanks in his cell. He was sentenced to 
180 days in SHU and loss of privileges. 
The conviction was subsequently ex- 
punged from his record and the prisoner 
sued several prison officials for violating 
his civil rights. 

This case was initially dismissed for 
an assortment of reasons, but the dis- 
missal was reversed on appeal. Black v. 
Coughlin, 76 F.3d 72 (2nd Cir. 1996) [PIN 
Oct. 1996], On remand, file district court 
allowed the prisoner to file an amended 
complaint, and after discovery the par- 
ties filed cross-motions for summary 
judgment. 


The court analyzed the prisoner’s 
claim under Sandin v. Conner, 5 1 5 U. S. 
472 (1995), and found that the conditions 
of disciplinary confinement essentially 
mirror those conditions imposed on pris- 
oners housed in SHU for administrative 
confinement or other reasons. Therefore, 
they do not give rise to a liberty inter- 
est. 

The court also rejected the 
prisoner’s claim that the hearing officer 
was biased against him. This claim was 
based on the fact that the hearing officer 
denied the prisoner a “time cut” from an 
SHU sentence in an unrelated matter. The 
court found nothing in the record indi- 
cating that the hearing officer prejudged 
the evidence in this instance. 

The court concluded that even if the 
prisoner had a liberty interest in avoiding 
180 days in SHU, the hearing officer’s 
conduct during and afterthe hearing com- 
ported with all the due process required 
by law. See: Black v. Selksy, 15 F.Supp. 
311 (WD NY 1998). ■ 
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$4,000 Awarded to Paraplegic Prisoners 
Segregated Under Improper Conditions 


T he Eighth Circuit court of ap- 
peals held that the administrative 
segregation prison conditions two 
paraplegic prisoners were subjected to 
were unconstitutional and upheld a total 
award of $4,000 in compensatory dam- 
ages. 

Bobby Franklin Simmons and Ricky 
Lee Marshall (plaintiffs), two paraplegic 
Arkansas state prisoners, sued officials 
of the Arkansas Department of Correc- 
tions (DOC) following their placement in 
solitary confinement after being sus- 
pected of alcohol consumption. Plaintiffs 
claimed that they were placed in solitary 
confinement for thirty-two hours; denied 
access to their ‘'egg crate” medical mat- 
tresses; denied four consecutive meals 
because their wheelchairs could not be 
maneuvered around the bunk to the door 
where the food tray was placed; and were 
unable to eliminate their bodily wastes. 

A guard smelled alcohol on plain- 
tiffs’ breaths and a test confirmed alcohol 
in their blood. After consulting medical 
personnel, the guard followed prison 
policy by segregating the wheelchair- 
bound prisoners. Two nurses inspected 
the segregation cells and determined that 
plaintiffs could be adequately housed 
there if they were allowed access to the 
hospital for treatment, had their ‘"egg 
crate” mattresses, and all their other medi- 
cal requirements were met. 

The guard also sought and received 
permission from the assistant warden to 
segregate plaintiffs. However, when plain- 
tiffs were placed in the cells, it was 
discovered that their wheelchairs would 
not fit through the doors. They were 
placed on their bunks while their wheel- 
chairs were folded, placed in the cells, and 
reopened behind the bunk. During their 
stay in segregation, plaintiffs were denied 
their “egg crate” mattresses, were unable 
to maneuver their wheelchairs past their 
bunks to get meals at the barred doors 
where food was set, and were unable to 
have bowel movements because they 
were denied access to medical supplies 
and a handicapped-assistive toilet. The 
assistant warden never checked up on 
plaintiffs. 

After a bench trial, the court entered 
a judgment against the guard and assis- 


tant warden, awarding plaintiffs two 
thousand dollars ($2,000) each. Defen- 
dants appealed. The Eight Circuit 
affirmed noting that, under Farmer v. 
Brennan, 511 U.S. 825 (1994), prison of- 
ficials must ensure that prisoners receive 
adequate food, clothing, shelter, and 
medical care. 

To prove a violation of the Eighth 
Amendment under Farmer, the prisoner 
must prove both an objective and a sub- 
jective element. To prove the objective 
element, the prisoner must show a suffi- 
ciently serious act resulting in the denial 
of the minimal civilized measure of life’s 
necessities or incarceration under condi- 
tions posing a substantial risk of serious 
harm. To prove the subjective element. 


the prisoner must show that prison offi- 
cial acted with deliberate indifference to 
a prisoner’s health or safety. The subjec- 
tive element may be proven by 
circumstantial evidence. Plaintiffs satis- 
fied both elements when they proved that 
the guard and assistant warden made the 
decision to confine them in isolation cells 
but failed to ensure they received ad- 
equate food and medical care. 

The Eighth Circuit also rejected the 
defendants’ contention that the $2,000 
per prisoner award was excessive, find- 
ing that the “facts in this case are 
sufficiently egregious” to support the 
award. The judgment and award were 
upheld. See: Simmons v. Cook , 154 F.3d 
805 (8th Cir. 1998). ■ 


5th Circuit Upholds Mississippi 
Disenfranchisement Law 


T he Court of Appeals for the Fifth 
Circuit affirmed a district court’s 
denial of a Mississippi state prisoner’s 
claim that he is improperly being de- 
nied the right to vote. 

The Mississippi Constitution de- 
nies the right to vote to any person 
“convicted of murder, rape, bribery, 
theft, arson, obtaining money or goods 
under false pretenses, perjury, forgery, 
embezzlement or bigamy.” Miss. Const, 
art. XII §241 (1890). 

While serving a prison term for 
armed robbery, Mississippi state pris- 
oner Keith Brown filed suit claiming that 
§ 241 did not apply to him because 
armed robbery was not expressly listed 
as a disenfranchising crime and. in the 
alternative, that § 241 violates the Four- 
teenth Amendment because it was 
enacted with racially discriminatoiy mo- 
tives. Brown did not use the Voting 
Rights Act (42 U.S.C. § 1973) strategy 
which was detailed in Giving Cons and 
Ex-Cons the Vote, in the May, 1994 is- 
sue of PLN. The district court denied 
both claims and Brown appealed. 

Agreeing with the district court’s 
holding that “theft” necessarily in- 
cludes the crime of armed robbery, the 
court rejected Brown’s claim that § 241 
does not apply to him. 


During it’s discussion of Brown’s 
second claim, the court noted that 
“fsjection 2 of the Fourteenth Amend- 
ment does not prohibit states from 
disenfranchising convicted felons, see 
Richardson v. Ramirez, 418 U.S. 24, 54, 
94 S.Ct. 2655, 2671 ... . (1974)[but“[a] 
state law' prohibiting exercise of vote . . 

. is unconstitutional if its original en- 
actment was motivated by a desire to 
discriminate against blacks on account 
of race and the section continues to this 
day to have that effect.’” Hunter v. 
Underwood, All U.S. 222, 233. 105 S.Ct. 
1916,1922(1985). 

The court found that although § 
241 was originally enacted with the in- 
tent to discriminate against blacks 
subsequent amendments of that pro- 
vision “removed the discriminatory' 
taint associated with the original ver- 
sion.” 

Holding that § 241 would not vio- 
late the Fourteenth Amendment unless 
the amendments were adopted out of a 
desire to discriminate against blacks, 
the court noted that Brown offered no 
such proof. The court also noted that 
Brown offered no evidence that the ef- 
fect of § 241 is discriminatory against 
blacks. See: Cotton v. Fordice, 157 F. 3d 
388 (5th Cir. 1998). H 
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County Bankruptcy Tolls FRCP 4(m) 


T he court of appeals for the Ninth 
Circuit held that a county's bank- 
ruptcy proceedings tolled Federal Rule 
of Civil Procedure (FRCP) 4(m) which 
gives plaintiffs 120 days in which to serve 
defendants with the lawsuit. In 1995 Gor- 
don De Tie sued Orange County, 
California, and numerous employees 
claiming that Orange county jail guards 
had incited other prisoners in the jail to 
severely beat him while he was detained 
in the jail. 

At the time De Tie filed suit Orange 
County was in Bankruptcy court after 
squandering its treasury in a pyramid in- 
vestment scheme. Chapter 9 of the 
Bankruptcy Code stays the commence- 
ment of new court actions against parties 


who have filed for bankruptcy. See: 11 
U.S.C. § 922(a)(1). The district court there- 
fore placed De Tie’s lawsuit on its inactive 
docket due to the county’s bankruptcy 
proceeding. 

Ch er a year later De Tie served the 
county with his complaint. The district 
court dismissed the suit without preju- 
dice under FRCP 4(m), holding De Tie had 
not served the county- with his complaint 
within the 120 days allowed by the FRCP. 
The court of appeals reversed and re- 
manded. 

The appeals court held that on the 
facts of the case, “it w as an abuse of 
discretion to find that De Tie had not 
shown good cause for his delay in serv- 
ing process. De Tie was almost certainty- 


under a legal constraint not to serve 
until the stipulated order of the bank- 
ruptcy court in February, 1996. Even if 
he was not, his reasonable belief that 
he was so constrained constituted 
good cause for the delay. Similarly, De 
Tie’s belief that he could not serve pro- 
cess while the case was removed from 
the district court’s active caseload was 
reasonable until the district court’s or- 
der of June 28, 1996, and constituted 
good cause for delay in service. His 
serv ice of process well within 120 days 
of that order did not exceed an appro- 
priate extension of time within the 
meaning of Fed. R. Civ. P. 4(m).” See: De 
Tie v. Orange County, 152 F.3d 1 109 (9th 
Cir. 1998). J 


Consenting to Have Magistrate Conduct Trial Not Waiver of Right to Jury Trial 


T he Fifth Circuit court of appeals 
held that a pro se prisoner who 
signed a consent to have a magistrate 
judge conduct his trial did not knowingly 
waive his right to a jury- trial. 

Kevin Jennings, a Texas state pris- 
oner, filed suit under 42 U.S.C. § 1983, 
alleging excessive force by two male 
guards who, in retaliation for Jennings’s 
verbal altercation with a female guard, 
took him to an isolated stairw ell, beat him. 
and stomped on his handcuffed wrist, 
breaking the wrist. 

The magistrate judge conducted an 
evidentiary hearing pursuant to Spears 


v. McCotter, 766 F.2d 179 (5th Cir. 1985). 
After determining that Jennings’s com- 
plaint was not frivolous and ordering the 
defendant to file an answer, the magis- 
trate judge asked Jennings to sign a 
“Consent to Jurisdiction by a United 
States Magistrate Judge” authorizing the 
magistrate judge to “conduct any and all 
further proceedings in the case” but not 
specifically mentioning a jury or jury trial. 
Jennings signed the consent. 

Jennings filed a timely jury request 
pursuant to Federal Rule of Civil Proce- 
dure 38(b). The magistrate judge set the 
case for trial and conducted a bench trial 


without informing Jennings that the trial 
would be without a jury or that he had 
waived his right to a jury trial. Jennings 
participated in the bench trial pro se with- 
out objection. After trial, the magistrate 
judge rendered judgment rejecting 
Jennings’s claims with prejudice. 

Jennings appealed on the grounds 
that he was improperly denied his right 
to jury trial. The Fifth Circuit held that 
this case was controlled by McDonald v. 
Steward, 132 F.3d 225 (5th Cir. 1998), its 
previous decision involving the same 
consent form. Under McDonald, 
Jennings did not knowingly waive his 
right to jury trial by signing the consent 
form. The Fifth Circuit then conducted 
an analysis of whether the error was harm- 
less. Such an error would only be harmless 
if the plaintiff failed to produce enough 
evidence to withstand a directed verdict. 
This requires that “the facts and infer- 
ences point so strongly in favor of one 
party- that the Court believes that reason- 
able men could not arrive at a contrary 
verdict.” Jennings testified on his own 
behalf and medical records showing he 
sustained a broken wrist supported his 
testimony. The defendant testified that 
Jemtings tried to break away in that hall- 
way and “only necessary and 
non-excessive force was used" to sub- 
due. Such evidence would not have 
supported a directed verdict. Therefore 
the case was reversed for jury trial, See: 
Jenningsv. McCormick, 154 F.3d 542 (5th 
Cir. 1998). ■ 


District Court Can’t Dismiss Appeal for 
Failure to Pay Filing Fee 


T he court of appeals for the Sev- 
enth circuit held that district 
courts lack the statutory authority to 
dismiss appeals due to a party’s failure 
to pay the filing fee. Earl Sperow, an 
Illinois state prisoner, filed a lawsuit 
which was dismissed for failure to state 
a claim. Sperow filed a notice of appeal 
and sought leave to proceed on appeal 
with In Forma Pauperis (IFP) status. 
The district court granted Sperow IFP 
status and assessed an initial partial 
filing fee of $2.22. Sperow did not pay 
the $2.22 within the 45 days ordered. 
The district court then, entered an or- 
der denying IFP status on appeal. 

The court of appeals vacated the 
order. The court held that under 28 


U.S.C. § 1915, IFP status can be de- 
nied only if: the prisoner has not 
established indigence, the appeal is in 
bad faith or the prisoner has had three 
or more lawsuits dismissed as frivo- 
lous. 

The court held that § 1915 does 
not allow district courts to dismiss ap- 
peals. If a party refuses to pay the filing 
fee the appeals court can dismiss the 
case for want of prosecution. The court 
reinstated Sperow’s appeal and IFP sta- 
tus. Because Sperow had paid the $2.22 
filing fee while the IFP appeal was 
pending, there were no grounds to dis- 
miss the appeal for want of prosecution 
See: Sperowv. Melvin, 153 F.3d 781 (7th 
Cir. 1998). B 
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Federal Judge Rules Texas Prisons Still 
Unconstitutional, PLRA Unconstitutional 

By Matthew T. Clarke 


F ollowing a nineteen-day hearing 
in the class-action Ruiz lawsuit 
on prison conditions in the Texas De- 
partment of Criminal Justice Institutional 
Division (TDCJ-ID), which has been 
pending in his court since 1972, William 
Wayne Justice, a Texas federal district 
judge, issued an 167-page opinion and 
orders detailing why, despite decades of 
judicial oversight, Texas prisons are still 
unconstitutional. Justice found that 
“Texas inmates continue to live in fear 
— a fear that is incomprehensible to 
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most of the state’s free-world citizens,” 
with many vulnerable prisoners being 
“raped, beaten, owned and sold by more 
powerful ones.” Prisoners retain a consti- 
tutional right to protection from known 
sources of physical harm “ [i] instead they 
pay for protection, in money, services, or 
sex. Such practices and conditions can- 
not stand in our society, under our 
Constitution.” 

The hearing encompassed 95 hours 
of testimony from 65 witnesses, including 
many prisoners who detailed their torture 
at the hands of prisoners and guards. One 
witness, Allen Breed, a former director of 
the National Institute of Corrections who 
has been called as an expert in prison con- 
ditions lawsuits in 15 different states, said 
that Texas has a greater degree of exces- 
sive force than any other state he had 
examined. “This is a system-wide prob- 
lem, not an isolated problem tliat occurred 
in only one facility,” he said. Breed blamed 
the excessive force problem on a culture 
of violence among poorly trained guards. 

TDCJ-ID Administrative 
Segregation Unconstitutional 

Professor Craig Haney, chairman of 
the University of California- Santa Cruz 
psychology department, an expert who 
has studied maximum security prisons for 
25 years, testified that Texas solitary con- 
finement cells are among the most 
inhumane he’s ever seen. “The level of 
despair . . . was unparalleled in my experi- 
ence,” said Haney. “Prisons routinely — 


and constitutionally — inflict psychologi- 
cal damage on inmates, but those in 
Texas’ 8,000 solitary confinement, or ‘ad- 
ministrative segregation’ cells, are 
subjected to far harsher conditions than 
inmates in some of the nation’s toughest 
lockups, including the federal prison at 
Marion, 111., and the California ‘super-seg’ 
prison at Pelican Bay.” 

Justice noted that the administrative 
segregation “experts revealed a world in 
which smeared feces, self-mutilation, and 
incessant babbling and shrieking are al- 
most everyday occurrences.” Dr. Dennis 
Jurezak, a correctional psychiatry expert, 
stated that Texas’s administrative segre- 
gation harmed all of its occupants, 
especially the many mentally ill prisoners 
he found being warehoused there. “I think 
it’s a very destructive system. And I’ve 
been in many, many systems ... and I’ve 
never seen one as repressive as I have 
seen in TDCJ,” said Jurezak. 

Holding that the prison 's administra- 
tive segregation program was 
unconstitutional. Justice found that 
“those inmates locked away in adminis- 
trative segregation, especially those with 
mental illnesses, are subjected to extreme 
deprivations and daily psychological 
harm.” Justice found that “defendants are 
deliberately indifferent to a systemic pat- 
tern of extreme social isolation and 
reduced environmental stimulation. 
These deprivations are the cause of cruel 
and unusual pain and suffering” by seg- 
regated prisoners. 
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Texas (continued) 

TDCJ-ID Unconstitutionally 
Fails to Protect Prisoners 

Justice said that the evidence also 
“revealed a prison underworld in which 
rapes, beatings, and servitude are the 
currency of power. Inmates who refuse 
to join race-based gangs may be physi- 
cally or sexually assaulted. To preserve 
their physical safety, some vulnerable in- 
mates, simply subject to being bought 
and sold among groups of prison preda- 
tors, provide their oppressors with 
commissary goods, domestic services, 
or sexual favors. The lucky are those who 
are allowed to pay money for their pro- 
tection. Other abused inmates find that 
violating prison rules, so that they may 
be locked away in single cells in admin- 
istrative segregation, is a rational means 
of self-defense, despite the loss of good 
time that comes with their ‘punishment. ’ 
To expect such a world to rehabilitate 
wrong-doers is absurd. To allow such a 
world to exist is unconstitutional.” 

In commenting on the prison offi- 
cials’ defense that they had 
constitutional polices regulating pris- 
oner safety and use of force. Justice said 
that “ (w)hile there may be well designed 
and intentional policies and procedures 
to respond to the safety issues faced by 
inmates, these policies are not well 
implemented. (P)rison officials deliber- 
ately resist providing reasonable safety 
to inmates. The result is that individual 
prisoners who seek protection from their 
attackers are either not believed, disre- 
garded, or told that there is a lack of 
evidence to support action by the prison 
system. Inmates who find no other way 
to protect themselves than to rebel 
against prison officials themselves find 
themselves in a free fall of disciplinary 
measures that strips them of their privi- 
leges and rights. Prison officials at all 
levels play a game of willing disbelief, 
one that appears adequate on paper and 
fails dismally in practice.” 

Unconstitutional Use of 
Excessive Force by 
Guards in TDCJ-ID 

In holding that “ (c)orrectional offic- 
ers continue to rely on the physical 
control of excessive force to enforce or- 


der. ” Justice “found that in numerous 
cases brought before the court, there 
was no justification for use of force by 
TDCJ officers. In some circumstances, 
the use of force was appropriate, but 
the force used was entirely dispropor- 
tionate to the circumstances in which it 
was imposed.” There were “many in- 
stances. in a variety of circumstances, 
in which excessive force was used, not 
for the good faith purpose of restoring 
or maintaining order, but maliciously- 
for the purpose of causing harm, that 
is, causing significant pain or injury. 
Severe force was used when there was 
little or no need.” The pattern of exces- 
sive force violated “contemporary 
standards of decency and therefore, the 
Constitution.” 

TDCJ-ID Health Care 
Constitutional, Barely 

In finding the TDCJ-ID health care 
system barely constitutional, Justice 
noted that “the TDCJ-ID medical and 
psychiatric care services, while superb 
in their primary sources, are not ad- 
equately reaching the unit infirmaries. 
Medical orders (from the prison health 
care system hospitals) are, in many 
cases, ignored or neglected in the units. 
A number of inmates perform work or 
activities contraindicated by their doc- 
tors. Systemic problems of poor 
evaluation and lack of follow-up have 
been shown. Distressing incidences of 
staff indifference to inmates’ medical 
needs have been chronicled. ... Simply 
stated, large numbers of inmates 
throughout the TDCJ system are not 
receiving adequate health care.” 

Justice held that “[t] he standard 
for evaluating the constitutionality of 
medical care in prisons is, however, un- 
duly low.” Neither medical accidents nor 
inadvertent failure to provide adequate 
medical care can suffice. Even though 
the prisoners “demonstrated time and 
again fact patterns that would likely 
make winning malpractice suits in civil 
court” this is not enough to show a con- 
stitutional level of deliberate 
indifference. Although the court found 
that “the medical and psychiatric care 
systems are frequently grossly want- 
ing” and the prisoners had “shown 
deliberate indifference in individual 
cases or institutions,” they did not 
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show a systemwide pattern of deliber- 
ate indifference. Thus, the health care 
system is barely constitutional. 

Recent History of 
Ruiz Lawsuit 

The Ruiz suit began in 1972 and led 
to sweeping changes in Texas prison 
conditions. Ruizv. Estelle, 503 F.Supp. 
1265 (S.D.Tex. 1980), reversed in part, 
affirmed in part, remanded 679 F.2d 1115 
(5th Cir. 1982). By 1992, Justice found 
there were enough improvements to 
warrant his ending oversight in all but 
a few areas of operation. 

A permanent injunction was en- 
tered in the areas of staffing, discipline, 
administrative segregation, use of force, 
access to courts, crowding and health 
services as part of the final judgment in 
1992. The hearing on whether the prison 
conditions class-action suits should be 
dismissed under the "‘immediate termi- 
nation” and “two-year termination” 
provisions of the Prison Litigation Re- 
form Act (PLRA) had been requested 
by the Texas Attorney General and two 
Texas state legislators. The legislators 
recently won the right to intervene in 
the Fifth Circuit court of appeals. Ruiz 
v. Estelle, 161 F.3d 814 (5th Cir. 1998) 
[PLN, May 1999], The PLRA requires a 
finding that there is a “current and on- 
going violation of (a) federal right” for 
a prison conditions lawsuit to escape 
mandatory termination. 

PLRA Found Unconstitutional 

Justice held that the PLRA uncon- 
stitutionally violated the separation of 
powers doctrine and due process rights 
because it reopened final judicial judg- 
ments. Noting that five of the six district 
courts that had declared the PLRA un- 
constitutional had been reversed by 
their circuit courts of appeals, Justice 
held that the “immediate termination” 
and “two-year termination” provisions 
of the PLRA nonetheless violated the 
separation of powers doctrine and the 
plaintiff’s due process rights, he rea- 
soned that the circuits erred when they 
held that, pursuant to Pennsylvania v. 
Wheeling & Belmont Bridge Co, 59 U. S. 
421 (1885), consent decrees were not 
final judgments. Wheeling Bridge dealt 
with consent decrees based upon statu- 
tory law, prisoner litigation is based on 


the constitution. Whereas the statu- 
tory law can be changed by the 
Congress, thus making consent de- 
crees based on statutory law subject 
to future change, consent decrees 
based on constitutional rights are rela- 
tively immutable. Thus, consent 
decrees based on constitutional rights 
are final judgments and cannot be ab- 
rogated by acts of Congress such as 
the PLRA. 

Because he held the PLRA to be 
unconstitutional, Justice ruled that the 
final order — with its permanent injunc- 
tion covering the areas of staffing, 
discipline, administrative segregation, 
use of force, access to courts, crowd- 
ing, health services — was still in full 
effect. 

Alternate Order if PLRA’s 
Constitutionality Upheld 

Acknowledging the possibility that 
the Fifth Circuit might uphold the consti- 
tutionality of the PLRA, Justice included 
an alternate order that found there was 
such a current and ongoing violation in 
the areas of use of force and administra- 
tive segregation. If the PLRA is held 
unconstitutional by the Fifth Circuit, all 
aspects of the final order would remain 


O n January 26, 1 999, Tom Perrine, 
a Community Corrections Of- 
ficer (AKA parole officer), for the 
Washington Department of Corrections, 
was blown up by a trip wire bomb 
planted in the carport of his Montesano 
home. Perrine was leaving for work 
when he saw a bag on the floor of his 
carport. When he picked the bag up, it 
exploded. 

Perrine was seriously injured by 
the blast and shrapnel. He was hospi- 
talized for three weeks as doctors 
removed shrapnel, repaired his shat- 
tered right leg and rebuilt a damaged 
tear duct in his right eye. Perrine lost 
part of his right forefinger and may have 
suffered permanent vision loss. 

Police have arrested three suspects 
in connection with the bombing. Ac- 
cording to prosecutors, an unidentified 
man in police custody admitted supply- 
ing the bomb materials to Gary Davis, 


intact; if the PLRA’s constitutionality is 
upheld, the areas of judicial oversight in 
Texas prisons will be reduced to adminis- 
trative segregation and use of force. 

Justice noted that there had been 
remarkable improvements in some as- 
pects of prison conditions. However, 
Justice also noted that the prison ad- 
ministrators had been and remain 
uncooperative, resisting discovery and 
causing delays. Justice held that the 
prison’s health care system barely 
passed constitutional muster and pris- 
oners “still live under conditions 
allowing a substantial risk of physical 
and sexual abuse from other inmates, as 
well as malicious and sadistic use of force 
by correctional officers.” Despite its “in- 
stitutional awareness” of those 
conditions, the prison system “has failed 
to take reasonable measures to protect 
vulnerable inmates from other, predatory 
prisoners and overzealous, physically 
aggressive state employees,” according 
to Justice. 

Sources: San Angelo Standard-Times; 
Houston Chronicle, Memorandum Opin- 
ion and Order, Ruiz v. Johnson, Civil 
Action No. H-78-987 (U. S.D.C. -S.D.Tex. 
3-1-99) - F.Supp. 2d - (SDTX 1999). ■ 


who built the bomb and planted it in 
Perrine’s carport the night before the 
explosion. Davis was allegedly driven 
to Perrine’s home to plant the bomb by 
his girlfriend, Sharon Davidson. Davis 
and Davidson were arrested on Febru- 
ary 4, 1999, and charged with arson and 
attempted first degree murder. 

The unidentified man, who is coop- 
erating with police, was on parole and 
under Perrine’s supervision at the time 
of the attack. Perrine later said be was 
preparing to return the man to prison for 
violating his parole conditions by not 
reporting to Perrine since November, 
1998. The unidentified man is quoted by 
the media as telling police he then talked 
Davis into making and planting the bomb. 
The man had been imprisoned and was 
on parole for drug charges. 

Sources: Post-Intelligencer, The 
Columbian. 
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From the Editor 

by Paul Wright 


S ince the November, 1996, issue 
of PLN we have had a Prison Liti- 
gation Reform Act News section. Starting 
with next month’s issue we will no longer 
run a separate PLRA News section in 
PLN. 

When the PLRA was enacted in 
April, 1996, it was clear it would have an 
immediate and dramatic impact on prison 
litigation. By the late summer and early 
fall of 1996 the first PLRA cases were be- 
ing decided by the courts. We decided to 
start a PLRA News section in order to 
bring readers news of PLRA develop- 
ments as quickly as possible. 

To date, the biggest changes made 
by the PLRA, the consent decree termi- 
nation provisions and the filing fee 
requirements for indigent prisoners, have 
been upheld by the circuit courts. As the 
PLRA gradually becomes settled law we 
are no longer seeing that many court rul- 
ings that deal solely with PLRA issues. 
Instead, court opinions may touch on 
procedural issues. PLRA topics as well 
as the merits of the case. Just like most 
court rulings do. From now on PLRA 
cases will be spread throughout each is- 
sue of PLN along with the other news 
and law articles. 


PLN ' s long suffering office slave, 
Fred, has complained about the lengthy 
letters he receives that ask for legal ad- 
vice or simply give “the story of my life.” 
Fred lacks the time to deal with these 
letters. As he says “I’m not a lawyer.” 
If you write to PLN about anything re- 
lated to your subscription keep it brief 
and to the point. Try to include your 
PLN subscription number when you 
write as it speeds things up when Fred 
renews a subscription, changes the ad- 
dress, etc. Each subscriber’s PLN 
number appears as a four or five digit 
number on the top row of your mailing 
label. An example is: “1345*****04/ 
99*****.” In this example, 1345 is the 
reader’s subscription number, while 04/ 
99 is the issue the label was attached 
to, i.e., April, 1999. Including your sub- 
scription number makes it a lot easier 
and faster for Fred to answer any sub- 
scription related questions. Lengthy 
letters will go into the “long letter” file 
where they will sit until PLN can afford 
to hire another staff person. Which may 
be a while. So keep letters brief and to 
the point. 

In the April, 1999, issue of PLN we 
reported that PLN had sued the Michi- 


gan Department of Corrections for 
banning The Celling of America: An 
Inside Look at the U.S. Prison Indus- 
try. In early April the suit was settled 
with the MI DOC agreeing to remove 
the book from its list of banned publi- 
cations which will allow Michigan 
prisoners to order and receive the 
book from PLN, Common Courage 
Press and other vendors. 

Next month’s issue of PLN will re- 
port the full details of the settlement. 
As part of the settlement the MI DOC 
is required to post a notice in all its 
prisons informing Michigan prisoners 
that the suit was settled and the book 
is no longer banned and can be pur- 
chased from PLN or Common Courage 
Press. If you are a Michigan prisoner 
and this notice has not been posted 
in your prison by the time you get this 
issue of PLN please let us know. We 
would like to thank Dan Manville for 
representing PLN. Common Courage 
and Michigan prisoners in this law- 
suit. 

Enjoy this issue of PLN and please 
encourage others to subscribe. We still 
need to boost our circulation! H 


Reviews 


Prison Madness 

by Terry Kupers, M.D. 

Jossey-Bass, 1999 
Reviewed by Dan Pens 

T ed Kaczynski is clearly mentally 
ill. So said six psychiatrists who 
told the court that the infamous 
Unabomber is an acutely psychotic para- 
noid schizophrenic. 

In addition to being quite mad, 
Kaczynski possesses a brilliant intellect; 
he was a professor of mathematics at UCal 
Berkeley before withdrawing from soci- 
ety, at age 27, to a 10' x 12' wooden shack 
in Montana where he constructed elabo- 
rate handcrafted bombs. 

He was convinced the nightmarish 
storms raging through his brain were 


brought about by forces outside of him- 
self. He blamed technology for his mental 
turmoil. And in desperation he bombed 
technologists. 

But in the United States, in the 1 990s, 
Ted Kaczynski is above all a “criminal”. 

The publicity surrounding his arrest 
was intense. However, when it became 
clear to the press that Ted was mentally 
ill (rather than diabolically evil), the me- 
dia circus packed up its tent and left town. 
Little attention was given to the court 
proceedings where Kaczynski was duly 
convicted and sentenced for his “crimi- 
nal” behavior. 

Kaczynski now lives a solitary exist- 
ence in a 10' x 12' concrete box in the 
bowels of the federal maximum security 
prison in Florence, Colorado — a.k.a. 


“The Alcatraz of the Rockies”. Like le- 
gions of mentally ill persons in the U.S., 
Kaczynski has been “disappeared”. 

On any given day some 300,000 men- 
tally ill are warehoused in U.S. jails and 
prisons. Nine often mental hospital beds 
in the U.S. have been eliminated since 
1960. But 90 percent of the mentally ill 
haven’t been “cured”. A shocking num- 
ber of them have been tossed into the 
human wastebin of the U.S. criminal jus- 
tice system. Swept off the streets and 
disposed of. 

And what happens to the mentally 
ill after they arrive in prison? Few people 
are better qualified to answer that ques- 
tion than Dr. Terry Kupers. 

In the late 1960s, Kupers helped ran 
a free clinic in South Central L. A., part of 
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a community service program adminis- 
tered by the Black Panther Party (BPP). 
In December, 1969, police raided the 
South Central L. A. office of the BPP with 
heavy artillery and a tank. Some of the 
wounded were chained to county hospi- 
tal beds and brutalized. 

“I was asked by the Panthers to re- 
port abuses to the press,” Kupers writes 
in the book's introduction. “There were 
headlines.” 

A few years later the Los Angeles 
ACLU filed suit against the L. A. County 
Sheriff’s Department for shoddy medical 
and psychiatric care. The lead attorney 
remembered Kupers from press accounts 
of the treatment of Panthers in the L.A. 
County Jail and asked him to be an ex- 
pert witness in the case ( Rutherford v. 
Pitchess , 1977). Thus began a lifelong 
tour of the seven circles of hell. 

Kupers has since served as a psy- 
chiatric expert in more than a dozen class 
action lawsuits concerning the conditions 
of confinement and (in)adequacy of men- 
tal health services in U S. jails and 
prisons, and as consultant to the Civil 
Rights Division of the U S. Department 
of Justice and to Human Rights Watch. 

In clear, convincing language. Dr. 
Kupers describes not only the madness 
within prisons, but the madness of pris- 
ons — the madness of classifying the 
bizarre behavior of-mentally ill persons 
as “criminal” and relegating them to con- 
crete tombs. 

But this insane public policy does 
not end with imprisonment. There the 
madness really begins. 

Dr. Kupers clearly describes the cruel 
(and often vicious) slope that mentally ill 
prisoners slide down once they are im- 
prisoned. At the bottom of that slope lay 
a growing number of control unit cells 
(commonly called “Special Housing 
Units” or SHUs) where the so-called 
worst of the worst prisoners end up. 

After nearly 20 years of imprison- 
ment I thought I’d seen and heard it all. 
But Dr. Kupers has been places and seen 
things that I’ve never dreamed of. In the 
middle third of the book, aptly titled 
“What Goes on Behind Bars”, Kupers 
describes a how custody staff 
short-circuit the time-consuming process 
of going through constitutionally- man- 
dated motions before they can 
involuntarily medicate a prisoner. 


“I have seen prisoners placed in 
four-and five-point restraints in their 
cells and told they will not be released, 
not even to use the toilet, until they 
agree to take the medications.” 

In the final section of the book Dr. 
Kupers discusses the possibilities and 
limitations of litigation, and makes 
some specific recommendations for 
treatment and rehabilitation. One thing 
he makes clear, however, is that rather 
than merely a “mental health” crisis, 
the plight of mentally ill in U.S. pris- 
ons is a political and public policy 
nightmare. Few who read this book will 
not be convinced that it s time to wake 
up. 

Prison Madness, can be ordered 
by calling 1-800-956-7739 or by mail- 
ing a check for $25 plus $7 shipping to: 
Jossey-Bass Inc.; 350 Sansome Street, 
5th Floor; San Francisco, CA 
94104-1342 


Indictment: The News 
Media and the Criminal 
Justice System 

Reviewed by Alex Friedmann 

7 hdictment, a report by the Freedom 
Forum First Amendment Center at 
Vanderbilt University, presents a hard look 
at the shortcomings of crime coverage by 
the press. The authors, two experienced 
journalists, condemn simplistic reporting 
of complex criminal justice issues that all 
too often is a mile wide and a millimeter in 
depth. 

The grow ing trend among the news 
media is excessive, sensationalistic crime 
coverage that sidesteps discussion of 
effective solutions to crime and alterna- 
tive approaches to punishment. 
Newspapers and T. V. news frequently are 
deluged with stories of murder and may- 
hem despite recent declines in crime. For 
example, while the national homicide rate 
has fallen by 20% since 1990 the number 
of murder reports on network newscasts 
has soared by almost 60% over the same 
time period. 

Indictment notes that lopsided cov- 
erage of crime is at least partly 
attributable to the fact that the news 
media is a business, the public is a con- 
sumer, and crime reporting is profitable 


because it generates higher ratings. 
Crime sells — and the press panders to 
people’s apparent desire for “if it bleeds 
it leads”-style news coverage. 

Using examples from today’s head- 
lines, Indictment presents compelling 
evidence that, to a large extent, the me- 
dia has abdicated its responsibility to 
provide balanced and meaningful cov- 
erage of criminal justice issues. The result 
is a misinformed public with erroneous 
perceptions and an exaggerated fear of 
crime, which sets the stage for lawmak- 
ers to step forward with get tough 
“solutions” that may exacerbate the un- 
derlying problems. 

Although not an in-depth examina- 
tion, Indictment provides an overview 
of a variety of deficiencies in media re- 
porting of crime and corrections-related 
topics. The report briefly discusses 
news coverage in relation to racial dis- 
parities in the criminal justice system, 
mandatory' minimums and other sentenc- 
ing issues, and widespread ignorance of 
legal procedures and court rulings 
among journalists. Particular attention is 
paid to cameras in the courtroom and 
methods of judicial election/selection. 

Indictment is an excellent primer on 
the exploitative relationship between the 
media and the criminal justice system, 
and a copy belongs on every news desk 
in the nation as a reminder of the civic 
and social responsibility that a free press 
has to the public. Single copies of the 
report can be ordered at no cost from 
The Freedom Forum First Amendment 
Center, Attn: Publications, 1207 18th 
Avenue South. Nashville. TN 37212 (615) 
321-9588. 

A separate report by the Freedom 
Forum, Covering Crime , Courts and, 
Corrections, picks up -where Indictment 
leaves off. Covering Crime goes beyond 
identifying the major problems of crimi- 
nal justice reporting to set forth 
extensive recommendations for improv- 
ing crime coverage. The report presents 
the results of round-table discussions 
involving journalists, law enforcement 
officials and community members. 

Covering Crime is useful as a re- 
source guide and educational tool for 
members of the news media; it can be 
ordered from the Freedom Forum Pacific 
Coast Center. One Market Street. Stuart 
Tower 21st FL, San Francisco, C A 94105 
(415)281-0900. ■ 


Prison Legal News 


5 


June 1999 



Notes from the Unrepenitentiary 

By Laura Whitehorn 


I had thought I’d be gone to a half 
way house by now, since I’m only 
five months from my mandatory release 
date. But it seems the decision on re- 
leasing me has been relegated to “a 
higher authority.” This reminds us, once 
again, that the u.s. “doesn’t have any 
political prisoners” — until it comes time 
to release one of us, or sentence us, or 
make any other decision regarding us. 

When I finally walk out of prison, I 
will leave behind six other women politi- 
cal prisoners here at FCI Dublin: Puerto 
Rican independentistas Dylicia Pagan, 
Lucy and Alicia Rodriguez and Carmen 
Valentin, andNorthamerican anti imperi- 
alists Marilyn Buck and Linda Evans. 
Each of us has years of stories of the 
particularized treatment political prison- 
ers receive. 

One example of such treatment has 
become generalized to all prisoners in 
the years since our arrests in 1980 and 
1985. When we were sentenced, we were 
all given extraordinarily long terms, es- 
pecially for first time defendants. Now, 
of course, long sentences for first of- 
fenders are the rule rather than the 
exception. 

Women prisoners in the federal sys- 
tem are a group especially hard hit by 
this aspect of the new sentencing struc- 
tures. Most readers of PLN probably 
watched the film Snitch on PBS. It was 
an excellent expose. It touched on the 
situation of many women who were 
swept up in bogus “conspiracies” in or- 
der to satisfy the feeding frenzy of law 
and order sharks. But there’s much more 
to be said and done about these women 
and their cases. 

The federal prisons are full of young 
women locked away, on their first of- 
fense, for 15, 24, 35 years and more. Most 
of them were wives or girlfriends, often 
of older men. Some had no involvement 
at all, just failed to turn their man in. Oth- 
ers may have made a phone call, or 
passed on a message as instructed by 
their man. Many suffer from "battered 
wife syndrome;” others, merely from 
naivete. A lot of these women are Afri- 
can- American — in numbers way out of 
proportion to the population, as well as 
to the profile of actual drug users and 


dealers in this country. Most of the 
women have young children at home. 

One of my cherished friends here 
has a multiple life sentence plus twenty 
years. Like many others, not a single 
piece of hard evidence of drugs was 
turned up in her case — no actual co- 
caine, just tales of drug transactions. 
And, like many other cases, the men w ho 
got on the stand to tell the tales received 
extravagant reductions in the sentences 
they had received for repeated offenses, 
my friend’s case was her first; she’d 
never even heard of conspiracy laws 
before. 

What I’m describing is not new to 
any reader of PLN. The fact that federal 
law allows the admission into evidence 
of uncorroborated testimony, and uses 
such testimony to convict bit players or 
suspected bit players in a “conspiracy” 
to the same sentence as a “kingpin” — 
all of this has been exposed, and hope- 
fully, is being protested and fought more 
and more these days. What is less 
known, less visible, is the particular im- 
pact all of this has on women, and 
therefore on families and communities 
across the country. 

The families and communities bear 
much of the brunt of the punishment. 


O n October 12, 1998, four prison 
ers escaped from the Correc- 
tions Corporation of America (CCA) 
South Central Correctional Center in 
Wayne County, Tennessee [See: News 
In Brief, Feb.' ’99 PLN] All of the es- 
capees were eventually captured. 

On January 15, 1992, CCA warden 
Kevin Myers appeared before the Ten- 
nessee state legislative Select 
Oversight Committee on Corrections to 
explain the escape. The committee was 
told the breakout resulted from a fail- 
ure by South Central guards to follow 
proper procedures, and that a supervi- 
sor had been fired and two other 
employ ees suspended as a result of an 
investigation. 

Myers cited two major procedural 
shortfalls. First, a supervisor delivered 
a mailed package (which contained 
bolt cutters) to a prisoner. The bolt 


The removal of the mothers to federal 
prison exacerbates the problem, many 
women are hundreds and thousands of 
miles from their families, since there are 
only four federal prisons for women. The 
cost of visiting prohibits many women from 
ever seeing their children once the prison 
gates close behind the women. African- 
American. Latino and Native American 
communities are forced to withstand yet 
another blow, as disproportionate num- 
bers of their young women are stolen from 
them and locked away. 

Some years ago, feminists in Mas- 
sachusetts and elsewhere took up the 
issue of battered wives imprisoned for 
attacking their batterers. I believe it is 
time for feminists to take up the issue of 
women locked up for — when you get 
right down to it — the “crime” of falling 
in love with the wrong man. One friend 
of mine, serving upwards of fifteen years 
on her first offense, blew her chances of 
acquittal by agreeing to take the weight 
for her previously-twice-convicted boy- 
friend. Feminists need to look at how 
painfully these imprisoned women bear 
the weight of women’s oppression. Femi- 
nists need to fight for justice for these 
sisters, to bring them back to their chil- 
dren and their communities. | 


cutters were later used by the escap- 
ees to cut through perimeter fences. 

The second procedural failure oc- 
curred when a guard in the prison’s 
control room shut off an alarm without 
checking to see what had caused it. The 
escape occurred during shift change. 
Myers blamed complacency and lack of 
attention to detail as a contributing fac- 
tor to the escape. He also confirmed 
reports that CCA guards did not learn 
of the mid-afternoon breakout until they 
were later informed by a prisoner. 

“Had I gotten complacent? Possi- 
bly,” he told the committee. “I assure 
you I’m reviewing everything in that 
facility. There have been a lot of im- 
provements made, a lot of money 
spent,” said Myers. 

Sources: The Tennessean, Commercial 
Appeal { TN) ■ 
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Corcoran Prisoner Left Hanging 


D uring a 3 a.m. bed check, a 
Corcoran (Calif.) State Prison 
guard spotted a prisoner dangling from 
a noose in a darkened corner of his 
ad-seg cell. But rather than pop open 
the cell door and determine whether he 
was dead or alive, prison guards re- 
mained outside for 18 minutes while his 
body dangled, according to a confiden- 
tial prison report obtained and reported 
by the L.A . Times. 

Michael Van Straaten, a 32-year-old 
Canadian citizen serving a life sentence 
for kidnapping and assault with a deadly 
weapon, had a long history of mental 
and physical problems, including epi- 
leptic seizures that would occasionally 
cause him to lose consciousness and 
injure himself. He also had HIV and 
hepatitis C, both from prison tattoo 
needles prison sources told The Times. 

For years he wrote letters to family 
members and prison rights activists com- 
plaining that Corcoran officials ignored his 
serious medical needs. Often, he wrote, 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ‘Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel, Conflict of Interest, Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5 .00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment. W rite for FREE 
Brochure. 


medication to control his seizures and HIV 
were delayed and sometimes denied. 

Prisoner rights and AIDS advocate 
Judy Greenspan waged a two-year cam- 
paign to have Van Straaten and other FUV+ 
prisoners transferred to the California 
Medical Facility at Vacaville where HIV+ 
prisoners would be more likely to receive 
proper treatment. Van Straaten’s parents 
and friends in Canada wrote numerous 
letters to California prison officials re- 
questing his transfer to Vacaville or a 
prison in Canada. The Canadian Embassy 
offered to act as a conduit. 

In early December, 1998, after injur- 
ing himself during an epileptic blackout. 
Van Straaten was placed in ad-seg for 
“fighting”, prison sources told The Times. 

“He was left alone in his cell and 
that’s where he was when he found out 
that he had been denied once again his 
request for transfer,” Greenspan said. 

According to prison records ob- 
tained by The limes. Van Straaten was 
taken out of ad-seg and placed in the 
prison’s mental health crisis unit on De- 
cember 4 because he was a danger to 
himself. He was then placed in restraints 
for six hours before calming down, ac- 
cording to prison reports. He denied any 
suicide fixation and was returned to “the 
hole” on December 8, 1998. 

That night he sat down and wrote a 
two-page suicide note to his family, apolo- 
gizing to them for the years of grief he 
had caused them and saying that his 
death would help Greenspan expose the 
cruel indifference shown by Corcoran of- 
ficials to HIV+ prisoners, according to the 
official incident report. 

Corcoran guard Angela Macias spot- 
ted Van Straaten hanging at 3 : 1 2 a. m. from 
a homemade noose, according to the in- 
cident report. Instead of sounding her 
emergency alarm, which would have 
brought an immediate response from doz- 
ens of guards, she radioed her supervisor, 
Sgt. John Denny. 

According to Cal Terhune, state di- 
rector of corrections, Corcoran graveyard 
shift guards had an “unwritten rule” pro- 
hibiting them from sounding emergency 
alarms. This unwritten policy was 
adopted two years earlier after a guard 
twisted his ankle while responding to such 
an alarm. 


Sgt. Denny arrived a few minutes af- 
ter Macias radioed him and saw Van 
Straaten’s arms hanging limply and his 
blue tongue protruding, the incident re- 
port states. He notified the medical staff, 
radioed Lt. L R Peterson and waited for 
the lieutenant to arrive from a distant of- 
fice. 

For about eight minutes, Denny and 
two other guards watched Van Straaten 
dangle from the noose. Even as the lieu- 
tenant and a medical technician arrived, 
no one entered the cell to determine his 
condition. 

Instead, one of the senior guards 
summoned video equipment from an- 
other distant office. For another eight 
minutes, Van Straaten was left dangling 
as guards calmly reviewed his prison file 
and began videotaping their prepara- 
tions to enter the cell. Eighteen minutes 
had passed since Macias first saw Van 
Straaten hanging. 

“Sgt. Denny entered Cell 46 closely 
followed by Officers Hoinerol Garza, 
Macias and Lt. Peterson,” the incident 
report reads. “Lt. Peterson attempted ver- 
bal contact with [the] inmate by shouting 
out his name, and he did not respond. 
Sgt. Denny pushed against [the] inmate’s 
left arm and his muscles were without re- 
sponse; however, his skin felt warm to 
the touch.” 

The standard procedure during any 
suicide incident is for a guard to sound 
an emergency alarm and wait for two back- 
ups. Then they are to administer aid as 
quickly as possible. 

“Whether they didn’t enter his cell 
because of fear of AIDS or absolute cal- 
lous disregard for inmates, it’s horrendous 
either way,” said Greenspan, chairwoman 
of the HIV Committee of California Prison 
Focus. 

“Michael should never have been at 
Corcoran. His death was an extreme cry 
for help on behalf of 230 other HIV pris- 
oners who are housed there.” said 
Greenspan. 

Van Straaten’s mother, Dora, said 
his death would finally release him 
from the “hell of Corcoran.” “At least 
he’s free from prison now, free from 
all the things they did to him,” she 
said. 

Source: L.A. Times \ | 
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Pro Se Tips And Tactic: 

by John Midgley 


I n this column, I will talk about the 
importance of doing discovery in 
any civil case in which you are involved. 
I will first describe what discovery is and 
what it is for, then explain why it is so 
important for you to use discovery tools 
in your lawsuit, and finally provide some 
information on how to do discovery. As 
always, I will discuss these topics from 
the point of view of a prisoner represent- 
ing him- or herself in a §1983 case in 
federal court. 

1. What is discovery? 

Discovery is a process of finding out 
information about your case after you file, 
either from the defendant or from others 
who might have important information. 
Obviously, you must know a fair amount 
about what happened before you file, but 
you can find out more — especially more 
about what the defendants have done or 
are doing — through discovery. 

The basic tools of discovery (al- 
though not the only ones) are 
interrogatories, admissions, depositions, 
and requests for production of documents. 
Interrogatories are a series of written ques- 
tions to a party (you would ask them of a 
defendant), which are to be answered and 
sworn to under oath. A deposition is a 
recorded interview of a person who has 
been placed under oath, conducted by an 
attorney or pro se party asking questions. 
Traditionally, depositions have been re- 
corded by a court reporter, who sits in the 
deposition taking shorthand notes which 
can be turned into a written transcript; now 
depositions are often done via video or 
audiotaping. A request for production of 
documents is what it sounds like, a listing 
of documents (including technological 
“documents” such as audio or video 
tapes) that you want the other side to give 
you. 

2. Why should 1 bother with discovery? 

You should use the tools of discov- 
ery for several reasons. The most 
important reason is that you might find 
something through discovery' that makes 
your case much stronger. You shouldn’t 
file a case unless you have a good basis 
for it, of course, but you may be able to 
find out things through discovery that 
make the case stronger, or allow you to 
prove easily what might have been hard 
to prove. 


For example, if you are claiming in 
your case that prison officials transferred 
you in retaliation for exercising your con- 
stitutional rights, you can’t win unless 
you show that the defendant had a so- 
called “evil motive,” that is, hostility to 
your constitutional rights. See Crawford- 
Elv. Britton , 118 S.Ct. 1584(1998).' You 
can try to show this through circumstan- 
tial evidence, for example by showing that 
you were transferred right after you com- 
plained about bad prison conditions. But 
it would be much easier to show the de- 
fendants’ state of mind if you could find 
some direct evidence of what they were 
thinking. One place to look for this evi- 
dence is in The defendants’ documents. 
There may well be a memo or some other 
writing that supports your claim — you’d 
be surprised how many times defendants’ 
true intentions are written in memos in 
the bureaucratic culture of prisons. The 
way to get this document if it exists is 
through a request for production of docu- 
ments, one of the discovery tools 
discussed above. 

You should consider using the other 
tools of discovery as well to try to get 
information about various parts of your 
case. Not all of the tools, however, are 
helpful in getting all kinds of information. 
For example, interrogatories are good for 
getting statistical or other hard factual 
information, but they are not good for 
asking open-ended questions. Why? 
Because the defendant can think about 
the answers to interrogatories for many 
weeks, and so can answer open-ended 
questions in vague or self-serving ways. 
Depositions are a much better place to 
ask defendants this kind of question, as 
the defendant does not know in advance 
exactly what you w ill be asking. 

Another reason to use the discov- 
ery process, and use it early in the case, 
is to help you to keep the case alive. In 
cases in which “eviT motive” is an ele- 
ment of your claim, the court could limit 
or cut off your right to do full discovery 
unless you provide some information 
early in the case showing that you have 
some solid proof of bad motive. 
Crawford-El, 1 18 S.Ct. at 1596- 98. So, 
you should immediately try to get some 
documents or other proof that will help 
you move forward. 


Similarly, early discov ery' will give you 
the best chance to defeat the summary 
judgment motion the defendants are likely 
to make. Summaiyjudgmentisabigtopic 
I discussed in two earlier columns, and you 
should consult those columns for details. 
But in short, in order to defeat a summary 
judgment motion, you must show the court 
that you will have admissible evidence to 
present on all of the elements of your claim. 
Discovery will help you to find the kind of 
evidence that could help to counter a 
defendant's request for summary judg- 
ment. 

Note that the summary' judgment rule 
allows you to respond to a summary judg- 
ment motion bv requesting more time to 
do discovery. Federal Rule of Civil Pro- 
cedure 56(f). However, as I discussed in 
my summary judgment columns, this does 
not mean that you can wait to do discov- 
ery, because the court can deny a request 
to do further discovery if you have had 
time to do discovery but haven’t used it. 
Do your discovery as soon as possible. 

A third reason to do discovery is that 
the information you get can shape or 
change your case. As you learn more 
about what happened that you did not 
know about before, you may find that 
your claims are different than you 
thought, or that you should be making 
additional claims. You might even learn 
that something you thought happened a 
certain way did not come down that way, 
and this could change your thinking 
about whether you can or should con- 
tinue your lawsuit. 

What all of these reasons add up to 
is this: The more information you can 
get, especially information the other side 
has that you don’t have, the better off 
you are. Discovery is a good way — and 
often is the only way — you can get this 
information. 

3. OK, I’ll Do Discovery ; How Do I Do 
It? 

The general rules governing discov- 
ery are found in Federal Rules of Civil 
Procedure (“Rules”) 26 - 37 and in the 
local rules for the federal district in which 
your case is filed. It is crucially important 
for you to look carefully at the local rules, 
because the discovery rules are very dif- 
ferent in different districts. Why? 
Because Rule 26 (a) states that the par- 
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ties to a lawsuit must make all kinds of au- 
tomatic “disclosures" and do other things 
“except to the extent otherwise stipulated 
or directed by order or local rule ...” Trans- 
lated, this means that you have to do 
discovery this way unless you agree with 
the other side to do it a different way, or the 
court says that in your case or all cases it 
can be done a different way. 

This has led to very different ways 
of doing discovery in different districts. 
For example, in Washington State, where 
I practice, there are two federal districts 
and the two require that discovery be 
approached in different ways. The East- 
ern District has gone along with the 
mandatory disclosures and other re- 
quirements of Rule 26 and so discovery 
there is done with close attention to 
those parts of Rule 26. The Western 
District has rejected many parts of Rule 
26, and instead requires by local rule that 
discovery be conducted much as it was 
before the new Rule 26 came into effect, 
that is without mandatory disclosures 
and with the parties deciding how to 


The Wilson 
Group 


conduct discovery' within a time period 
set by the court. 

So, you must pay very close atten- 
tion to both the general rules and local 
rules in deciding how discovery is to 
be conducted. Within these differences, 
however, there are also many similari- 
ties in how particular types of discovery 
tools are to be used. The rules spell 
out the basic procedures for requests 
for production of documents, deposi- 
tions, interrogatories, and the other 
available discovery tools. 

Rule 26(b) addresses what you can 
look for in discovery, and this is the same 
in all districts. You should read this en- 
tire rule, but the basic standard is that 
you may seek discovery “regarding any 
matter, not privileged, which is relevant 
to the subject matter involved in the 
pending action. ..” And, because this is 
discovery' and not trial, “The informa- 
tion sought need not be admissible at 
the trial if the information sought ap- 
pears reasonably calculated to lead to 
the discovery of admissible evidence.” 
Thus discovery can reach fairly broadly, 
but it definitely does have limits that the 
court can impose, and limits imposed by 
law. See Rule 26(b)(2) and (3), and 
Crawford-El. In addition, in most dis- 
tricts, you will also face limits on the 
number of interrogatories, depositions, 
etc., you can use, so think about how to 
use each one of the tools efficiently to 
get the information you really need. 

If you stick to the limits on num- 
bers and to trying to find out information 
related to the elements of your claim or 
the elements of any defense, you will 
be well within the permissible limits. If, 
however, you make too many discov- 
ery requests or requests that are too 
broad or go far beyond what the law- 
suit is really about, the court may hit 
you with limitations or even fines or 
other punishments. 

4. Discovery from prison can be hard; 
you must be persistent. 

You have made a request to the de- 
fendant for production of documents. 
You have followed the rules about how 
this is done. You get no response within 
the time limit the rules impose on the 
defendant. You write to the defendant ’s 
lawyer, and get no response. What can 
you do? 

Again, you should consult both the 
Federal Rules of Civil Procedure and the 


local rules of the district you are in. Rule 
37 sets out a procedure for asking the 
court for help in “compelling” discov- 
ery, that is in making the other side 
respond to your legitimate discovery re- 
quests. Rule 37(a)(1)(A) states that you 
cannot ask the court for help unless you 
can show that you made efforts to work 
the issue out with the other side, and 
many local rules add specific ways in 
which attempts to work this out must be 
shown. Some local rules provide as well 
for the court to work out discovery dis- 
putes on an “expedited,” somewhat 
informal basis. 

So, you can ask the court for help 
once you have tried to get the defen- 
dant to answer your request. But it is 
sometimes not so simple to get the help 
you want. Many judges do not welcome 
discovery disputes, as these disputes 
sometimes seem picky and it may not be 
obvious how important the material you 
want is until you get it. Flowever, if you 
are trying to get important information, 
you should follow the rules closely, make 
a good record (through letters that you 
keep copies of) about your efforts to get 
the defendant to give up the informa- 
tion. and keep trying. You will have the 
most success if you can tell the court 
very specifically what information you 
want and why it will be important to the 
case. 

It may also be hard for you, as a 
prisoner acting pro se, to get matters 
such as depositions scheduled, or to get 
access to the court to tell the judge orally 
why you need a particular piece of infor- 
mation. Again, look carefully at the rules 
and be persistent. In most districts, you 
will be able to schedule telephone hear- 
ings with a judge to discuss discovery 
disputes, and you should be able to get 
the court to require defendants to sit for 
a deposition at the prison if they will not 
cooperate. Pro se prisoners who do their 
homework and are willing to persist in 
their reasonable discovery requests will 
often be able to get the information they 
seek. 

As always, this column provides 
general information only and is not legal 
advice for your case. You should do 
your own research regarding particular 
discovery needs and issues in your 
case. 

[John Midgley is a staff attorney at Co- 
lumbia Legal Sendees in Seattle, WA.] | 
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Washington Prisoners Damage Colorado Private Prison 

A major prisoner uprising rolled in Sarassota, Florida, which has contracts The disturbance was sparked at 

through a for-profit prison at to operate 36 other local, state and fed- about 1 p.m. in the dining hall, saidRich- 

Olney Springs, Colorado, for six hours, caus- eral lock-ups holding 9,910 prisoners in ardMarr. deputy warden of the 1,200-bed 

ing extensive damage. State prison SWAT the U.S. and Puerto Rico. prison. Marr claimed a Washington pris- 

teams were called in from as lhr as 200 miles Two days earlier, about 250 Wash- oner argued with food service staff 
away to regain control of the prison. ington state prisoners were shackled and because he wasn’t served a non-meat re- 

The incident took place Friday, hauled by bus and plane to the Crowley ligious diet. Marr told media the prisoner 

March 5, 1999, and was the second seri- County prison, about 35 miles east of hit the food service manager in the face 

ous disturbance to occur at the prison, Pueblo, Colorado. Washington Governor with his tray. 

known as the Crowley County Correc- Gary Locke approved the out-of-state Tensions then spilled into the exer- 
tional Facility, since it opened in October, rent-a-cell plan, calling it an appropriate cise yard where prisoners stuffed their 

1998. The prison is operated by Correc- emergency solution to Washington’s pockets with rocks, said Marr. The Den- 

tional Services Corporation (CSC), based overcrowding problem. ver Post reported that prisoners seized 


Washington Prisoners Brutalized in Colorado Private Prison 

by Waldo Waldron-Ramsey 

[Editor’s Note: The corporate me- '"The local paper here (and I under The prisoners refused to leave the 
dia in Colorado and Washington alike A. stand the Spokesman Review dining area until their demands were met 

reported on the uprising by Washing- Newspaper in Spokane, WA) reported that and they remained in the kitchen for sev- 
ton prisoners at the Olney Springs the riot started because of my request for eral hours. After a lieutenant promised 
prison. They uniformly parroted the line a peanut butter and jelly sandwich and tliat that some demands w-ould be met that 
by prison officials that the prisoners no one was hurt. [Theauthorisavegetar- night, Washington prisoners returned to 
had revolted because they were un- ian.] That is not true. To summarize, their living unit. 
happy at being unable to smoke. As Wasliington prisoners were already dis- At the same time, Colorado and 
usual, prisoners’ grievances are gruntled about being shipped out of state. Wyoming prisoners who were housed 
trivialized. To PLN ’s knowledge, no re- They became infuriated when they arrived in a different unit, but aware of the kitchen 
porter attempted to contact any and found that they could have had all takeover, began a riot in their living unit 
prisoners at the facility to confirm the the personal property that the Washing- which lasted for several hours. At about 
claims made by prison officials. A Iso not ton DOC told them they could not bring tire time tire county sheriff's SWAT team 
commented upon by the corporate me- with them. They were also mad about other was subduing the first riot. Wasliington 
dia is that Correctional Services things, such as being denied shoes and prisoners learned the lieutenant had lied 
Corporation used to be known as having to walk around in the Colorado to them about meeting some of their de- 
Esmor Corrections and was based in snow and cold with just socks and a pair niands. and they too started to riot. 
New Jersey. The company changed its of shower thongs; being supplied with one And people w ere hurt. A Wy oming 

name and moved to Florida after a riot set of socks, one pair of underwear, a t-shirt prisoner was shot with a rubber bullet 
at an INS detention facility it ran in and a set of jail greens and being told they' while lying prone on the floor. A guard 
Elizabeth, New Jersey, exposed chronic would have to wear those clothes for four was assaulted during the Washington 
brutality, corruption and mismanage- days, etc. riot. The day after the riot. Colorado 

men l by the company. This was reported The tension was thick long before the DOC guards, dressed in black battle fa- 

in the November and August, 1994, is- kitchen incident. 1 went to the kitchen and tigues, with shotguns, riot shields and 
sues o/PLN and February, September, requested a vegetarian meal. They (the clubs, came into the unit and took my- 
1995 issues. See page 15 of this issue kitchen) informed me they had never self and several other Washington 
for more CSC news. /Is noted below, served vegetarians before. 1 suggested prisoners out of our ceils one by one 
CSC seems to have changed its name tliat, as a protein substitute, they provide and beat us and subjected us to what a 
but not its method of operation. Waldo four slices of cheese, a peanut butter and court might define as torture for about 
H aldron Ramsey is a long time PLN sub- jelly sandwich. The kitchen manager be- ten hours. Then they threw us all in the 
scriber and supporter. came belligerent, hostile and threatening, hole, which is where I remain today. 

He was among the Washington That was the straw that broke the camel's As expected, the law library is poorly 
prisoners sent to the CSC prison in back. Washington prisoners, observing stocked. While they have some federal 
('olorado. CSC officials claim he insti- the kitchen manager’s conduct, started supplements and federal reporters they 
gated the uprising. Here is an getting up out of their seats and shouting have no federal digests, so you can't ac- 
eyewitness account of events as they un- their disgust with everything, the denial cess any of the books they do have. It is 
folded. [ of property , shoes, clothes, etc. like having no law library at all. 
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CCA-Prison Realty Merger Approved 

by Alex Friedmann 


two cell blocks, smashed everything 
in sight, flooded cells, tried to set fires, 
and poured water, oil and soap on the 
floor to make it slippery. 

Marr estimated the damage at 
$10,000. But Liz McDonough of the 
Colorado DOC said the private firm 
will likely be billed for travel and over- 
time expenses for the 56 CDOC guards 
who were called in from state prisons 
in Ordway, Canon City, Pueblo and 
Limon to quell the uprising and beat 
the prisoners. 

A prison guard’s jaw was broken 
and four prisoners were injured by 
rubber bullets, according to the Post. 
Hundreds of prisoners were gassed 
when poorly-trained CSC guards satu- 
rated two cell blocks with what the 
Post described as a riot-control gas. 

As to the cause of the uprising, 
Marr told the Rocky Mountain News 
that Washington prisoners were “dis- 
gruntled” because they couldn’t 
smoke. “If you’re a smoker and go to 
a nonsmoking facility, it probably 
bothers you,” he said. 

But Marr didn’t tell reporters that 
Washington’s prisoners had other 
reasons to be “disgruntled.” Several 
Washington prison officials told PIN 
that when Washington prisoners ar- 
rived at the private prison, in 
coveralls and thongs, the private 
prison didn’t have enough shoes or 
underwear to outfit the new arrivals. 
Additionally, the Washington prison- 
ers were reportedly “disgruntled” 
about tight handcuffs (cutting into 
the skin and causing swelling in many 
cases) that were not removed for 
hours after arriving at the for-profit 
prison. 

John Suthers, executive director 
of the Colorado DOC, told the Post 
that “indications are the staff [of the 
private prison] was not trained as it 
could have been.” 

Washington is paying CSC $51 
per prisoner/day to house its over- 
flow prisoners. Washington also paid 
for the charter flight costs and sent 
its own staff to oversee the adjust- 
ment of the prisoners and to monitor 
compliance with the contract. Wash- 
ington officials delayed plans to ship 
400 additional prisoners while reviewing 
deficiencies in how the prison is man- 
aged. ■ 


A merger between Corrections 
Corp. of America (CCA) and 
Prison Realty Trust was approved by share- 
holders of both companies on Dec. 1, and 
Dec. 3, 1998, respectively. CCA had spun-off 
Prison Realty Trust in July 1997, then an- 
nounced merger plans last April [See. CCA 
Sells Self; Wackenhut Creates REIT." PLN, 
Vd.9No. 8], 

The CCA-Prison Realty merger was 
opposed by an organized labor group that 
safeguards pension funds of member unions. 
The AFL-CIO’s Office of Investment sent 
seven-page mailings to CCA shareholders 
urging them to vote against the proposed 
mergerbecause it unfairly favored CCA man- 
agement and two major institutional 
investors, and transfered some of CCA’s 
most valuable assets to companies that 
would not benefit shareholders. 

“We are reaching out to CCA’s share- 
holders to put forth our critique of the deal 
and get some dialogue going,” said AFL-CIO 
representative Beth Young. 

CCA spokesperson Peggy Lawrence 
said the union’s complaints were out of con- 
text and outdated. The AFL-CIO and affiliated 
labor unions held an estimated . 5% of CCA’s 
stock prior to the merger. 

Three of the nation’s largest pension 
funds also opposed the merger. The Califor- 
nia Public Employees' Retirement System, 
the New York City Pension Fund System, 
and the New York State CommonRetirement 
Fund announced they would vote against 
the merger because it wasn’t in the best in- 
terest of CCA shareholders. [Ed. Note: Butr 
it is in “the best interest ” of state employee 
pension funds to invest in CCA stock?] CC A 
offered to meet with the three pension funds 
but was rebuffed; the funds held a 1.77% 
stake in CCA’s pre-merger stock. 

Institutional Shareholder Services, a 
Washington, D.C.based investment advisory 
servioe, recommended that CCA sharehold- 
ers vote against the merger but that Prison 
Realty investors vote for it. 

CCA faces several individual share- 
holder suits which claim the merger favors 
corporate executives - including CC A C . E O , 
Doctor R. Crants, who would own an esti- 
mated 1.9 million shares in the combined 
companies. 

According to a Prison Realty document 
filed with the Securities and Exchange Com- 
mission (SEC) on October 14. 1998, potential 


conflicts of interest exist between CCA and 
Prison Realty due to interlocking business 
and financial relationships among the two 
companies' directors and officers. Doctor R 
Crants, Chairman and CEO of CCA, is also 
Chairman of Prison Realty; his son, D. Rob- 
ert Crants III, is Prison Realty’s President. 
Prison Realty’s CEO, Michael Quinlan 
(former Director oftheFederal Bureau ofPris- 
ons) is a former CCA corporate officer. 

D. Robert Crants HI, Prison Realty’s 
Chief Operating Officer Michael W. Devin, 
CCA board member Lucius E. Burch HI, and 
The Stephens Group are joint owners of DC 
Investment Partners, LLC. The Stephens 
Group is an affiliate of Stephens, Inc., CCA’s 
financial advisor in connection with the 
merger. 

Accordingto the SEC fifing, because of 
these and other relationships there exists the 
risk that [Prison Realty] will not achieve the 
same results in its dealings with CCA that it 
might achieve if such relationships did not 
exist.” 

The proposed merger required a major- 
ity vote by' CCA investors and a 2/3 vote by 
shareholders in Prison Realty. Sixty-two per- 
cent of CCA’s outstanding shares voted in 
favor of the merger; 1 1% opposed and 27% 
did not vote. An overwhelming 82% of 
Prison Realty’s shares voted to approve the 
merger. 

The $3 billion merger, which CCA 
spokesperson Peggy Lawrence described as 
a“watershed event” was effective as of Janu- 
ary 1, 1999. 

The outcome Of the CCA-Prison Re- 
alty merger is the Maryland-based Prison 
Realty Corp. , which trades on the NY SE 
under the heading “PrisonR” (ticker sym- 
bol PZNQ Prison Realty incorporates 
three subsidiary companies — Correc- 
tional Management Services, Prison 
Management Services and Juvenile & Jail 
Facility Management Services — all do- 
ing business under the CCA name (d.b.a. 
CCA). Prison Realty Corp. ’s stock has re- 
mained fairly stable since the merger at 
around $20-$2 1 a share, which was CCA’s 
approximate pre-merger stock value. 

Sources: Business Week, The Jackson 
Sun (TN), New York Times, The Tennes- 
sean , Prison Privatisation Report 
International , The Knoxville News-Sen- 
tinel | 
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They Killed a Man, Not a Number 


[Editor ’s Note: South Carolina killed 
Andy Smith on December 18, 1998. He 
was the 500th person executed in the 
U.S. since the death penalty was rein- 
stated in 1976. Like a thousand other 
editors, I wanted to cover it. 1 asked South 
Carolina death row prisoner Da\’id Hill, 
who knew Andy personally, to write the 
article. This is how David replied . ] 

Y es, I did know Andy Smith. But 
I’m sorry, I will not be able to 
write an article about him. For several 
reasons. First of all, I didn’t know him 
that well, and knew absolutely nothing 
about his case or the crime for which he 
was accused. Nor do I know anything 
about his family or background. I will, 
however, say this about Andy: He was 
one of the nicest guys I’ve ever met. 

But the main reason I won’t write a 
story about Andy is because I’m pretty 
sure he wouldn’t have wanted me to. I 
spoke to the attorneys who were trying 
to save his life and asked them about 
the protest and such. They told me that 
Andy was aware that he was going to 


by David Hill 

be the 500th execution, and about the 
protest, and that he wasn’t impressed. 

The way Andy saw it (and I agree 
with him) is that the 500th execution is 
no more or less significant than any 
other. The media and some activists fo- 
cused on him solely because he was the 
500th execution to take place in the U. S 
since 1976. The bottom line is: Andy was 
a human being. Not a number. 

I applaud the anti-death penalty 
groups for their efforts. I understand 
why they felt they had to put a spin on 
Andy’s execution. They were only try- 
ing to raise awareness and get the 
media’s attention. And it worked, too. 
But what good did it do when all is said 
and done? Andy is still dead. 

On Friday, December 4, 1998, the 
state of South Carolina carried out the 
double killing of J.D. Gleaton and his 
brother, Larry “Bo” Gilbert. No major pro- 
test was held. The next Friday they killed 
Louis Truesdale. No major protest. But 
the next Friday they killed Andy, and the 
activists and media came out of the 
woodwork. 


To many, Andy was just a nice big 
round number. Only a handful of the 
throng that protested his killing also 
attended the protests that preceded 
his, or the ones that followed. Andy’s 
killing got a big turn-out not because 
of who he was, but because of the 
number he was tagged with. And that’s 
sad. 

So, no, I can’t write a story on Andy 
and tie his name and memory to a num- 
ber. I have too much respect for the dead 
to say anything about him that he 
wouldn’t approve of if he were still alive. 
And from what I gather, Andy would not 
want me to write the story you proposed. 
I hope you understand. 

But there is something I would like 
for you to print if you can find the space 
in your News In Brief section. I would 
really like you to print the following and 
set the record straight. 

SC: On December 18. 1998, Andy 
Smith — a human being, not a number 
— was killed by the state of South Caro- 
lina, as an act of vengeance. H 


Violence Takes Toll At New Mexico Wackenhut Prison 


T he 1200-bed Lea County Cojree 
tional Facility (LCCF), a New 
Mexico state prison operated by 
Florida-based Wackenhut Corrections 
Corp., has been plagued by nine prisoner 
stabbings during its first six months of 
operation, including two that resulted in 
the deaths of two prisoners. 

Jose Montoya, a 44-year-old LCCF 
prisoner, died December 10, 1998 after be- 
ing stabbed repeatedly in the abdomen 
with a homemade shank. Montoya had 
been waiting in the prison barber shop for 
a haircut when the stabbing occurred. He 
died later at Columbia Lea Medical Center 
in Hobbs. No motive was given for the 
stabbing. However, one prisoner has been 
charged with capital murder with special 
circumstances, and a second one has been 
charged with tampering with evidence for 
allegedly throwing a shank in the trash to 
hide it from authorities. 

Another LCCF prisoner, 30-year-old 
Steven Edwards, was stabbed at least 92 
times on Christmas Day December 25, 1998 
with a shank made from a piece of chain 


by Ronald Young 

link fence, officials said. Despite the nu- 
merous wounds, police said, Edwards was 
up and walking around several days later. 

Robert Ortega, a 38-year-old LCCF 
prisoner, was found by a passing prison 
guard lying dead in his cell on January 13, 
1999 with multiple stab wounds to the up- 
per body. Ortega was last seen two hours 
earlier at breakfast. No motive was given 
for the Ortega killing either. Five prisoners 
remain under suspicion in Ortega’sdealh, 
and investigators are hoping that fluid and 
tissue samples taken from the five will help 
them solve the stabbing. A shank recov- 
ered from Ortega’s cell was likely fashioned 
from a metal piece from a mop bucket, po- 
lice said. 

Ortega arrived at LCCF on a routine 
transfer from the Torrance County Deten- 
tion Center at Estancia. N.M. just three 
days before his death. Apparently he was 
part of a group of 425 prisoners that the 
state moved from that facility to LCCF in 
January. 

In the December 1998 issue of PIN 
we reported on a disturbance at the Tor- 


rance County facility that occurred in Au- 
gust 1998 when some unarmed pnsoners 
from Washington, DC. allegedly jumped 
five guards. [See: “New Mexico CCA Dis- 
turbance Not Reported for Hours”, PLN 
Vol.9No.12], The Torrance prison is oper- 
ated by Correctional Corporation of 
America (CCA), based in Nashville, Tenn. 
It had not been disclosed by authorities 
whether any of the five prisoners under 
suspicion had also been part of that trans- 
fer group. 

The stabbing deaths of Ortega and 
Montoya represent two of Wackenhut’s 
three reported total prisoner deaths since 
the company began running prisons in 
1987. 

While the stabbings are bad for 
Wackenhut’s image, they look bad for 
Hobbs as well, Hobbs police Capt. Mike 
Emerson said. Ortega’s murder was the 
fourth in two months for die city. “It still 
counts on our [FBI] stats,” Emerson said. 
“It doesn’t look good to have four [mur- 
ders] in two months.” 

Sources: Lubbock Avalanche-Journal . H 
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CMS Settles Wrongful Death Suit for $75,000 


I n 1998 Correctional Medical ser- 
vices (CMS) and the estate of 
Mark Murphy settled a wrongful death 
suit for $75,000. CMS is the largest pro- 
vider of privatized medical care to 
prisoners and jail detainees. 

Mark Murphy was imprisoned at 
the Delaware Correctional Center (DCC) 
in Smyrna. Delaware. In June, 1992, 
Murphy repeatedly sought medical care 
from CMS doctor Harold Laggner to treat 
abdominal pain and urine in his blood. 
After almost a year, Jason Walther, a 
contract physician for CMS. diagnosed 
Murphy with painless hematuria and 
recommended further tests. A series of 
tests were then inexplicably cancelled. 
Murphy was not tested until August, 
1993, at which time he was diagnosed 
with liver cancer. On April 4, 1994, 
Murphy died of cancer. 

Murphy’s estate sued CMS and 
Walther for medical negligence in his 
death. The case was settled for $25,000 
from Walther. the urologist, and $50,000 
from CMS. 

Bruce Hudson, the Delaware attor- 
ney who represented the Murphy 
estate, told PLN that an expert witness 
had testified that if Murphy had re- 
ceived an earlier diagnosis he could 
have been treated and had a normal life 
expectancy. “In summary, because of the 
negligence of both CMS and the spe- 


cialist [Walther], Mr. Murphy lost his life. 
The tragedy is, of course, that there was 
no freedom of choice regarding the se- 
lection of health care providers. Once he 
was referred to the urologist outside of 
the prison CMS had a duty to monitor 
his progress, which they totally failed to 


T he court of appeals for the Fifth 
circuit held that 28 U.S.C. § 1915A 
allows district courts to dismiss as frivo- 
lous even lawsuits where the filing fee 
has been prepaid in full. The court also 
held that challenges to conditions of 
confinement in a Texas Administrative 
Segregation (ad seg) unit were frivolous. 

28 U.S.C. § 1915A was enacted as 
part of the Prison Litigation Reform Act 
(PLRA). It requires district courts to re- 
view prisoner suits as soon as possible 
and to dismiss lawsuits that are frivo- 
lous, malicious or which fail to state a 
claim upon which relief may be granted 
or that seek damages from defendants 
immune from such relief. This occurs 
before the suit is served on the defen- 
dants and before any reply is filed. 

Timothy Martin, a Texas state pris- 
oner, filed a lawsuit claiming his ad seg 
placement violated his right to due pro- 
cess, equal protection and constituted 


do. CMS took the position that once he 
was referred to the specialist he was no 
longer the patient of CMS doctors.” 
Readers should note this is an unpub- 
lished settlement. See: Murphy v. CMS, 
New Castle County Superior Court, DE. 
Case No. 95C-07-148SCD. ■ 


cruel and unusual punishment. Martin 
prepaid the filing fee in full when he filed 
suit. The district court dismissed the suit 
as frivolous. The court of appeals af- 
firmed. 

The appeals court joined the Sixth 
and Tenth circuits in holding that § 
19 1 5 A “applies even when a prisoner has 
paid the required filing fee.” The court 
rejected Martin’s claim that § 1 9 1 5 A is 
unconstitutional. 

Under Pichardo v. Kinker, 73 F.3d 
612 (5th Cir. 1996) ad seg claims “will 
never be a ground for a constitutional 
claim” absent “extraordinary circum- 
stances.” Therefore, Martin’s lawsuit 
was frivolous and properly dismissed. 
The court held that Martin’s claim that 
he became ill after eating Vita Pro, a soy- 
bean meat substitute, did not rise to the 
level of cruel and unusual punishment. 
See: Martin v. Scott, 156 F.3d 578 (5th 
Cir. 1998). ■ 


Court Screening Applies to Paid Suits Too 


Failing to Provide Disabled Prisoner Showers for Two Months Cruel and Unusual 


T he Fifth Circuit court of appeals 
has held that failing to ac- 
commodate a disabled prisoner 
whose disability and close confine- 
ment accommodations prevented 
him from showering states a claim 
under the Cruel and Unusual Pun- 
ishments Clause of the Eighth 
Amendment. 

Mondric Bradley, a Mississippi 
state prisoner with a disabled leg, filed 
suit under 42 U.S.C. § 1983, alleging 
that, when he was placed in close con- 
finement following a disciplinary 
action, prison officials failed to pro- 
vide him with a shower chair without 
which he could not shower. Bradley 
contended that prison officials know- 


ingly withheld the essentials neces- 
sary to sanitize himself for over two 
months. Forced to use his toilet to 
clean himself. Bradley developed a fun- 
gal infection., Following an evidentiary 
hearing, the district court dismissed the 
suit, finding that prison officials took 
immediate steps to correct the situa- 
tion and treat Bradley as soon as they 
were appraised of it; thus Bradley’s dis- 
comfort was brief. 

The Fifth Circuit held that 
Bradley’s allegations that prison offi- 
cials were aware of his special needs, 
but ignored them, forcing him to clean 
himself with toilet water and resulting 
in a painful rash, stated a claim of cruel 
and unusual punishment. “Bradley’s 


claim must be measured in light of his 
personal disability, which rendered it 
especially risky for him to fulfill a ba- 
sic human need.” No evidence or 
allegations supported the district 
court’s finding that Bradley’s discom- 
fort was short-lived and the prison 
officials’ corrective actions immediate. 
Bradley’s allegations and documentary 
evidence showed he was deprived of 
the opportunity to clean himself for 
two months. The last month occurred 
after Bradley filed a medical complaint 
about the problem. The case was re- 
versed and returned to the district 
court for trial. See: Bradley v. Puckett, 
157 F.3d 1022 (5th Cir. 1998). ■ 
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Judge Throws Out Corcoran Sanctions 

by W. Wisely 


A s state and federal investiga- 
tions into brutality, corruption, 
and cover-ups at California’s Corcoran 
pri son expand, as the ink on multi-million 
dollar settlement checks is barely dried, 
and as the grass grown over the bodies 
of young men gunned down by guards 
for entertainment thickens on the tears 
of their grieving families, a judge over- 
turned disciplinary sanctions against six 
high-ranking staff charged with orches- 
trating an attack on a busload of 
unsuspecting prisoners. 

On September 18, 1998, in Sacra- 
mento Superior Court, Judge Cecily 
Bond held the State Personnel Board 
violated due process by adding charges 
in the course of its administrative action 
against an associate warden, two lieu- 
tenants, and three sergeants, and 
ordered charges dropped in four cases, 
sending the remaining two back to the 
Board for reconsideration. 

On June 21, 1995, 36 black prison- 
ers were transferred from Calipatria 
prison’s general population to the now 
infamous Corcoran security housing 
unit. As reported by PLN, the transfers 
followed violent uprisings by Calipatria 
prisoners in which guards were injured. 
The bus was met by an organized clique 
of guards outfitted in riot gear, steel-toed 
boots, helmets, face plates, bulletproof 
vests, black leather gloves, wielding 
metal batons with their name tags taped 
over. This was payback Corcoran style. 

The guards, some of whom joined 
the action on their days off, screamed 
threats as they paraded back and forth 
beside the parked bus for an hour. Then 
they dragged and threw the chained and 
shackled men onto searing hot asphalt, 
and kicked, punched, and beat them. 
Several prisoners were held down, 
stomped, their hair shorn like animals 
while custody supervisors either permit- 
ted the abuse or participated in doling it 
out. Later, those supervisors falsified 
records in a botched attempt to hide the 
incident. 

Prisoncrats fired Associate Warden 
Bruce Farris, Lieutenants Harold 
McEnroe and R. Garcia, and Sergeants 
John Misko, Robert Dean, and Reginald 
Parra. They were charged with planning 


the assault on the prisoners who arrived 
from Calipatria, although it turned out 
that none of those men were involved in 
the attacks on staff there. On adminis- 
trative appeal, the dismissals of the five 
supervisors were reduced by the Board 
of Personnel to demotions, suspensions 
without pay, and cuts in salaries. But. in 
its anxiousness to swiftly punish those 
responsible for the widely publicized as- 
saults, the Board made a mistake that 
eventually undid the case against the 
Corcoran six. 

The Board was not convinced by 
the mountain of evidence detailing bru- 
tality so outrageous a staff member who 
witnessed guards slamming a prisoner 
head first into a concrete wall over and 
over vomited. The Board discounted 
eyewitness accounts by the victims be- 
cause they were prisoners. Instead, the 
Board of Personnel administrative judge 
ruled the guards only used excessive 
force when they violently cut the men’s 
braids off, then pulled them around by 
their chins. The accused staff members 
protested that these charges were added 
too late, denied them adequate notice 
and time to prepare a defense. An ironic 
claim from people who routinely refuse 
to give prisoners due process. 

Judge Bond found there were no 
clear rules controlling forced haircuts 
and “chin holds.” Under this strained 
reasoning, the court held the employ- 
ees’ federally protected due process 
rights were violated. In overturning dis- 
ciplinary charges against Farris and 
Garcia, however. Judge Bond found they 
“failed to verify rumors” the prisoners 
who arrived on that fateful bus planned 
to attack guards at Corcoran. Proceed- 
ings against those two were returned to 
the Board for reconsideration. 

“We’re feeling like we finally got be- 
fore someone who was willing to listen, 
who was willing to look at the bulk of 
evidence in the case,” Lance Corcoran, 
vice president of the prison guards’ 
union, told the Sacramento Bee Septem- 
ber 19, 1998. “We feel vindication.” 

Corey Weinstein, chairman of the 
Corcoran Committee of California Prison 
Focus, said Judge Bond’s decision to 
reverse the disciplinary charges shows 


“the Department of Corrections is incom- 
petent to discipline its own employees.” 
He said the ruling “underscores the need 
for civilian oversight, for community 
oversight” of the prison system. 

James Maddock, the agent heading 
up the FBI’s four year-old probe into 
brutality at Corcoran, subpoenaed the 
prison’s records of the bus incident . 
Maddock would not comment on Judge 
Bond’s ruling. 

Department spokesman. Tip Kindel. 
told the Bee that if Bond’s decision was 
upheld, the penalties for Farris and 
Garcia will be reduced. The cost to tax- 
payers for the return of the six staff 
members to their former rank and pay 
could top several hundred thousand 
dollars. “We don’t know how much it’s 
going to cost,” Kindel said. Eventually 
someone will figure out the cost in terms 
of dollars. The cost in public confidence 
in a prison system riddled with corrup- 
tion and runBfvay growth remains to be 
determined. 


Law Offices of 
Habem & Cohen 

Gary J. Cohen 
1601 Rio Grande, Suite 525 
Austin, Texas 78701 
(512) 476-6201 

(not a partnership) 

For more than ten years our offices 
have been excessively engaged in 
representing Texas inmates in the 
following areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for services law office. 
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Juveniles Held Hostage for Profit by CSC in Florida 

by Alex Friedmann 


A ccording to a consultant hired 
by the Florida Department of Ju- 
venile Justice, the Pahokee Youth 
Development Center (Juvenile prison) 
operated by the Correctional Services 
Corporation (CSC) kept ten juvenile de- 
tainees beyond their release dates for no 
other reason than to beef up corporate 
profits. 

Consultant David Bachman wrote in 
a November 1998 report to the state that 
the youths were detained beyond their 
release dates so they would be included 
in a quarterly head count used to deter- 
mine the amount of funding that CSC 
receives. Bachman said he found a memo 
indicating the juveniles were to be held 
longer than necessary. 

The Sarasota, Florida-based CSC has 
a three-year, $30 million contract to man- 
age juvenile detention centers in Pahokee 
and Polk County. The company operates 
15 other juvenile facilities nationwide and 
in Puerto Rico. 

The state of Florida pays CSC an 
average of $68.40 per detainee/day at the 
350 bed Pahokee lockup; the local school 
district pays the company an additional 
$2.5 million annually to provide educa- 
tional services there. 

The juveniles who were kept beyond 
their release dates were scheduled to go 
home a week before the quarterly school 
board head count. Delaying the release 
of the ten youths to include them in the 
count “increased the educational funds 


O n December 31, 1998, an 
amended complaint was filed in 
the US district court for the Southern 
District of Florida in Miami challenging 
the Florida Department of Corrections’ 
ban on sexually explicit material. In 1998 
the Florida DOC changed Florida Ad- 
ministrative Code (FAC) 33-3.012 to 
mandate the censorship of publications 
that depict sexual conduct, including 
nudity and “actual contact with a 
person’s clothed or unclothed genitals, 
pubic area, buttocks, or if such person 
is a female, breast.” 

The plaintiffs are PLN advertiser 
Komar Company (AKA Paper Wings), 
which sells and distributes sexually ex- 


and the per diem costs to the state,” said 
Bachman. 

Correctional Services vice president 
Jim Irving denied juveniles were improp- 
erly detained to increase the company’s 
income; however he failed to offer any 
other explanation for why the youths 
weren’t released as scheduled. 

The delayed releases cited in 
Bachman’s report are the latest in a series 
of problems that have plagued the 
privately-operated Pahokee lockup since 
it opened in January 1997. State officials 
have confirmed 15 cases of staff abuse; 
ten employees have been fired; one has 
resigned and seven have been repri- 
manded for excessive or improper use of 
force. The state has repeatedly warned 
CSC about its failure to train staff in the 
proper use of force. 

In July 1998, juveniles complained 
to Dade County Circuit Judge Thomas 
Petersen about conditions at the cen- 
ter, saying they had been stripped to 
their underwear (and sometimes na- 
ked), placed in solitary confinement 
and prohibited from sitting down or 
falling asleep. They also claimed they 
were kept in their cells for up to 16 
hours a day. 

After an on-site visit. Judge Petersen 
harshly criticized the facility and con- 
cluded it was at best unsuitable for many 
of the juveniles incarcerated there, many 
of whom are non-violent property offend- 
ers. CSC officials denied the youth’s 


plicit materials to prisoners, and Florida 
prisoners Richard Davidson Jr., Thomas 
Chick, Louis Gaskins and Ted Herring. The 
plaintiffs maintain that the Florida DOC’s 
ban on sexually oriented materials vio- 
lates their First amendment right to free 
speech. The plaintiffs are seeking declara- 
tory and injunctive relief and attorney 
fees. 

Readers should note that in censor- 
ship cases with non prisoner plaintiffs, 
the Prison Litigation Reform Act limits on 
attorney fees does not apply. 

PLN will report the outcome of the 
case. See: Komar Company v. Singletary, 
USDC SDFL, Case No. 98-14294- 
CIV-Davis. ■ 


accusations and disputed the judge’s 
findings. 

Miami-Dade County juvenile court 
judges have since been ordered by pros- 
ecutors to stop committing sentenced 
offenders to the Pahokee Youth Devel- 
opment Center. The state is appealing the 
order to the Third District Court of Ap- 
peal. 

Bachman noted in his report that 
problems similar to the ones cited at the 
Pahokee lockup are likely to occur at other 
state juvenile facilities, most of which are 
operated by the private sector. He recom- 
mended the legislature take steps to 
ensure that private companies operating 
juvenile detention centers are not given 
authority over when youths are to be re- 
leased. Such protections are already in 
place for privately-operated adult pris- 
ons. 

Sources: Palm Beach Post, Prison 
Privatization Report Int 7 1 
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Mitigation Instruction & Excluding Indemnification 
Evidence Reversible Error 


T he court of appeals for the Sev- 
enth circuit held that a district 
court erred when it did not allow a jail 
detainee plaintiff to introduce evi- 
dence of a state indemnification 
statute after the defendants told a jury 
that a damages verdict would ad- 
versely affect them personally. The 
court also held the defendants were 
not entitled to a jury instruction that 
the plaintiff had a duty to mitigate his 
damages. On remand for a new trial a 
jury awarded the plaintiff $5.4 million 
in damages. 

Scott Lawson, a mentally ill Wis- 
consin man, was arrested on charges 
of carrying a concealed weapon. 
Lawson spent ten months in the Mon- 
roe County, Wisconsin, jail after being 
unable to post a $500 bond. During 
this period Lawson was deprived of 
his schizophrenia medication and 
spent 65 days in solitary confinement. 
Upon his release Lawson filed suit 
claiming he was wrongfully arrested 
and imprisoned. A jury ruled in favor 
of the police on the arrest claim but 
held that Lawson’s constitutional: 
rights were violated by the county 
sheriff and chief jailer during Lawson’s 
imprisonment. The jury awarded 
Lawson $2 in damages. The court of 
appeals affirmed the verdict on the 
arrest claim; affirmed the verdict as to 
the liability of the sheriff and the jailer 
and remanded the case for a new trial 
with respect to damages. 

The court held it was reversible 
error for the jury to have been in- 
structed that Lawson had a duty to 
mitigate his damages. The court was 
careful to note that generally tort vic- 
tims have a duty to minimize their harm 
after a tort occurs. The government 
argued that if Lawson had posted the 
$500 bond he would have suffered no 
adverse consequences. Lawson was 
penniless and could not have posted 
the bond without forfeiting his rent 
lease, and becoming homeless. 

The court held it was uncomfort- 
able applying the “avoidance of 
consequences” doctrine in a failure to 


post bond case “with these facts 
present: that a mentally ill man, who 
(the jury found) was held unconstitu- 
tionally in solitary confinement for at 
least 65 days, and (the jury found) 
was not provided medical care for his 
disease, and spent three months of 
his confinement in a state mental hos- 
pital because he was adjudged to be 
incompetent to stand trial, acted un- 
reasonably by not applying his VA 
check (used for rent money) toward 
his bond and not asking his family 
members to bail him out.” Therefore it 
was reversible error for the district 
court to have given a mitigation in- 
struction. 

The court held it was also revers- 
ible error for the district court to have 
allowed the defendants to testify 
about their personal finances and 
then refuse to allow the plaintiff to 
introduce evidence that they would 
be indemnified by the county for any 
adverse damage verdicts against 
them. As a general rule, it is improper 
for parties to tell a jury that insurance 
or indemnification means defendants 
are not personally liable for any dam- 
ages the jury may award. Once the 
defendants opened the door claiming 
poverty if damages were awarded 
against them, Lawson should have 
been able to tell the jury the defen- 
dants would be indemnified by the 
county for any damages awarded. 

The case was remanded for a new 
trial solely on the issue of damages, 
without the mitigation instruction and 
not allowing the defendants to dis- 
cuss their personal finances. See: 
Lawson v. Trowbridge, 153 F.3d 368 
(7th Cir. 1998). 

On remand, Lawson’s case went 
to trial again pursuant to the Seventh 
Circuit’s instructions. On March 10, 
1999, a federal jury in Madison, WI, 
awarded Lawson $5.4 million in dam- 
ages. The jury felt this was an 
appropriate award in light of the dep- 
rivations Lawson suffered while in the 
Monroe county jail. H 
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Parole Officials Liable for False Information 
in Paroie Violation Arrest Warrant 


A federal district court in New Jer- 
sey has held that parole offi- 
cials are liable for causing the arrest of a 
parolee based upon false information. 

Robert Friedland. a New Jersey state 
prisoner, was paroled in August, 1995. Sub- 
sequently he was the subject of two 
revocation actions. 

The first revocation action was initi- 
ated in February 1 995 by Friedland’s parole 
officer for moving without permission. Af- 
ter seventeen days in jail, Friedland was 
reinstated, but upgraded to intensive su- 
pervision parole. Friedland claims that he 
did not move and the revocation was based 
solely on his landlord’s assertion that 
Friedland "was thrown out” the previous 
week. 

In March 1995, Friedland submitted a 
request to move. His parole officer denied 
the request. Another parole officer gave 


$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$ 

COAVW7 

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$ 

ATTENTION: 

$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$$ 

ALL INCARCERATED 

ARTISTS ~ 

VO MOT WASTE YOUR 
TIME AMD TALENT... 

EARN BIGdUCKS... 
THROUGH MAXIMUM 
EXPOSURE... 

WE MANAGE, REPRESENT 
AMD SELL QUALITY ART. 

For a free brochure write to: 
Monte Boyd 

98-1038 Moanalua Rd, Pths#1 
Aiea, HI 96797 


him permission to use the proposed new 
residence as an office and told Friedland he 
could move there after he completed inten- 
sive parole. 

In April, 1996, Friedland was arrested 
and charged with moving without permis- 
sion and fading to pay restitution. Friedland 
alleged that he had not moved — but had 
purchased the previously proposed new 
residence and was using it as a business — 
and that he had been given permission to 
defer payment of restitution while he re- 
ceived disability payments of a prison injury. 

Friedlandbrought suit under 42U.S.C. 
§ 1983 based on the parole officers includ- 
ing false information in the parole violation 
arrest warrants and failure to give him a 
timely final revocation hearing in the sec- 
ond revocation procedure. The defendants 
moved for summary judgment alleging ab- 
solute and qualified immunity. 

The court held that parole officials 
were not entitled to absolute immunity, but 
were entitled to qualified immunity. How- 
ever, "Friedland had a clearly established 
right not to be arrested on a parole violation 
warrant without probable cause that he vio- 
lated the terms of his parole” and, under 
Morrissey, v. Brewer, 408 U.S. 471 (1972), in 
a preliminary parole revocation hearing, the 
parolee must be given: notice of the hear- 
ing, its purpose, and the alleged parole 
violation; an opportunity to speak and 
present relevant information and docu- 
ments on his behalf; an opportunity to 
confront and cross-examine adverse wit- 
nesses; a summary' of what occurred at the 
hearing; and a final revocation hearing 
within a reasonable amount of time. 


Friedland claimed insufficient (less than 
24hours) notioe of the preliminary hearing, 
a failure to allow confrontation, and failure 
to provide a timely final revocation hear- 
ing. Friedland’s allegations sufficiently 
alleged violations of those clearly estab- 
lished rights and sufficient material facts 
were in dispute to deny defendants sum- 
mary judgment. 

Defendants asserted that, under Heck 
v. Humphrey, 5 12 U.S. 477 (1994), this ac- 
tion could not be maintained as a § 1983 
suit because the underlying conviction or 
sentence had not been invalidated. The 
court ruled that, because the parole revo- 
cation process against Friedland was 
tenninaled without revocation, Heck did not 
apply. Friedland’s current incarceration was 
unrelated to the challenged revocation pro- 
ceedings, thus requiring him to file a petition 
for writ of habeas corpus was not appropri- 
ate. 

The court also ruled that because this 
was not a suit alleging a mental or emo- 
tional injury . Friedland did not have to prove 
a physical injury, as required by the Prison 
Litigation Reform Act (PLRA), 42 U.S.C, § 
1997e(e). 

Finally, the court denied the defen- 
dants’ request for Summary Judgment 
because the filing fee monthly payments 
required by the PLRA had not been paid. 
The court held that the PLRA, 42 U.S.C. 
§ 19 15(b)(2). made the business manager of 
a correctional facility — not the prisoner 
— responsible for making the required 
monthly payments from the prisoner’s ac- 
count. See: Friedland v. Fauver, 6 
F.Supp.2d292 (D.N.J. 1998). ■ 


Pardon Satisfies Heck 


T he court of appeals for the 
Eighth circuit held that a 
governor’s pardon invalidates a criminal 
conviction in order to permit a 42 U. S.C, 
1983 claim for damages to proceed. Johnny 
Wilson, a mentally retarded Missourian, 
pleaded guilty to a murder he did not com- 
mit in order to avoid the death penalty. 
After nine years in prison he received a 
gubernatorial pardon based on his inno- 
cence. 

Wilson sued various police officials 
under § 1983 claiming they conducted a 
biased investigation, intimidated wit- 
nesses and provided false information in 


order to secure his conviction. The dis- 
trict court dismissed the suit, holding that 
under Heck v. Humphrey, 5 12 U. S. 477, 
1 14 S.Ct. 2364 (1994), the § 1983 claims 
could not proceed because it would cast 
doubt on the validity of Wilson’s crimi- 
nal conviction if he prevailed. 

The court of appeals reversed and 
remanded. The court held that for pur- 
poses of Heck, a gubernatorial pardon 
will invalidate and expunge a criminal con- 
viction, thus allowing a § 1983 claim for 
money damages to proceed. See: Wilson 
v. Lawrence Countv, Missouri , 154 F.3d 
757(8thCir.). H 
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Fifth Circuit Upholds 
PLRA Exhaustion 
Requirement 

by Ronald Young 

T he court of appeals for the Fifth 
circuit affirmed a lower court’s 
dismissal of a prisoner’s 42 U. S. C. A. § 
1983 claims for failure to exhaust ad- 
ministrative remedies prior to filing suit 
as required by 42 U.S.C. § 1997e. How- 
ever, the claims were dismissed without 
prejudice and the prisoner was able to 
refile his claims after showing he had 
met the exhaustion requirements. 

Texas state prisoner. Chandler 
Wendell, Jr., proceeding pro se and in 
forma pauperis, filed a 42 U.S.C. § 1983 
civil rights complaint alleging Eighth 
Amendment claims for use of excessive 
force by a prison guard, and due pro- 
cess violations arising from a related 
disciplinary hearing. Wendell asked for 
both monetary and injunctive relief. 

Wendell’s complaint was filed on 
July 28, 1997, but his administrative rem- 
edies for the use of excessive force 
claim were not exhausted until two days 
later on July 30, 1997. Wendell filed ob- 
jections to the U.S. Magistrate Judge’s 
finding that Wendell had not alleged 
exhaustion of administrative remedies 
when he filed his complaint. The dis- 
trict court conducted a de novo review 
and then dismissed for failure to ex- 
haust administrative remedies prior to 
filing suit. Wendell appealed. 

The appeals court noted that ab- 
sent a valid defense to the exhaustion 
requirement, 42 U.S.C. § 1997e “plainly 
requires that administrative remedies be 
exhausted before the filing of a § 1983 
suit, rather than while the action is 
pending. PLN has been telling readers 
to exhaust administrative remedies 
since the PLRA was enacted. 

On appeal Wendell tried to sever 
the injunctive relief, claiming he was 
only seeking monetary damages and 
since TDCJ-ID’s grievance procedures 
do not provide for monetary damages 
the exhaustion requirement didn’t ap- 
ply. However, since Wendell made no 
such request to amend in the district 


court, the appeals court refused to “en- 
tertain such an attempt on appeal.” 

The appeals court concluded “that 
there are no apparent barriers to the 
refiling of this action in federal district 
court once [Wendell] exhausts his ad- 
ministrative remedies as required by § 
1997e.” Readers should note that the 
appeals court made no mention of 
whether or not Wendell would have to 
pay the filing fee again when he refiles 
his claim. See: Wendell v. Asher, 162F.3d 
887 (5th Cir. 1998). 

Federal Prisoners Must 
Exhaust Administrative 
Remedies Before Suing 


prisoners must exhaust administrative 
remedies before filing a Bivens suit 
against prison officials. 

Michael Alexander, a federal pris- 
oner, filed a Bivens suit challenging the 
constitutionality of prison regulations 
prohibiting prisoners from receiving 
certain sexually explicit materials, 28 
C.F.R. §§ 540.70-540.71, resulting from 
the passage of the Ensign Amendment. 
Pub.L.No. 104-208 § 614, 1 10 Stat. 3009 
(9-30-96), prohibiting the Federal Bureau 
of Prisons BOP "from using any funds 
‘to distribute or make available ... to a 
prisoner’ any commercially published 
information that ‘is sexually explicit or 
features nudity.’” 

On November 5, 1996, BOP officials 
notified prisoners that the new regula- 
tions would become effective on 
December 1, 1996. On November 15, 
1996, Alexander filed his suit in federal 
court seeking an injunction, declaratory 
relief, and monetary' damages. On No- 
vember 20, 1996, the district court 
dismissed the suit for failure to exhaust 
administrative remedies as required by 
42 U.S.C. § 1997e(a). Alexander ap- 
pealed. 

The Eleventh Circuit held that ex- 
haustion for failure to exhaust 
administrative is mandatory under § 
1997e(a) as amended by the Prison Liti- 
gation Reform Act (PLRA). The court 


r T~'he court of appeals for the Elev- 
JL enth. Circuit has held that federal 


held that the PLRA applies to 
Alexander’s suit because it was filed af- 
ter the PLRA’s April 26, 1996, enactment 
date. The court also held that the PLRA 
applies to all suits brought by prison- 
ers under any federal law, including 
Bivens actions. [Readers should note the 
5th, 9th & 10th circuits have disagreed. 
See next page.] 

The court also held that 
Alexander’s contentions that the BOP’s 
administrative remedies were futile and 
inadequate because the BOP has no 
authority to grant him monetary dam- 
ages was without merit. The court 
concluded that section 1997e(a) re- 
quires Alexander to submit his claims 
for monetary and injunctive relief to the 
BOP’s available prison grievance pro- 
gram, even if the relief offered by that 
program does not appear to be ‘plain, 
speedy, and effective,' before filing 
those claims in federal court. The judi- 
cially created futility and inadequacy 
doctrines do not survive the PLRA’s 
mandatory exhaustion requirement.” 

To avoid problems such as these. 
PLN has consistently advised prison- 
ers to exhaust all administrative 
remedies prior to initiating legal action 
in the courts. See: Alexander v. Hawk, 
159F.3d 1323 (lltli Cir. 1998). 

Imminent Danger 
Overrides Three Strikes 

T he court of appeals for the Third 
Circuit held that conditions al- 
legedly resulting from a vent emitting 
particles of dust and lint into a cell con- 
stitute a serious physical injury for 
purposes of circumventing the “three 
strikes” provision of the Prison Litigation 
Reform Act (PLRA). 

In August 1 996, a Pennsylvania state 
prisoner filed a civil rights complaint 
against a prison maintenance supervisor 
because the pnsoner was confined to a 
cell with a vent that continuously emitted 
"dust, lint and shower odor.” This condi- 
tion caused the prisoner to suffer “severe 
headaches, change invoice, mucus that is 
full of dust and lint, and watery eyes.” 
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The prisoner sought leave to pro- 
ceed in forma pauperis, but the trial 
court determined that he had previ- 
ously filed at least three civil actions 
that had been dismissed as frivolous. 
Pursuant to the “three strikes” provi- 
sion of the PLRA, codified as 28 U. S. C. 
§ 1915(g), the court dismissed the com- 
plaint without prejudice to refile upon 
payment of the required filing fee. 

The “three strikes” provision pro- 
hibits courts from according in forma 
pauperis status to prisoners who 
have “on 3 or more prior occasions ... 
brought an action ... that was dismissed 
on the grounds that it was frivolous, 
malicious, or fails to state a claim ... 
unless the prisoner is under imminent 
danger of serious physical injury.” 
Consequently, the issue in this case 
is whether constant exposure to “dust, 
lint and shower odor” poses an “im- 
minent danger of serious physical 
injury.” 

Naturally, the government argued 
that the prisoner’s physical symptoms 
were not “serious” and that his alle- 
gations were “speculative.” However, 
quoting Helling v. McKinney, 509 U.S. 
25 (1993), the court recognized that 
prisoners “ought to be able to com- 
plain about 'unsafe, life-threatening 
condition^] in their prison’ without 
waiting for something to happen to 
them.” The court recognized that “im- 
proper ventilation and the inhalation 
of dust and lint can cause disease.” 
Hence, the court found the prisoner’s 
allegations warranted exemption from 
the “three strikes” provision. 

The government premised its ar- 
gument on Eighth Amendment 
analysis. The court rejected this ratio- 
nale because the PLRA clearly lacked 
any indication that Congress intended 
to incorporate “cruel and unusual pun- 
ishment” standards into the 
procedures for filing an in forma pau- 
peris lawsuit. 

Under either standard, the court 
concluded that the language of § 
1915(g) does not require allegations 
of “existing serious physical injury.” 
According to the court, a “condition 
pos[ing] an imminent danger” is suffi- 
cient. The order of dismissal was 
reversed. See: Gibbs v. Cross, 160F.3d 
962 3rd Cir. 1998). ■ 


Exhaustion Not Required 
for Bivens Claims 


T he court of appeals for the Fifth 
Circuit held that federal prison- 
ers pressing Bivens claims against federal 
officials for only monetary relief need not 
exhaust meaningless administrative rem- 
edies. The court further held that a party' is 
entitled to narrow its pleading to eliminate 
non-monetary claims at any time before the 
complaint is answered. 

In May 1997, a federal prisoner in Texas 
sued the Federal Bureau of Prisons (BOP) 
and three prison officials for monetary dam- 
ages and injunctive relief. He alleged a denial 
of medical care, racial and locality discrimi- 
nation, an unwarranted security level change, 
and retaliation for filing grievances. 

A magistrate judge recommended that 
the prisoner ’s claims be dismissed for failure 
to exhaust administrative remedies, but in his 
objections to the report and recommenda- 
tion, the prisoner sought to amend his 
complaint to eliminate all but his monetary 
claims. He also argued that exhaustion of 
monetary claims should not be required. The 
district judge, however, rejected this reason- 
ing, and dismissed the medical care and 
discrimination claims without prejudice to 
exhaust. All other claims were dismissed as 
being frivolous. 

As a threshold matter, the appeals court 
noted that a plaintiff is entitled to amend his 
pleading once as a matter of course, any time 
prior to the complaint being answered. Even 
though the prisoner neglected to file a prop- 
erly styled amended complaint, The court 
reasoned that the objections to the report 
and recommendation should have been con- 
strued as a request for monetary relief, 
exclusively. 

Next, tlie court recognized that fire pris- 
oner neglected to identify the basis of his 
medical care claim, and that the district court 
failed to make any distinction on dismissal. 
Construing the complaint liberally, the court 
determined that five individual defendants 
were sued under Bivens, while the BOP 
would be liable only under the Federal Tort 
Claims Act (FTCA). 

Since the prisoner ' s medical claims were 
dismissed, pursuant to 42 U.S.C. § 1997e 
(Supp. 1998) of the Prison Litigation Reform 
Act. the court examined the application of 
the statute to the prisoner’s claim. The court 
determined that Congress now requires fed- 
eral prisoners to exhaust “available” 
administrative remedies. However, the court 
recognized that the BOP grievance proce- 
dure does not provide for recovery of 


monetary damages. As a result, the relevant 
question is whether the relief sought by the 
prisoner was, in fact, “available.” 

In analyzing the issue, the court found 
substantial disagreement among district 
courts. However, in Garretv. Hawk, 127F-3d 
1263 ( 1 997).the Tenth Circuit held fiiat § 1997e 
does not require federal prisoners seeking 
only monetary relief to exhaust "non-existent 
remedies.” TheNinthCircuitreachedasimi- 
lar conclusion in Lunsford v. Jumao-As, 155 
F.3d 1178(1998). 

The court concluded, based on file 
prisoner's implied amendment, that there 
were “no ‘available’ or accessible adminis- 
trative remedies that would have 
accomplished the purpose of affording [the 
prisoner] monetary relief.” Thus, the court 
joined the Ninth and Tenth Circuits in adopt- 
ing the rule that federal prisoners need not 
pursue prison remedies that are incapable of 
affording relief. The dismissal of the 
prisoner’s medical claims against file indi- 
vidual defendants for non-exhaustion, were 
reversed. 

The court, however, affirmed die dis- 
missal of the prisoner’s medical claim against 
the BOP because he failed to pursue an 
FTCA claim “that could have afforded him 
substantial monetary recovery .” The court 
agreed with the district court that the 
prisoner ’s classification and retaliation claims 
were frivolous, but also found the discrimi- 
nation claims to be frivolous, and affirmed 
fiieir dismissal as welf See: Whitleyv Hunt, 
158F.3d882 (5thCir. 1998) ■ 

PA Brutality Suit Settled 
for $5,000 

I n June. 1998, file Lancaster County 
prison in Lancaster, Pennsylvania, 
settled a brutality suit with former prisoner 
Ruben DeJesus by paying him $5,000 in 
damages and waiving 4, 1 80 in prison rent 
and $1, 128.23 in medical costs. 

DeJesus filed suit after being beaten 
by prison guard Craig Peters on December 
1, 1994. Dejesus suffered bruises and con- 
tusions to his face, head, neck and thumb. 

In settling file case for $5,000 and the 
waiver of “housing costs” (Lancaster 
county charges its prisoners $10 a day to 
keep them captive) and medical fees (pris- 
oners are also charged for medical care). 
DeJesus waived attorney fees and costs. 
See: DeJesus v. Peters, USDC EDPA, Case 
No. 95-1005. ■ 
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[Editors ’ note: The identity of per- 
sons who provided information to the 
author confidentially has been with- 
held . ] 

O n April 21, 1993, 407 prisoners 
who for eleven days had occu- 
pied the L cell block at the Southern Ohio 
Correctional Facility (SOCF) in Lucasville, 
Ohio, surrendered to authorities. Nine 
prisoners and one guard had been killed. 

The 21 -point surrender agreement 
included the following: 

“(2) Administrative discipline and 
criminal proceedings will be fairly and 
impartially administered without bias 
against individuals or groups. 

(14) There will be no retaliating ac- 
tions taken toward any inmate or groups 
of inmates or their property.” 

The authorities brought 50 inmates 
to trial. They obtained 47 guilty findings 
or guilty pleas. Five men were sentenced 
to death. The authorities achieved these 
results by systematic and intentional vio- 
lation of the surrender agreement. 

1. Disparity of Resources 
The American Bar Association 
guidelines for the appointment and per- 
formance of counsel in death penalty- 
cases state that attorneys in capital cases 
should receive a “reasonable rate of 
hourly compensation which . . . reflects 
the extraordinary responsibilities inher- 
ent in death penalty litigation.” Counsel 
should also be provided with the time and 
funding necessary for proper investiga- 
tions, expert witnesses, and other support 
services, according to the ABA. 

Ohio does not meet these standards. 
In the words of an Ohio Supreme Court 
task force, fee schedules for defending 
capital cases in Ohio “are similar to those 
used in states where constitutional chal- 
lenges have been successful.” 

In the Lucasville cases — both those 
that sought the death penalty' and those 
that did not — the disparity of resources 
between prosecution and defense was 
extreme. Attorney Niki Schwartz, who 
helped the prisoners in L block to negoti- 
ate the 21 -point settlement, testified 
about this in the trial of Jason Robb. 
Schwartz stated that the Ohio legislature 
appropriated millions of dollars for spe- 
cial prosecutors. Prosecutors were paid 


The Lucasville Trials 

by Staughton Lynd 

between $60 and $ 1 25 per hour, and were 
able to practice without the overhead ex- 
penses and costs borne by defense 
attorneys. By contrast, for defending one 
man on six counts of Aggravated Mur- 
der and four counts of Kidnapping, 
defense attorney Jeffrey Kelleher was 
paid $50 per hour for 3 10 hours in court 
and $40 per hour for 1,513 hours out of 
court. Moreover, defense counsel could 
not seek compensation until after each 
such case was completed. 

The legislature also allocated addi- 
tional and special resources to the 
prosecution but not to the defense. Ac- 
cording to Reginald Wilkinson, Director 
of the Ohio Department of Rehabilitation 
and Correction (ODRC), over 1,250 inter- 
views and 4,000 items of evidence were 
stored in a prosecution computer pro- 
gram using over 1,000 megabytes of 
memory. 

The disparity of resources between 
prosecution and defense is public knowl- 
edge. The Columbus Dispatch reported 
on April 16, 1997, that a total of $2. 7 mil- 
lion had been made available to the 
prosecution and a total of $892,000 to the 
defense. 

2. Interference with Right to Coun- 
sel 

After the surrender. Attorney 
Schwartz arranged for Public Defenders 
and counsel associated with the Ohio 
Association of Criminal Defense Lawyers 
to interview each prisoner who surren- 
dered. Prisoners were told that they had 
the right to remain silent and the right to 
insist upon having a lawyer present dur- 
ing interrogation. 

Attorney Schwartz then made ar- 
rangements with the Ohio State Highway 
Patrol to convene a meeting of top State 
officials to consider ways and means of 
providing Lucasville prisoners with effec- 
tive assistance of counsel. According to 
Schwartz’s sworn testimony, the meeting 
was aborted by the newly-appointed Spe- 
cial Prosecutor, Mark Piepineier. 
Piepmeier, Schwartz has written to the 
Chief Justice of the Ohio Supreme Court, 
told Schwartz that he did not want pris- 
oners to have counsel prior to indictment 
because then they would not incriminate 
themselves. 


At Schwartz’s request, the President 
of the Ohio State Bar Association there- 
upon sent out a call for volunteer 
attorneys to serve pro bono. Hundreds 
of lawyers, including many of Ohio’s top 
criminal defense lawyers, volunteered to 
represent prisoners prior to indictment 
with no compensation, and if qualified and 
desired by prisoners, to accept appoint- 
ment after indictment. 

Piepmeier informed volunteer attor- 
neys that they would be appointed to 
represent their clients after indictment 
only if they cooperated by arranging a 
plea. The first indictments were issued in 
December 1993. Judge Thomas Mitchell 
announced that he would handle all ar- 
raignments. According to Schwartz, 
throughout February and March 1994 
Judge Mitchell refused to appoint any 
requested volunteers who did not have 
Piepmeier’s approval as a result of nego- 
tiating a guilty plea. Only after Schwartz 
appealed to Chief Justice Moyer were 
some volunteers grudgingly appointed as 
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trial counsel for Lucasville defendants. 
More often the trial judge simply imposed 
on the defendant new counsel chosen 
by the Court. 

3. Selective prosecution and reli- 
ance on snitch testimony 

The authorities’ assurance to the 
surrendering prisoners that “there will 
be no retaliating actions taken toward 
any inmate” lasted less than twenty- 
four hours. On the night of the 
surrender, the Ohio State Highway Pa- 
trol began to interview a prisoner who 
reported his experience, under oath, as 
follows: 

The troopers knew already who 
they wanted to prosecute, even though I 
was one of the first inmates they spoke 
with. They specifically wanted me to 
make statements against [spokespersons 
for the prisoners named] George Skatzes, 
Hasan Sanders, and Lavelle. They made 
it clear to me that they wanted these 
particular individuals, and that they did 
not care about any others. 

I asked, “You all don’t care what 
we say, just as long as it’s against one of 
the inmates you want, no matter if it’s 
true or not,” and was told, “that’s right.” 


Paper Wings 


These officers said, “We want 
Skatzes. We want Lavelle. We want 
Hasan.” They also said, “We know they 
were leaders. We want to bum their ass. 

We want to put them in the electric chair 
for murdering Officer Vallandingham.” 

Director Wilkinson himself confirms 
that the prosecution strategy was to con- 
centrate on these presumed leaders until 
one of them broke. In an article published 
in Corrections Management Quarterly , 
Wilkinson states that Piepmeier’s staff 

targeted a few gang leaders and con- 
vinced them to accept plea bargains. 
Thirteen months into the investigation, 
a primary riot provocateur [Lavelle] 
agreed to talk about Officer 
Vallandingham’s death. He later received 
a sentence of 7 to 25 years after pleading 
guilty to conspiracy to commit murder. 
His testimony led to death sentences for 
riot leaders Carlos Sanders, Jason Robb, 
George Skatzes, and James Were. After 
that, fellow gang members began to seek 
deals of their own. 

In the capital trials of those who had 
served as spokespersons for the rebel- 
ling prisoners, prosecutors conceded that 
they had little or no physical evidence 
connecting any defendant with any death. 
All that they had was snitch testimony 
from other prisoners who had cut deals. 
The result can be illustrated by the case 
of prisoner Earl Elder, killed during the first 
hours of the rebellion. Affidavits of eye 
witnesses name the prisoner who went 
into cell L-6-60 and finished Elder oil. 
That man, who testified against a riot 
spokesperson, is now out of prison. The 
riot spokesperson who (so say the wit- 
nesses) never went into Elder’s cell was 
sentenced to death for Elder’s murder. 

Prosecution tactics deserve a trial in 
themselves. The prisoner quoted earlier 
describes part of the process: 

I and other witnesses were offered 
incentives and special treatment to tes- 
tify. The officers told me I was going 
home. 

On April 28, 1994, 1 was put into 
the Witness Protection Program and 
sent to the Oakwood Correctional In- 
stitution. 

At Oakwood, I and other inmates 
who had provided information to the 
Ohio Highway Patrol and the Dept, of 
Correction against inmates involved in 
the SOCF riot were housed together. 

The inmates there included [names 
seven persons beside himself). 

The Highway Patrol told those of 
us at Oakwood to talk with each other 
to get our stories in synch. . . . 

The Highway Patrol had parties 
with us at Oakwood. They gave us 
chicken, popcorn, cake, movies. 


It was made clear that if we didn’t 
say what they wanted, then we would 
be punished or our safety ignored. 

This particular informant testified 
against a defendant, as desired by the 
State, but also testified on behalf of two 
other defendants. As a result, according 
to this prisoner’s statement: 

“In September 1 998 the Parole Board 
gave me another ten ( 1 0) years. They spe- 
cifically mentioned that I had testified for 
defense cases related to the Lucasville riot.” 

Oakwood — known among 
Lucasville defendants as “the snitch acad- 
emy” — was not the only prosecution 
tactic to induce testimony. A prison psy- 
chologist has stated that one of the 
so-called leaders needed treatment for 
depression but that she was prevented 
from providing it by officers who said that 
“he’s just about ready to tell us things.” 
The same defendant was taken to see 
patrolmen, refused to tell them anything, 
but then was placed in a new cell in a 
different part of the prison. His absence, 
immediately after meeting with the authori- 
ties, created the impression among his 
cellmates that he had “rolled,” and that 
impression, it is thought, was the reason 
that Anthony Lavelle turned State’s evi- 
dence the next month. 

4. T\inneltape61 
The one significant piece of physi- 
cal evidence the prosecution brought 
forward was a tape made by the FBI in 
the tunnels under the occupied cell block. 
The tape, known as Tunnel Tape 6 1 , pur- 
portedly recorded a conversation among 
leaders of the rebellion during the morn- 
ing of Thursday, April 15. 

In that conversation, the prosecution 
told various juries, rebellion leaders de- 
cided to kill a hostage guard. Shortly after 
1 1 a m. that morning the body of prison 
guard Robert Vallandingham was, in fact, 
carried out on tlie yard. The prosecution’s 
theory was that any one who had been at 
the meeting could be convicted of con- 
spiring to murder the guard. 

There are two problems with this 
theory. The first is- that even the 
government’s transcript of Tunnel Tape 
61 does not report a decision to kill a 
guard. There is discussion of killing a 
guard. There is agreement that the au- 
thorities should be asked to restore 
electricity' and water in the occupied cell 
block. Finally, it is said that if the authori- 
ties fail to do so, the prisoners should 
meet again to decide what to do next. 
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Lucasville (continued) 

The second problem is that the Ohio 
Court of Appeals, in Jason Robb’s case, 
has held that the tunnel taping opera- 
tion was illegal. “The trial court clearly 
erred in failing to suppress the tunnel 
tapes according to Ohio’s former wire- 
tap law,” the Court stated. However, the 
Court continued, “given the other evi- 
dence in the case” the error was 
harmless. 

That other evidence was snitch tes- 
timony. Apart from the inherent 
unreliability of all such testimony, snitch 
Lavelle helped to transcribe Tunnel Tape 
61 and snitches Lavelle and Snodgrass 
modified their testimony in light of what 
they believed or were told that the tape 
said. There was no Chinese wall be- 
tween the recollection of the snitches 
and the words purportedly on the tape. 
But for the moment, three men are 
headed toward the electric chair because 
the snitch testimony has been consid- 
ered a reliable and independent source 
of truth. 

5. The Alleged Conspiracy of Mus- 
lims, Aryan Brothers, and Black 
Gangster Disciples 

The most bizarre aspect of the 
Lucasville trials has been the 
prosecution’s effort to play the race 
card. The prosecution scenario goes 
something like this: 

According to the prosecution, the 
Lucasville “riot” was run by three 
“gangs.” The largest, all-Black group, 
was the Muslims. Abdullah Siddique 
Hasan (f.k.a. Carlos Sanders) was por- 
trayed as the imam or leader of this 
group. 

Next in size and influence, accord- 
ing to the prosecution, was the Aryan 
Brotherhood. Jason Robb and George 
Skatzes were presented to the juries as 
leaders of the AB. 

Finally, there was the Black Gang- 
ster Disciples, purportedly headed by 
Anthony Lavelle. 

The prosecution first offered the 
juries evidence of racial exclusivity and/ 
or hatred on the part of all three so- 
called gangs. Then the prosecution 
showed that there had been substan- 
tial inter-racial cooperation during the 
rebellion, evidenced by slogans that 


said “Black and white together,” “con- 
vict race,” and the like. For groups that 
didn’t like each other to work together, 
prosecutors argued, there must have 
been a conspiracy between the leaders 
of the gangs. 

The evidence for the alleged con- 
spiracy was of a hearsay and 
fragmentary character. Supposed 
Aryan Brother bylaws were put in evi- 
dence in the trials of both Robb and 
Skatzes, although the evidence seemed 
to show that the bylaws had been writ- 
ten only after the rebellion, and that 
defendants may not have known of 
them before trial. Even less tangible 
was a supposed agreement between all 
three groups, or at least between the 
Muslims and ABs, that if a person of 
any race was to be killed, the group 
made up of members of that race must 
be consulted and take part. 

The aura of conspiracy engendered 
by the prosecution’s so-called evidence 
about the Lucasville gangs was also 
used to prevent separate trials for sepa- 
rate offenses. One of the Lucasville 
defendants, George Skatzes, was 
charged with murders committed on 
April 11, 15, and 21, and was tried for all 
three deaths in the same proceeding on 
a theory that the killings expressed a 
single, continuous course of conduct. 
The courts’ refusal to sever different 
charges was especially harmful because 
of emotion surrounding the death of 
prison guard Vallandingham. Skatzes 
was charged with aggravated murder of 
Vallandingham and two prisoners. He 
was found guilty of all three murders 
but the jury recommended against the 
death penalty in the Vallandingham 
case. There can be little doubt that the 
defendant’s association with the killing 
of a guard made the jury more ready to 
recommend the death penalty in the 
other two cases. 

6. Conclusion 

As a non-criminal lawyer, I have been 
appalled at the sloppy and prejudicial 
manner in which the Lucasville cases 
were adjudicated. It has often seemed to 
me that a “fender bender” in a civil court 
would be tried more carefully. The 
Lucasville trials have indeed amounted 
to a survival course for snitches. In this 
sense at least, those condemned after the 


rebellion are all political prisoners. They 
deserve new trials. 

[Stoughton and Alice Lvnd are re- 
tired Legal Serx’ices attorneys who live 
near Youngstown, OH. The Lvnds are 
members of the legal team working on 
George Skatzes' petition for post-convic- 
tion review, and regularly visit Lucasville 
defendants, many of whom are now 
housed at the Youngstown super-max. 
Readers who wish to receive the Skatzes/ 
Lucasville 5 Support Bulletin, or other- 
wise participate in the defense of these 
unjustly convicted men, should commu- 
nicate with Stoughton at 1694 Timbers 
Court, Niles, OH, 44446, voice (330) 652- 
9635, fax (330) 652-01 71.] ■ 

Warden’s Smoking Ban 
Violates BOP Rules 

T he court of appeals for the Ninth 
circuit held that a warden’s ban 
on smoking in a prison camp violated 
federal Bureau of Prison (BOP) rules re- 
quiring that warden’s designate outdoor 
smoking areas. 

The warden of the BOP camp in 
Sheridan, Oregon banned smoking in 
the camp even though smoking is al- 
lowed in the neighboring prison.] Four 
prisoners filed suit claiming the ban was 
unconstitutional. The district court dis- 
missed the suit. The court of appeals 
affirmed in part, reversed in part and re- 
manded. 

The court of appeals noted that pris- 
oners have no constitutional right to 
smoke and a ban on smoking furthers 
legitimate governmental interests of pro- 
tecting the health and safety of prisoners 
and staff. 

However, 28 C.F.R. § 551.163(a) re- 
quires that BOP wardens designate 
outdoor smoking areas in all BOP facili- 
ties. The court held that this is a 
mandatory duty. The warden’s creation 
of a smoking ban therefore violated § 
551.163. “Pursuant to 28 C.F.R. § 
55 1 . 163(a), the warden must identify out- 
door smoking areas to accommodate the 
prisoners housed at the prison camp.” 
The brief ruling contains a useful dis- 
cussion on the mandatory language of 
BOP rules. After the ruling was issued 
the BOP amended § 551.163(a). See: 
Webber v. Crabtree, 158 F.3d 460 (9th 
Cir. 1998). ■ 
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Interstate Compact Violations Not Cognizable § 1983 


dismissed the suit and the court of ap- 
peals affirmed. 

Section 1983 can be used to chal- 
lenge the violation of federal statutory 
and constitutional law. The appeals 
court held that the ICC cannot be en- 
forced via § 1983 because it does not 
fall within the compact clause of the con- 
stitution; it has not received 
congressional consent and its subject 
matter is not appropriate for congres- 
sional legislation. The Eighth circuit had 
reached a similar conclusion in Stewart 


v. McManus , 924 F.2d 138 (8th Cir. 199 1). 
The court also held that the ICC does 
not create a due process liberty inter- 
est that can be enforced in federal court. 

“As the compact is not federal law 
and does not create a constitutionally 
protected liberty interest, we hold that 
a violation of the compact cannot be 
the basis for a section 1983 action." The 
court did not say what means, if any, 
were available to challenge ICC viola- 
tions. See: Ghana v. Pierce, 159 F.3d 


1206 (9th Cir. 1998). | 

Weapon Possession in Federal Prison Always 
Considered a “Violent Offense” 


T he court of appeals for the Ninth 
circuit held that violations of the 
Interstate Corrections Compact (ICC) 
cannot be challenged via 42 U.S.C. § 
1983 in federal court. Emory Ghana, a 
New Jersey state prisoner, was trans- 
ferred to the Oregon prison system 
under the ICC. The ICC allows states 
to exchange prisoners among prison 
systems. Typically the prisoners sub- 
ject to ICC transfers are those 
considered "troublemakers” or who re- 
quire long term protective custody. The 
ICC provides that any hearings in the 
receiving state should be conducted in 
accordance with the rules of the send- 
ing state. 

Ghana received several disciplin- 
ary infractions in Oregon, he filed suit 
in federal court under § 1983 claiming 
the hearings were not conducted in ac- 
cordance with New Jersey rules, as 
required by the ICC. The district court 


Inmate Classified 


T ire court of appeals for the Sev- 
enth circuit held that possession 
of any weapons in prison constitute a 
“violent offense” for federal sentencing 
guidelines purposes. Grant Vahovick, a 
federal prisoner, stabbed prisoner Jeremy 
Darin in the head and neck with five 
sharpened pencils bound together with 
tape. Vahovick was indicted on one count 
of possessing a prohibited object in vio- 
lation of 18 U.S.C. § 1791. He was not 
charged with the assault itself. 

Vahovick pleaded guilty to the 
charge and at sentencing the district court 
found the charge to be a “violent of- 
fense” which led to Vahovick being 
characterized as a career criminal under 
the federal sentencing guidelines. The 
district court refused to consider a down- 
ward departure under USSG §5 K2.10 
based on the victim’s conduct. Vahovick 
claimed Darin and his friends had been 
pressuring him to perform oral sex on 
them, which is why he stabbed Darin. 


The court of appeals vacated and re- 
manded the case for resentencing. 

The circuit courts have generally 
ruled that w eapons possession, by itself, 
outside of prison, is not a “crime of vio- 
lence.” In this case, the appeals court 
agreed with U.S. v. Young, 990 F. 2d 469 
(9th Cir. 1993) and U.S. v. Romero, 122 
F.3d 1334 (10th Cir. 1997), and held that 
possession of a weapon in prison will al- 
ways be a "violent crime” for sentencing 
guidelines purposes. It is immaterial if the 
weapon in question is handcrafted or not. 

The case was remanded for resen- 
tencing because the lower court had not 
stated it had considered Vabovick’s ar- 
gument for a lower sentence. Instead, the 
district court told Vahovick at his sen- 
tencing that it always refused to give 
prisoners downward departures based on 
the victim’s conduct because the defen- 
dant had not first sought protection from 
prison officials. See: U.S. v. Vahovick, 160 
F.3d 395 (7th Cir. 1998). ■ 


PLN On the Air 


E very week PLN editor 
Paul Wright delivers 
prison news and commentary on ra- 
dio station KPFA, 94. 1 FM in San 
Francisco, CA. Titled This Week 
Behind Bars the show airs every 
Thursday or Friday between 5 and 
6 PM as part of the Flashpoints 
program. 


Ifyour local radio stations aren'1 
earning any prison news or commen- 
tary ask them to carry Flashpoints. 
The show is available nation wide 
over a satellite feed. Straight out of 
the gulag. Radio stations interested 
in earning the show should contact 
Flashpoints producer and host Den- 
nis Bernstein at: (510)848-6767. 
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Antigua: A fire started by prisoners 
at the centuries-old Her Majesty’s Prison 
in St. John, capital of the former British 
colony, sent 17 people to a hospital with 
minor injuries on Jan. 28, 1999. 

AZ: On Feb. 18, 1999 charges against 
three former prisoners accused of plot- 
ting to kill Arizona prison director Terry 
Stewart were dismissed after the state’s 
main witness, Carlos Velez, refused to 
cooperate. Velez had previously claimed 
that John Alday, Michael Garcia and 
Raymond Llamas planned to murder 
Stewart in retaliation for a crackdown on 
prison gangs. The story made national 
headlines in Dec. 1998. 

Brazil: More than 100 prisoners es- 
caped in two jailbreaks during New Year’s 
Eve celebrations. Sixty-three prisoners 
broke out of a Sao Paulo prison after 
armed men surprised police guarding the 
facility, and 43 escaped from a prison in 
Rio de Janeiro amid the neighborhood’s 
New Year’s party. 

Brazil: Six prisoners at a 
maximum-security facility in southern Bra- 
zil were killed in a shootout during a riot 
and failed escape attempt in Feb. 1999. 
The early-morning revolt began when 
armed prisoners took control of exits at 
the prison. 

CA: Ironwood State Prison guard 
Richard Melendez, 28, was arrested in 
December 1998 for smuggling drugs into 
the facility. His arrest follows those of New 
Folsom guard Michael Laurin for buying 
a pound of marijuana from prisoners’ rela- 
tives, and San Quentin guard April 
Reynolds, who was caught bringing 
heroim into the prison with intent to sell. 
Two cooks at San Quentin, Sherwood 
Coleman and Daniel O’ Callaghan, also 
face drug-related charges. 

CA: Suspended Ventura Co. Supe- 
rior Court Judge Robert Bradley was 
released from the county jail on Dec. 2, 
1998 after serving four months of a 
six-month sentence for repeated proba- 
tion violations following two DUI 
convictions. 

CA: Two guards at the High Desert 
State Prison were arraigned Jan. 1 1 , 1 999 
on felony charges. Lariy J. Cole, 44, a cap- 
tain, and David Davey, 34, a sergeant, are 
accused of filing false reports in connec- 
tion with the commission or investigation 
of a crime committed at the facility. The 


News In Brief 

district attorney’s office and prison offi- 
cials declined to elaborate. 

CT: On March 18, 1999 Gamer Cor- 
rectional Institution prisoner John 
Barletta, 28, told police he killed his 
cellmate of less than one day because the 
man sat on and used the toilet in their 
tiny two-man cell while Barletta was eat- 
ing a soup and crackers. State Police say 
the enraged Barletta strangled Kenneth 
Briggaman and then yelled at guards to 
“get this dead tn***f*** out of my cell!” 

FL: A Seminole Countyjail detainee 
who was taken to a hospital to give birth 
on Jan. 28, 1999 disconnected three IVs 
and escaped when the deputy guarding 
her left to go to the bathroom. Angela 
Kay Patton, 26, was captured a short time 
later about three blocks away; she was 
still wearing a hospital gown and a 
baby-monitoring device. 

FL: An assistant state prosecutor 
accused of spitting on and assaulting a 
motorist during a road rage incident re- 
signed from office on Jan. 22, 1999. 
Michael John Walker, 32, denied the alle- 
gations but said he wanted to spare the 
State Attorney’s Office embarrassment. 

FL: In Jan. 1999 Avon Park Corr. In- 
stitution guard Patricia A. Sanders, 23, 
was sentenced to six months in jail and 
three years probation; she had been ar- 
rested after buying marijuana from an 
undercover officer at a mail parking lot. 
Former Hardee Co. Corr. Institution guard 
Charles H. McQuien. 25, was sentenced 
to five years followed by ten years pro- 
bation after pleading no contest to a 
reduced charge of trafficking in 200 to 400 
grams of cocaine. 

FL: On Dec. 21, 1998 former Osceola 
Co. jail guard Greg Wilson was convicted 
of manslaughter in the March 1997 beat- 
ing death of prisoner Daniel Sagers. 
Wilson, one of several guards who had 
restrained Sagers, was the only one to go 
to trial; two other guards plead guilty to 
lesser offences. Sagers’ family received a 
$2.2 million settlement from the county. 

IN: Former South Bend sheriff’s 
deputies Michael Sawdon and Erich Di- 
eter were indicted Feb. 12, 1999 on civil 
rights violations stemming from the 1997 
death of prisoner Christopher Moreland 
at the St. Joseph County jail. Sawdon and 
Dieter were charged after Moreland died 
of a blow to the head after being 


pepper-sprayed and placed in a restraint 
chair. 

KS: Shelly D. Finch, a former guard 
at the U.S. Disciplinary Barracks in 
Leavenworth, was court-martialed in Feb. 
1999 and sentenced to 54 months for hav- 
ing repeated sexual encounters with 
prisoner Joey Villareal, using LSD while 
on duty, and accepting bribes to smuggle 
in contraband. Two other guards at the 
Disciplinary Barracks, Jennifer A. Herring 
and Jeremy K. Hackenbush, were 
court-martialed on adultery charges for 
having sex in a guard tower. 

LA: On Jan. 7, 1999 former Angola 
prison warden C. Murray Henderson, 78, 
was sentenced to 50 years without parole 
for shooting his wife five times in August 
1997. Henderson, who served as warden 
at the Louisiana State Penitentiary from 
1968 through 1975 and later headed the 
Tenn. Dept, of Correction, was convicted 
of attempted second-degree murder after 
a jury rejected his insanity defense. 

MD: Four prison guards were fired 
from the Maryland House of Correction 
in Jessup on Feb. 21, 1999 after failing 
drug tests. Another guard resigned after 
refusing to be tested. 

Mexico: A dozen guards are being 
questioned by government authorities 
investigating three separate prison es- 
capes on Dec. 30, 1998. State attorney 
general Eduardo Montoya blamed negli- 
gence or possible complicity by the 
guards. Two prisoners broke out of a jail 
in Simojovel, 9 escaped during a prison 
riot in Playas de Catazaja, and 5 walked 
out of a prison in Ocosingo. 

NH: Henri Tallard unsuccessfully 
argued that his 10- to 30-year sentence 
for attacking a countyjail guard was too 
harsh. The state supreme court ruled in 
Dec. 1998 that people who assault jail 
guards deserve the same sentences they 
would receive had they assaulted police 
officers. 

NJ: A former Deputy Attorney Gen- 
eral who won a sexual harassment suit 
against the state has tried to kill herself a 
second time. Former prosecutor Barbara 
A. Davis, 44, overdosed on Dilantin on 
Jan. 27, 1999; she previously had slashed 
her wrists. A jury awarded Davis $70,000 
in August 1998 after finding a colleague 
had sexually harassed her for four years 
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and superiors had ignored her com- 
plaints. The state has appealed the 
verdict. 

NY: Lance Gaston, 17, was found 
dead in a protective custody cell at 
Rikers Island on Jan. 3, 1999. Investi- 
gators say Gaston may have been the 
victim of asphyxiation or strangulation, 
which would make his death the first 
homicide at Rikers Island since 1993. 

NY: On Jan. 21, 1999 a former guard 
at the federal Metropolitan Correctional 
Center in Manhattan was convicted of 
narcotics trafficking and taking bribes. 
Roy Thomas, 36, offered to collect 
debts for a convicted drug dealer in- 
carcerated at the facility in exchange 
for $2,000 in cash and a Honda Accord. 

OH: On March 12, 1999, former 
Southern Ohio Correctional Facility 
guards Richard Forrest, 48, and Dana 
Rolf, 31, were convicted of misde- 
meanor charges for beating SOCF 


California Prison 
Focus 

Prison Focus is the quar- 
terly publication of California 
Prison Focus, a nonprofit or- 
ganization that works with and 
on behalf of prisoners in 
California’s control units. 
Each issue contains reports on 
Pelican Bay State Prison, 
Corcoran State Prison, Valley 
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include Current News. Legal 
Desk, Resources and Book 
Reviews. 

Subscription member- 
ships are $20/year, general; 
$5/year for prisoners; free 
for California SHU prisoners. 
Send $1 or equivalent in 
stamps for sample copy: 
Prison Focus, 2489 Mission 
#28, San Francisco, CA 
94110; (415)452-3359. 


prisoner Allen Jefferson in October, 
1998. Forrest, who was fired from his 
prison job, was fined $200 plus court 
costs, ordered to complete an 
anger-management course, and per- 
form 50 hours of community service. 
Rolfe, who resigned from his prison job, 
was fined $50 plus court costs, given a 
90-day suspended jail sentence and 
placed on probation for two years. 

OH: On March 12, 1999, Ohio state 
prison guard Mallory D. Peterson, 33, 
was arrested and charged with two 
felony counts of sexual battery against 
female prisoners at the Franklin 
Pre-Release Center in Columbus. 
Peterson had worked for the Ohio De- 
partment of Rehabilitation and 
Correction for five years. 

OH: Orient Corr. Institution guard 
Michelle L. Richardson, 28, was arrested 
Feb. 1, 1999 on forgery charges for ob- 
taining a fake state identification card. 
Richardson used the card to visit James 
DeJarnette, a prisoner incarcerated at 
the Ohio State Penitentiary in Young- 
stown; DeJarnette had previously spent 
three years at the Orient facility. 

OH: Ranson Staley, a 

minimum-security prisoner at the Madi- 
son Corr. Institution, walked away from 
a prison work crew on Jan. 7, 1999 to 
elope with childhood friend Becky S. 
Wolfe. Staley was serving a 7-15 year 
sentence for shooting his wife in the 
head four times after a divorce hearing; 
she survived and they are still married. 
Wolfe is married to a guard at another 
prison. 

OH: Lebanon Corr. Institution 
guard James Earl Smith was arrested 
Jan. 22, 1999 after police said he ac- 
cepted $250 to deliver a package of 
marijuana intended for a prisoner. The 
Lebanon facility had the state’s worst 
institutional drug abuse record in 1998, 
with 5.8% of all urine samples testing 
positive for illegal drugs. 

PA: On Dec. 23, 1998 CommonPleas 
Judge Rayford A. Means sentenced 
convicted car thief John Trinchillo to 
4-8 years in prison and ordered him to 
spend 500 hours helping the police and 
insurance companies find new ways to 
catch other car thieves. The judge also 
imposed 49 years probation to “keep a 
sword” over Trinchillo’s head. 

PA: On January' 28, 1999 a former 
SCI Greene prison guard pleaded no 


contest to three counts of sexually as- 
saulting teen-age boys. State police 
said John Williams Roberts, 47, lured 
the boys to his home with offers to 
teach them karate. He was sentenced 
to concurrent terms of 1 1 to 23 months. 

South Africa: On April 1, 1999, 
South Africa’s highest court ruled that 
prisoners should be allowed to vote in 
national elections. The Constitutional 
Court’s decision meant that officials had 
to design and implement provisions for 
the country’s 146,000 prisoners to reg- 
ister and vote in the June 2 elections. 

TX: In Jan. 1999, Fort Worth mur- 
der defendant Robert William Greer, Jr. 
agreed to plead guilty provided the 
judge would keep him in the local jail 
for two weeks before transferring him 
to the state prison system so he would 
be assured of watching the Super Bowl. 
Greer looked forward to seeing his fa- 
vorite team, the Minnesota Vikings, go 
all the way. 

WA: On March 11, 1999, Clark 
County Superior Court Judge James 
Ladley ruled that there was not enough 
evidence that sex offender Manuel 
Escobedo, 39, would commit future sex 
crimes, and dismissed the state’s peti- 
tion to civilly commit Escobedo. After 
3 1/2 days of evidence in a nonjury trial, 
Ladley said he “didn’t know” if 
Escobedo would commit further 
crimes. It was the first time since Wash- 
ington State’s sexually violent 
predator law was implemented in 1990 
that a trial resulted in dismissal of the 
state’s petition. B 


In Fact 

nPhe New Orleans juvenile 
A court boasts an 80 per- 
cent conviction rate, more than 
double the national average of 33 
percent. According to James Bell, 
a lawyer with the Youth Law Cen- 
ter in San Francisco, more than 99 
percent of the detainees in a New 
Orleans juvenile detention center 
are black. Hispanic, or Asian State- 
wide. in four juv enile “training 
institutes” (i.e. prisons), 83 percent 
of the prisoners are black. 
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Felon Possession of Firearm Nonviolent Offense 


T he court of appeals for the Sixth 
Circuit held that possesion of a 
firearm by a previously conv icted felon is a 
"nonviolent offense,” and federal prisoners 
who are otherwise eligible for one-year sen- 
tence reductions under the "Comprehensive 
Dmg Abuse Treatment Program” (Program) 
are entitled to the program’s benefits. 

This issue has been resolved in several 
other circuits, and extensively reported in 
previous issues of PLN. Essentially, the Fed- 
eral Bureau ofPrisons (BOP) offers a one-year 
sentence reduction to federal prisoners who 
successfully complete the Program. How- 
ever, pursuant to 18 U.S.C. § 3621(e)(2)(B), 
the sentence reduction provision is limited 

Prisoner May Not 

T he Fifth Circuit court of appeals 
has held that the a pro se 
prisoner’s civil rights complaint was time 
barred even though a prisoner assisting the 
pro se prisoner filed a timely unsigned com- 
plaint. 

Raul Gonzales, a Texas state pris- 
oner, wanted to file a federal civil rights 
suit under 42 U.S.C. § 1983 alleging a 
guard used excessive force against him. 
Before Gonzales was transferred to an- 
other prison, he asked Willie Milton, 


to prisoners who have been convicted of a 
“nonviolent offense.” 

The problem arises because the BOP, 
in Program Statement No. 5 1 62.02, defines 
crimes of violence to include 18 U.S.C. § 
922(g), the -federal felon-in-possession stat- 
ute. As a result, die prisoner in this case was 
denied a sentence reduction after success- 
fully completing the Program, solely because 
of his conviction under § 922(g). 

When the prisoner petitioned for a writ 
ofhabeas corpus under 28 U.S.C. § 2241, the 
district court dismissed the petition on the 
theory that: (1) the prisoner had no liberty 
interest in the reduction; (2) the BOP’s deci- 
sion was not subject to judicial review; (3) 

File Unsigned Complaint fo 


the prisoner was not denied equal protec- 
tion; and (4) the BOP could lawfully deny 
“early release for any or no reason” whatso- 
ever. 

The appeals court methodically parsed 
the district court’s reasoning before deter- 
mining that the BOP lacked the statutory 
authority to define § 922(g) violations as vio- 
lent crimes. Insofar as this definition was 
arbitrary and irrational, the court concluded 
that the BOP cannot deny eligibility for con- 
sideration of early release to prisoners who 
have not committed a violent offense. The 
district court’s dismissal was reversed and 
remanded. See: Orrv. Hawk 156F.3d651 
(6th Cir. 1998) ■ 

Another Prisoner 


another prisoner, to help. Milton sent 
the court a typed, unsigned copy of 
the complaint, with no filing fee or 
motion to proceed in forma pauperis 
(IFP), five days before the statute of 
limitations ran out. The court ordered 
Gonzales to file a signed complaint and 
IFP motion and Gonzales did. Defen- 
dants moved for summary judgment 
based on limitations. The district court 
dismissed the complaint as 
time-barred. 


The Fifth Circuit held that one prisoner 
cannot file an unsigned complaint for an- 
other prisoner. The situation would have 
been different had Gonzales filed his own 
complaint and just forgotten to sign it. How- 
ever, Gonzales had not even seen the 
complaint prior to filing. Thus, a later-filed, 
signed complaint did not relate back to the 
unsigned complaint and could not use its 
filing date for limitations purposes. Thus, the 
complaint was time-barred. See: Gonzales v. 
Wyatt, 157F.3d 1016 (5th Cir. 1998). ■ 


Error to Dismiss Rule 41(c) Motion Without Allowing Conversion to Bivens Action 


T he Fifth Circuit court of appeals 
has held that a district court erred 
when it dismissed a prisoner’s motion un- 
der Rule 41(c), Federal Rules of Criminal 
Procedure, without first giving him an op- 
portunity to amend the motion and convert 
it into a Bivens action. 

Samuel Pena, a federal prisoner incar- 
cerated in Texas, filed a pro se motion under 
Rule 4 1 (e) for return of property unlawfully 
seized during a search of his home. The 
government replied that the property had 
been destroyed. The district court dis- 
missed the motion as moot without giving 
Pena an opportunity to amend the motion. 
Pena appealed. 

The Fifth Circuit held that by destroy- 
ing the property the government did not 
extinguish its liability under Rule 41(e). 
However, despite opposite holdings in the 
Second, Fourth, Seventh, and Ninth Cir- 
cuits, a Rule 4 1(e) motion is not the proper 
pleading for recovery' of damages. The 
proper pleading is an action pursuant to 
Bivens v. Six Unknown Named Agents, 403 
U.S. 388 (1971). Pena should have been af- 
forded an opportunity to amend his motion 


to convert it into a Bivens action. Further- 
more, the filing date of the Bivens action 
should be the same as that of the original 
motion. Otherwise, tire two-year Texas per- 
sonal injury statute of limitations (which is 
borrow ed from the state for Bivens actions) 
w ould bar the claim and the government 


seizure of property. The case was reversed 
to allow Pena to convert the motion into a 
Bi vens action. See: Penav. U.S., 157 F. 3d 
984 (5th Cir. 1998). Note, PLN previously 
reported the 5th Circuit’s holding that the 
PLRA applies to Rule 4 1 (e) motions on prior 
appeal in this case. S eePenav. U.S., 122 


would still escape liability for its unlawful p.3d 3 (5th Cir. 1997) [PLN Jan. 1998). | 

Can You Help PLN Develop a Website? 

T^or the past 18 months PLN has sought to develop a full blow n prison 

A litigation research site on the internet. The site would include all back 
issues of PLN on line, a brief bank of pleadings and motions related to prison and 
jail litigation; hypertext links to the published and unpublished cases, settle- 
ments, reports, etc., mentioned in PLN ns well as all winning and still relevant 
prison and jail court rulings published before 1990. 

We have not been able to develop the website due to a lack of funding. No 
one we have requested development grants for tliis project is willing to fund it. 
At this point we have no other options unless any of our readers are w illing to 
fund the site’s dev elopments or know a company that can do it for PLN at no 
charge. PLN needs between $30,000 to $50,000 for this project. We believe it of 
crucial importance to advance the cause of prisoner rights on the Internet and 
provide a research tool for those studying criminal justice issues as well as 
litigating them 

If you can help PLN w ith this project please contact PLN ' s law editor: Paul 
Wright #930783, PO. Box 777, Monroe. WA 98272. Serious inquiries only please. 
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Strip Mining Human Rights in Virginia’s Supermax Dungeons 


R ed Onion State Prison stands 
out like a hideous scar among 
southwest Virginia’s otherwise beauti- 
ful. rolling and wooded hills. Viewed from 
the air it looks like a mountain whose 
crown was hacked off and leveled flat. I 
remember looking at an aerial photo that 
appeared in the New York Times and 
thinking: “That looks like a strip mine, a 
strip mine with fences around it and a 
building in the middle.” 

Red Onion is the first of two 
1,200-bed “Supermax” high-tech dun- 
geons opened by the Virginia DOC since 
August 1998. Both are located in Wise 
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by Dan Pens 

County, near the Kentucky border, in the 
extreme southwest corner of the state. 
Coal-mining country. 

It’s a familiar story: as the coal mining 
jobs dry up (in other states it’s steel or lum- 
ber mills closing, a declining fishing industry, 
or lost manufacturing jobs) in the rural, 
mostly white, backwaters of the state, law- 
makers in the capital start smelling 
opportunity. The formula is simple: ramp-up 
the “War on Drugs” (waged mainly against 
urban non-white poor), then build 
pork-barrel prisons in the job-starved (mostly 
white) rural communities. Presto! You’ve 
gotten tough on crime, cracked down on 
drugs, and created jobs. It’s a formula that 
lawmakers in other states have followed, but 
few in as big a way as Virginia. 

Red Onion's identical 1,200-bed twin. 
Wallens Ridge State Prison, opened in 
April 1999. Together the two Level VI pris- 
ons pumped close to $150 million in 
construction into the local economy. Each 
prison brings 400 jobs to Wise County in 
what Governor Jim Gilmore proudly pro- 
claims as “an economic boon to this 
community.” 

Gilmore asked the legislature to give 
the state’s 7,600 prison guards a hefty raise 
this year. As reported in the Times-Dispatch, 
Gilmore s proposal would raise “top pay 
for veteran correction officers to $42,47 1 
from $35,539.” At those wages, the two 
supennax prisons pump a monthly payroll 
of $2-3 million into Wise County. 

Trigger-Happy Guards 

In April 1999. barely nine months af- 
ter opening, Red Onion was the subject of 


a scathing 24-page Human Rights Watch 
report researched and written by Jamie 
Fellner, who called the prison “a discredit 
to the state.” 

According to press accounts. Red 
Onion guards fired their weapons 63 
times, injuring 10 prisoners, in the first 
nine months the prison was opened. But 
some prisoners have written to PLN about 
other shooting incidents that went unre- 
ported in the media. 

“We finally got some press on Red 
Onion,” one prisoner wrote to PLN about 
articles by Frank Green appearing in the 
Richmond Times-Dispatch. “[The news- 
paper articles] didn’t tell the complete 
story but it’s a start. Frank Green did what 
he could do. He can only go by what Ron 
Angelone [Virginia’s DOC Director] tells 
him. Nothing was said [in the newspa- 
per] about the chow hall shooting or the 
shooting in the pod next to this one.” Vir- 
ginia prohibits journalists from entering 
its prisons and interviewing prisoners. 

Human Rights Watch was also un- 
able to independently verify the number 
of shootings. “The DOC lias not released 
the number and kinds of use of force inci- 
dents that have occurred at Red Onion 
since it opened,” writes Fellner in her 
24-page report. “It also refused to pro- 
vide Human Rights Watch with a copy of 
its use of force policies.” 

One prisoner, writing to HRW. said: 
“I have witnessed them shooting guns 
for no reason other than someone did not 
respond to an order quickly enough to 
suit them. In two months, in my pod alone 
. . . they have fired the gun three times — 
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Supermax (continued) 

not one of those instances being to pre- 
vent or stop an assault.” 

The Human Rights Watch report 
concludes: “The use of force policy ap- 
pears to be: if an inmate disobeys an 
order, a warning shot is fired. If the in- 
mate continues to disobey, the inmate 
is fired at.” 

In one Times-Dispatch article Ron 
Angelone says that most of the shoot- 
ing incidents are guards firing warning 
shots. 

“That’s just to pop off a round, and 
that’s telling the inmate you’ve been 
given a direct order,” said Angelone. 
When a warning shot is fired, it “means 
to every inmate, drop to the ground.” 

“This sounds unbelievable,” HRW 
associate counsel Jamie Fellner told the 
Times-Dispatch. “This describes the 
sort of trigger-happiness that is just not 
acceptable as good corrections practice. 
Good corrections practice is to use the 
least amount of force possible.” 

The Worst of the Worst? 

Some of the harshest criticism lev- 
eled at Red Onion and Wallens Ridge 
surrounds the selection criteria by 
which prisoners are sent there. Virginia 
has about 28,000 prisoners, consider- 
ably fewer than was projected when 
Angelone and state lawmakers peddled 
the supermax goods in 1994-95 with 
predictions of explosive prison popu- 
lation growth; at one point projecting 
40,000 by the year 2000. 

With the addition of the two $75 
million supermax pork projects in coal 
country, Virginia’s prison system oper- 
ates at 92% of capacity. According to 
the most recent BJS statistics available, 
the state’s prison population experi- 
enced zero growth from 1997-98. 

Much of the unused capacity is be- 
ing leased to other jurisdictions. The 
District of Columbia has a contract to 
house more than 1,200 of its prisoners 
in Virginia. Another 1,750 out-of-state 
prisoners have been pulled in from 
Michigan, Delaware and Vermont. 
Many of those are housed in the state’s 
two Level V “maximum security” pris- 
ons, Sussex I and Sussex II (another 


newly-constructed $68 million mon- 
strosity). 

Many critics charge that the state is 
filling up Red Onion with prisoners who 
fall far short of the “worst of the worst” 
profile that Angelone is fond of peddling 
to the public. And the DOC refuses to 
publicly release information on the statis- 
tical profile of prisoners classified Level 
VI and shipped to Red Onion and Wallens 
Ridge. 

Steve Martin, a corrections consult- 
ant from Austin, Texas, told the 
Times-Dispatch that generally about 10 
percent of a prisoner population is what 
would be called “maximum-security”, and 
he cautions that only about 1-2 percent 
are difficult enough to require “supermax” 
incarceration. 

With roughly 2,500 supermax beds 
between them. Red Onion and Wallens 
Ridge can entomb a whopping 9 percent 
of Virginia’s prisoners. 

“That sounds like a very large num- 
ber of beds for what I know to be, quote, 
‘supermax’, inmates,” Martin told the 
Times-Dispatch. “If they indeed all qualify 
as supermax inmates, Virginia has a 
tougher than typical prison population.” 

Ten percent?” countered Fellner, 
“What it says is either the correctional 
system is out of control, or they’re 
misusing it and they’re riding a politi- 
cal thing of getting tough on crime. 
Supermaxes should be absolutely the 
last resort. It’s just not consistent with 
respect for human rights to put if some- 
one in that kind of environment 
without very good cause.” 

Perhaps in response to criticism 
about $75 million half-empty 
supermaxes, Virginia lawmakers this 
year passed “Virginia Exile” legislation. 
(A hundred years ago similar laws de- 
signed to fill prisons with ex-slaves 
were known as the “Black Codes”) Un- 
der the Virginia Exile law, persons 
convicted of possession of a gun and 
cocaine, or any felon in possession of 
a gun, are eligible for a mandatory 
5 -year “supermax” sentence. 

Stan Young, warden of the new 
Wallens Ridge prison, said he’s confi- 
dent there are enough “worst of the 
worst” to fill his cells: “There must be. 
or we wouldn’t be here.” 
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Human Rights vs. ‘Sound 
Correctional Practices’ 

For a more complete account of this 
story, readers can obtain a copy of the 
Human Rights Watch report: Red On- 
ion State Prison: Super-Maximum 
Security Confinement in Virginia, 
available on HRW’s web site: 
www.hrw.org, or by writing to: Human 
Rights Watch; 350 Fifth Avenue, 34th 
Floor; New York. NY 10118-3299. The 


report contains dozens of chilling ac- 
counts of not only shootings but 
beatings, use of stun guns and stun 
belts, verbal abuse, intimidation, and 
racist brutality. 

Angelone, who refused to cooper- 
ate with many of HRW’s requests for 
documents and refused to allow HRW 
to tour Red Onion, said the report con- 
tains “misrepresentations and 
allegations that are not supported by 
the facts.” 


Angelone’s spokesman, Larry 
Traylor, issued a written statement when 
declining the Human Rights Watch re- 
quest to tour Red Onion: “Ms. Fellner’s 
agenda and views are diametrically op- 
posed to sound correctional practices 
... in use by the Department of Correc- 
tions.” 

Sources: Human Rights Watch, Rich- 
mond Times-Dispatch, RoanokeTimes, 
Reader Mail ■ 


Florida Guards Acquitted in Brutality Case 

by Alex Friedmann 


F lorida prisoner John Edwards, 28, 
an HIV+ double-murderer serv- 
ing a life sentence, was transferred to the 
Charlotte Corr. Institution (CCI) on Aug. 
18, 1997 after biting a Zephyrhills prison 
guard on the cheek. According to federal 
prosecutors, once Edwards arrived at CCI 
he was subjected to beatings and sadis- 
tic abuse so severe that he tried to kill 
himself; he bled to death while strapped 
naked to a metal bunk. 

Following an investigation by the 
U.S. Attorney’s office, ten prison employ- 
ees — eight at CCI and two from the 
Zephyrhills prison — were indicted in July 
1998 on civil fights and conspiracy 
charges in connection with Edwards’ 
death. All were removed from their jobs. 
[See: PLN, Oct 98], 

Three of the CCI guards. Robert M. 
Shepard. Thomas J. McErlane and John 
D. Robbins, pleaded guilty and agreed to 
testify against their former co-workers in 
exchange for potentially lighter sentences. 
The remaining defendants, Capt. Donald 
Abraham, Capt. Kevin Browning, Sgt. 
Michael Carter, Sgt. Gary Owen, and 
guards Richard Wilks, Paul Peck and Jo- 
seph Delvecchio, went to trial in Fort 
Myers on Jan. 6, 1999. 

Former CCI guard Shawn Grueber 
testified that Capt. Abraham had been 
informed of the biting incident at 
Zephyrhills and had targeted Edwards for 
retaliation. When Edwards stepped off the 
transport bus at CCI he was met by a 
“welcoming committee” of eight guards, 
including two Zephyrhills transport of- 
ficers, and herded into a cell. 

There, according to testimony by 
former CCI guard Robert Shepard, 
Edwards was slammed into walls and 
punched and kicked while in restraints. 


Shepard said Capt. Abraham was present 
during the beating and later told the 
guards to file false reports stating that 
Edwards had been “combative” and 
needed to be “restrained.” 

Former CCI guard John Robbins de- 
scribed a campaign of brutality that he and 
other guards inflicted on Edwards over the 
next several days. One guard “airmailed” 
Edwards’ meals by slinging the food tray 
into his cell and making him lap it up off 
the floor, Robbins said. After continuous 
beatings, abuse and intimidation, Edwards 
was so cowed that he would kneel down 
and place his head on the ground when 
guards approached his cell. 

On Aug. 21, 1997, three days after 
arriving at CCI Edwards slashed the in- 
sides of his forearms in a suicide attempt. 
Nurses bandaged the cuts while his hands 
were cuffed behind his back, but didn’t 
stitch them; he was stripped naked and 
strapped to a metal bunk. 

Robbins testified that Capt. Brown- 
ing kicked, punched and slapped 
Edwards while he was semi-conscious, 
and invited a prisoner orderly to “get 
some licks in.” Then, said Robbins. 
Browning “began pulling hairs from 
[Edwards’] eyebrows, from his chest and 
from his thighs. Every time he pulled one 
he’d say, ’Boy, that's got to hurt.’” 

Edwards lay strapped to the metal 
bunk for 12 hours, occasionally calling 
for water. The next morning he was dead. 
According to the coroner’s report his 
death was caused by massive blood loss 
and gross medical negligence. 

At trial, the defendants denied par- 
ticipating in any abuse. Capt. Abraham 
said he did nothing to harm Edwards or 
to cover up misconduct by other guards; 
he acknowledged that force was used but 


denied witnessing any beatings. The 
Zephyrhills transport officers said they 
weren’t present when the alleged brutal- 
ity took place. 

Defense attorneys argued that the 
three CCI guards who pleaded guilty were 
the ones who beat and tormented Edwards, 
and were trying to shift the blame to other 
staff members. The defense also attacked 
the credibility of the witnesses, who ad- 
mitted they had initially lied to state 
officials investigating Edwards’ death. 
Prosecutors accused the defendants of 
portraying Edwards as a vicious criminal 
who “got what he deserved.” 

After deliberating nine hours the jury 
reached a verdict on Jan. 15.1 999. find- 
ing the defendants not guilty on all 
counts. “We felt something happened, 
but these guys didn’t do it,” said juror 
Sam Kirkland. Other jurors cited contra- 
dictory testimony as to which guards 
were present during the beatings, and said 
they didn’t feel the prosecution had pre- 
sented enough evidence to convict. 

The defendants, their families and 
their attorneys were jubilant when the 
acquittals were announced. Less elated 
was Norma Edwards, John Edwards’ 
mother. “1 think what my son must have 
went through,” she said. “I feel like his 
death was in vain if they’re not going to 
improve the prison situation.” 

CCI officials increased security at the 
facility following the verdict in case there 
was unrest among the prison population. 
No disturbances were reported. 

The three former CCI guards who 
pleaded guilty will be sentenced later this 
year. 

Sources: St. Petersburg Times, Charlotte 
Herald Tribun^Ft. Myers News-Press, 
Charlotte Sun 
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From the Editor 

by Dan Pens 


G reetings and welcome to an 
other issue of PLN. I’d like to 
bring to your attention a slight change in 
PLN’s mailing address. The U.S. Postal 
Services decided that mail addressed to 
“private mail boxes” (those handy mail 
centers that offer friendlier and cheaper 
p.o. box service) needs to be addressed 
with a "PMB” number (for “Private Mail 
Box”). This means that when you write to 
PLN. you MUST addressed the letter like 
this: 

Prison Legal News 
PMB 148 
2400 NW 80th St. 

Seattle. WA 98117 

Effective November 1, 1999, the U.S. 
Postal Service will refuse to deliver mail 
to private mailing centers (their competi- 
tors in the p.o. box market) if the letters 
are not “properly” addressed with the 
PMB number. Please adjust your records. 

Speaking of small-minded bureau- 
crats who refuse to deliver mail, the 
Washington DOC refused to deliver the 
May ’99 issue to our (more than 100) WA 
prisoner subscribers. Various reasons 


were given for this blanket censorship. 
But the main reason is that WA DOC au- 
thorities don’t want WA prisoners to 
read the pg 12-16 article, “White Guard, 
Black Guard” about allegations of racist 
guards in the WA DOC. 

Those of you who read that article 
know that these were not scurrilous or 
unsubstantial allegations. The article was 
based on verified information from a re- 
port issued by the state police (who were 
called in by the DOC to investigate rac- 
ism within its ranks), as well as court 
records stemming from several ongoing 
lawsuits brought by DOC employees 
against the state of Washington. The ar- 
ticle was ably and professionally written 
by Jennifer Vogel (at the time a freelance 
journalist, now the editor of The Stranger, 
a Seattle weekly newspaper). Jennifer’s 
article was first published in another Se- 
attle newspaper, the Seattle Weekly , 
before reprinting in the May ’99 PLN. 

Needless to say, PLN stands by the 
story. We have obtained counsel and are 
challenging this censorship. Of course, 
we will keep you posted. 

Lastly, I again apologize to those of 
you whose letters have gone unan- 


swered. Paul and I have been unable to 
engage in “Inmate-to-Inmate” correspon- 
dence since the WA DOC instituted a new 
mail policy in January. This makes it diffi- 
cult or impossible for Paul and I to 
respond to a large percentage of PLN' s 
reader mail. Our free-world staff, Fred, 
simply does not have the time to answer 
all of the mail. We work him like a mule, 24 
x 7, and he can only accomplish so much. 
(Occasionally he sneaks away from his 
desk to indulge in frivolous activities like 
eating and sleeping). 

So. until PLN can afford to hire and 
train another full-time staff (we’re work- 
ing on it), many of your letters will have 
to go unanswered. We’re doing the best 
we can. And we hope to have the second 
staff position funded and filled by year’s 
end. 

As always, enjoy this issue, let your 
friends, family and colleagues know 
about PLN and encourage them to sub- 
scribe. PLN does not have an 
advertising budget. You, our readers, are 
our chief means of spreading the word 
and bringing in new subscribers. Can 
you find “just one more” subscriber for 
us this month? Thanks. ■ 


The Mentally Disordered 
Inmate and the Law. 

By Fred Cohen 

Civic Research Institute, 578 pp. 
reviewed by Paul Wright 

W ith the steady criminalization 
of mental illness over the past 
thirty years, prisons and jails now hold hun- 
dreds of thousands of mentally ill prisoners. 
Conservative estimates place the number 
of mentally ill prisoners at 8 to 10% of the 
nation’s prison and jail population. Men- 
tally ill prisoners impose a different set of 
obligations on detention facility officials, 
and liability if those needs are not met. The 
Mentally Disordered Inmate and the Law 
(TMDIL) offers a concise, detailed overview 
of the mentally ill prisoner and detainee and 
the legal requirements on officials who in- 
carcerate the mentally ill. 
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The book’s author, Fred Cohen, is one 
of the leading experts on mental health care 
law in prisons. He has served as a court 
monitor and expert witness in mental health 
care lawsuits as well as publishing, lectur- 
ing and consulting on the topic. He Is also 
co-editor of The Correctional Law Re- 
porter. 

The book will be most useful to prison 
and jail officials, medical staff who deal with 
mentally ill prisoners and those who are 
litigating issues surrounding the care, or 
lack of care, for such prisoners. This book 
serves as an ideal primer on this area of law. 
It offers an overview of the general legal 
issues, i.e., the right to medical treatment 
for prisoners, a duty on prison officials to 
diagnose medical needs, to keep accurate 
treatment records, the treatment relation- 
ship itself, etc. 

Cohen lays out the basic rights of pris- 
oners, mentally ill or not. then has an 


extensive, detailed discussion on the con- 
stitutional right to medical care, the legal 
standards that are applied and how it re- 
lates to mental health. Throughout the book 
Cohen has chapters on leading cases, usu- 
ally class action suits that challenged 
systemic deficiencies in the provision of 
care for mentally ill prisoners. Since the plain- 
tiffs won all the cited cases, it illustrates 
what conditions w ill most likely be found 
unconstitutional by the courts. 

Chapters include detention facility of- 
ficials’ legal obligations to conduct intake 
screening and classification of prisoners 
arriving at prisons and jails as well as defin- 
ing treatment: the case law on treatment 
obligations; substance abuse programs; 
treatment relationships in prison and its lack 
of confidentiality and medical record keep- 
ing requirements. Of use to those litigating 
control unit issues, are chapters on the ef- 
fect of isolation on mental illness, the use 
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of bodily restraints and disciplinary hear- 
ings for the mentally ill. 

An entire chapter focuses on the 
unique problem of suicides. The rights of 
pretrial detainees are also discussed in de- 
tail. Cohen also distinguishes between 
mentally retarded prisoners and their unique 
needs as well as the transfer of prisoners 
to mental institutions for treatment. 

The book has several useful appen- 
dixes. One provides a summary of the 
standards various professional organiza- 
tions have set on the level of care mentally 
ill prisoners should be provided with. An- 
other appendix has extensive sections of 
leading cases on the topic and includes 
the consent decree from Dunn v. Voinovich, 
[, PLN. , Dec. 1995] a class action suit which 
challenged the lack of treatment for men- 
tally ill prisoners in Ohio. 

TMDIL is the most detailed and com- 
prehensive book on this topic. It will 
undoubtedly be a valuable addition to law 
libraries, for litigants, medical personnel and 
government officials alike. Its usefulness 
to pro se prisoner litigants is probably lim- 
ited. Depending on the level of disability, 
pro se prisoners are rarely able to success- 
fully litigate mental health care issues. 

Overall the book is excellent and gives 
a much needed look at this important is- 
sue. One drawback is the book does not 
use a straight pagination system, instead 
pages are numbered by chapter which I 
find awkward, cumbersome and difficult to 
use. One deficiency in the book is that while 
it focuses on overall legal issues, the au- 
thor neglects to mention that in many cases 
mentally ill prisoner plaintiffs have received 
hefty damage verdicts and large attorney 
fee awards. After mentioning this to Cohen 
be agreed and said future editions of 
TMDIL will include a chapter on this very 
issue. Including this information will illus- 
trate the duty prison and jail officials have 
to meet the needs of mentally ill prisoners 
that goes beyond an abstract discussion 
of “duty” and “obligation.” It will also aid 
personal injury and civil rights lawyers in 
deciding whether individual injury claims 
by mentally ill prisoners are economically 
viable. In some cases attorney fee awards 
can reach millions of dollars, which empha- 
sizes the need of having sound mental 
health treatment programs in place before 
an agency is sued. 

Cohen’s discussion of the impact that 
the sensory deprivation of so called 
"supermax” prisons has on the mental 
health of prisoners will be useful to those 


litigating the issue. Some courts have al- 
ready found that control units push some 
prisoners “to the brink of human endur- 
ance,” and some get pushed over the brink. 
To order the book send $98.95, postpaid, 
to: Civic Research Institute, RO. Box 585, 
Kingston, NJ 08528. 

Behind Bars in Brazil 

Reviewed by Julia Lutsky 

S ince Brazil is the largest nation in 
Latin America it comes as no sur- 
prise to know that its prisons hold more 
people than do the prisons of any other 
Latin American nation. Its prison prob- 
lems are magnified versions of those 
found nearly everywhere in modern pris- 
ons: most significant among them the 
overcrowding of poor prisoners into run 
down facilities. The sheer size of the 
prison system intensifies the opportunity 
for abuse behind walls. So reports Hu- 
man Rights Watch in their report, Behind 
Bars in Brazil, issued in December, 1998. 

The report abounds with examples of 
both guard-on-prisoner andprisoner-on-pris- 
onerabuse. There is in Brazil, however, ahigh 
rate of violent crime which has resulted in a 
high degree of public apathy toward the pos- 
sible existence of this abuse. How much of 
the public ’s fear of crime and apathy toward 
possible abuses against prisoners is caused 
by media reporting rather than by the high 
crime rate itself is not addressed. In any case, 
the extent of abuse visited on prisoners is 
either unknown to the general Brazilian pub- 
tic, or it is accepted as it is here: well deserved 
since “prisoners are] criminals _- [and] not 
worthy of concern.” 

Brazilian prisoners, tike prisoners ev- 
erywhere, “come almost exclusively from 
the young, poor, uneducated, and politically 
powerless margins of society.” Most are 
male. It is also true that, though prisons are 
expensive in and of themselves to run, the 
“penal system’s defects are in great part 
due to an absence of political will to remedy 
them rather than a shortage of funds. Some 
of the most extreme cruelties visited upon 
Brazilian [prisoners], such as summary ex- 
ecutions, ... can in no way be attributed to 
meager public resources.” 

Brazil’s prisons, tike most in the United 
States, are run from the state level. The pe- 
nal laws, however, are federally legislated 
and so, are the same throughout the coun- 
try. Though the states differ in their 
application, the general policy is one in 
which one branch of the state’s executive. 


the judiciary, runs the prisons, while an- 
other, the security — which runs the police 
— runs the lockups. Overcrowding is 
present in both types of facilities, but au- 
thorities, aware that greater numbers of 
confined persons mean greater possibility 
of explosion, tend to try to limit the number 
of prisoners they will accept from lockups. 

There are 170,000 prisoners in 5 12 pris- 
ons and thousands of police lockups. The 
Brazilian rate of incarceration, however, of 
108 per 100,000 inhabitants, is moderate, 
lower than in many countries nearby, and 
more than 500 lower than the rate in the 
United States. The most common crime is 
robbery; other common offenses are theft, 
homicide and drag trafficking. The official 
estimate of overcrowding in prison facilities 
translates into 2.3 prisoners for every space 
available. Where HRW could obtain infor- 
mation with respect to racial distribution in 
prisons, it found no significant difference 
from that of the general population though 
“blacks are overrepresented: roughly half of 
all prisoners are white, while 17 percent are 
black and 30 percent are mixed (mulato).” 

The lack of proper medical care is one 
of the greatest of prisoner complaints. HRW 
investigators report that they “did not meet 
a single qualified doctor during all [their] 
prison visits; instead, [they foimd] prison 
infirmaries ran by [prisoner] employees.” 
There are high levels of respiratory infec- 
tion, skin rashes, and digestive disease; 
venereal disease is epidemic. HRW esti- 
mates that AIDS and tuberculosis together 
are the most serious of the diseases suf- 
fered and the leading causes of death in 
Brazilian prisons. “In addition, poor sani- 
tary conditions are responsible for 
numerous bacterial and parasitic maladies.” 

Shortages make it advantageous to 
prison officials to facilitate family visits since 
these are often the only means by which a 
prisoner may obtain bedding, clothing and 
sufficient food. Prisoners in prisons, as op- 
posed to lockups, can work: they sell what 
they produce and are entitled to the income 
the goods produce. This is often the only 
source of income they have, not only for 
their own supplies, but for the families 
which depend on them. Conjugal visiting is 
the norm; administrators conclude it eases 
tensions, often high, between prisoners. 

This 170 page report. Behind Bars in 
Brazil, written by Joanne Mariner, is avail- 
able in English and Spanish from Human 
Rights Watch at 350 Fifth Avenue. 34th 
floor, New York, N. Y 10118-3299 at aoost of 
$ 10. It is also available at HRW’s web site: 
http://www.hrw.oig. | 
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Human Feces In California Prison’s Water 

by W. Wisely 


F or years, guards and staff at 
California’s Tehachapi prison 
have kept a secret. A secret now exposed 
in a lawsuit pending trial in a Fresno 
County federal court. A secret discov- 
ered by prisoners who obtained copies 
of internal memos and reports from the 
prison’s maintenance department. A se- 
cret that caused sores to appear on 
prisoners for no apparent reason, and to 
remain open on their skin for months. A 
secret that caused the water prisoners 
used to bathe in, drink from, and cook 
with to make them sick. 

“There’s basically feces in the wa- 
ter,” said Herman Franck, a San 
Francisco attorney representing the 
plaintiffs. The lawsuit is just one of 
dozens detailing injuries suffered by 
Tehachapi prisoners because of the 
contaminated water supply. The suit 
describes how more than 400 prisoners 
developed symptoms ranging from 
simple “sneezing” to “tiny clusters of 
pus-filled bumps covering their. . . face, 
penis and scrotum.” According to the 
suit, at least one prisoner has died so 
far from the contaminated water. 

Prisoncrats predictably denied the 
water is tainted. The California Depart- 
ment of Corrections protested in court 
that “millions of free Americans do not 
receive water that is as wholesome” as 
that afforded Tehachapi prisoners. A 
prison doctor told the court prisoners are 
faking their symptoms. The lawsuit 
amounts to complaining about “not 
enough peanuts in my peanut butter,” 
said Joan Cavanagh, the deputy state at- 
torney general assigned to the case. Yet, 
other state agencies confirmed the 
prison’s water was unfit for human use. 

The California Department of Health 
Services has reported for years that wells 
supplying water to Tehachapi prison are 
polluted. In a November 1993 engineer- 
ing report, the agency warned the wells 
“are not an acceptable source of supply 
and should not be used.” Health Services 
ordered the prison to shut the wells down 
more than four years ago. Prison officials 
refused to obey. Richard Haberman, a 
senior sanitary engineer with the agency, 
said his staff were shocked to find the 
prison’s waste treatment plant located 


right next to wells used to supply drink- 
ing water. 

“I don’t think there are too many 
places where you’d find the community 
would put wells around their 
sewage-treatment pond,” Haberman told 
The Wall Street Journal in an article pub- 
lished October 1, 1998. Haberman said he 
immediately notified prison officials and 
asked them to relocate the wells a safe 
distance away from the pools of raw hu- 
man waste. The prison ignored the 
request. 

Next, Haberman demanded the 
prison close the contaminated wells “im- 
mediately” as a condition for renewing 
the prison’s November 1993 application 
for a water-supply permit. Tehachapi’s 
plant operations chief, C.J. Howard, com- 
plained that condition was “unwarranted 
and irresponsible” in a December 1993 
internal memo filed as an exhibit in the 
lawsuit. The Department of Corrections 
said Health Services failed to show the 
use of tax dollars to provide uncontami- 
nated water to Tehachapi prisoners was 
necessary, Haberman’s office turned up 
the heat. 

In March 1994. Health Services is- 
sued a “compliance order” against the 
prison, according to th e Journal, finding 
violations of state safe water codes. The 
agency ordered that either Tehachapi 
prison’s water supply be cleaned up or 
that the suspect wells be shut off “as soon 
as possible.” Even internal investigation 
found problems with the water. 

In October 1995, the prison’s main- 
tenance technicians issued a report to the 
head of the prison water treatment plant, 
warning of “a significant trend” in which 
levels of fecal coliform, a bacteria found 
only in human feces, were increasing in 
samples taken from the prison’s drinking 
water. Tehachapi’s Associate Warden, 
T.E. Vaughn, wrote Department headquar- 
ters October 1998 admitting the prison’s 
drinking water posed a “serious health 
threat.” 

“It may be necessary to supply 
bottled drinking water to the inmate popu- 
lation and staff ... at any time, and closure 
of Units I and II may be necessary if cor- 
rective action is not implemented in an 
expedient manner,” Vaughn wrote. The 


memo, undoubtedly written with pend- 
ing litigation in mind, failed to mention 
that Tehachapi guards and staff were pri- 
vately warned to bring bottled drinking 
water to work. Prisoners and their visi- 
tors, including infants, nursing mothers, 
and pregnant women, were not given that 
option. 

The Journal article claimed contami- 
nated drinking water was a problem only 
for the prison’s Level I and II facilities 
because they were supplied by wells. The 
two Level IV facilities, built in the 1980s, 
were, according to the article, supplied 
with clean water from the California Aq- 
ueduct. That’s the problem when 
reporters write about places they’ve 
never been and problemsthey Enow noth- 
ing about. 

When I arrived at Tehachapi’s maxi- 
mum security B Facility in April of 1991, 1 
was struck by three things. The crisp, 
clean mountain air, the tiny mainline yard, 
and the horribly tainted water. The 
shower and drinking water were thick with 


Attention Readers! 


kvcr the years PIN readers 
^have repeatedly asked 
where they could find good law dic- 
tionaries, books on legal research 
and detailed, radical critiques of the 


criminal justice system. 

We are pleased to announce 
that with this issue of PIN we are 
offering a high quality and afford- 
able law dictionary and other books. 
As funds become available PLN will 
gradually expand the number of titles 
we offer. See our ad on the last page 
of each issue of PLN for details on 
the latest additions to the books we 
offer for sale. If you have sugges- 
tions on books you would like to see 
us offer let us know what they are. 

Encourage your friends to buy 
books from PLN. The more books 
we sell the more we can offer in the 
future and the more it helps PLN. So 
order your books now! 


July 1999 


6 


Prison Legal News 




particulate debris and reeked of human 
waste. After settling into the routines at 
my new home, I heard other prisoners 
complain of sores that wouldn’t heal, 
tiredness, cloudy urine and other symp- 
toms typical of drinking water fouled with 
human feces. Quietly, I began to ask 
questions. 

The prison’s plumbers explained 
the Level IV facilities drew most of their 
water from the aqueduct. But, that sup- 
ply was supplemented regularly by local 
wells. The same wells found to be con- 
taminated by spillage from the prison’s 
waste treatment plant. And, the plumb- 
ers confided with nervous glances over 
their shoulders, there was a design flaw 
in the system which allowed waste wa- 
ter to “blow back” into the drinking 
water supply. 

Guards carried bottled water to 
work each day. I asked one why she 
bought water rather than drink from the 
prison’s supply. “I’m not supposed to 
say anything,” she whispered, “but the 
water here is bad for you.” Copies of 
reports from the Department of Health 
Services and the prison’s water treat- 
ment staff were slipped under my cell 
door one cold morning in December of 
1995. 

For months, I argued with prison 
administrators that the water supply 
was contaminated and posed a health 
threat to prisoners who had to drink and 
bathe in it. The administrators strongly 
denied anything was wrong with the 
water supply and brought the chief of 
plant maintenance to our Men’s Advi- 
sory Committee meetings to tell us the 
water was fine. 

I pulled out copies of the water 
analysis reports. Reports showing the 
Level IV water supply exceeded healthy 
levels for coliform bacteria, tri-chlorines, 
and by products of nitrogen usually as- 
sociated with run-off from farm land 
such as that surrounding the prison. 
Prison staff continued to deny there 
were problems with the water. 

Even when Tehachapi prison failed 
tests by the Regional Water Quality 
Control Board, which cited the prison 
for violating water regulations, prison 
officials stonewalled. “We can have a 
positive [test] for feces [human waste], 
but that can be caused by a squirrel get- 
ting in there or anything,” said Ronald 
Lewis, Tehachapi’s plant supervisor. 


Supplying prisoners with contami- 
nated drinking water is nothing new and 
PLN has reported several similar cases 
including the outbreak of cancer and 
other ailments among long-term prison- 
ers at Marion. The number of lawsuits 
against Tehachapi for exposing prison- 
ers to the dangerously polluted water 
dramatically grew in number following 
the United States Supreme Court deci- 
sion in Helling v. McKinney, 509 U. S. 25 
(1993). 

Helling found that prisoners could 
state a claim of action under the Eighth 


I n February, 1999, Iowa Department 
of Corrections director W.L. “Kip” 
Kautzky announced that within the next 
two years all prison law libraries in Iowa 
would be phased out. Kautzy claimed that 
the state of Iowa currently spends 
$500,000 a year to maintain its prison law 
libraries. 

Kautzky stated that the DOC would 
pay the public defenders office $ 1 50,000 
to “provide legal advice and do research” 
for Iowa’s 7,400 prisoners. Given the 
amount of money it is unlikely the con- 
tract will provide actual court 
representation. Similar contracts in other 
states only provide for assistance in draft- 
ing initial pleadings, once a suit is filed 
the prisoner is on their own with no abil- 


O n February 25, 1999, South Ko- 
rea freed Woo Yong Gak, the 
world’s longest serving political pris- 
oner. Woo spent 41 years in solitary 
confinement in a 12’ by 12’ cell in the 
Taejon penitentiary. The 70 year-old 
Woo told reporters upon his release 
“After living for decades in a closed 
place, I am so happy to walk out into 
this open world.” 

Woo is a North Korean who was cap- 
tured on a boat off South Korea’s coast 
in 1958. The South Korean government 
convicted him of espionage. Woo said he 
hopes to return to North Korea where he 
has a wife and son. 

More than 200 political prisoners re- 
main in South Korean prisons. Woo was 
freed along with 16 other political prison- 
ers accused of espionage for North Korea . 
They were released under a special am- 


Amendment when exposed to second 
hand smoke. The Court cited other ex- 
amples in which prisoners didn’t have 
to wait to bring a lawsuit until they suf- 
fered irreparable injuries, including 
exposure to unsafe drinking water. While 
prison officials argued the difference 
between federal and state definitions of 
what constitutes clean drinking water, 
they continued advising staff to bring 
bottled water to work, and ignored medi- 
cal complaints by prisoners who had no 
choice but to drink water laced with hu- 
man feces. | 


ity to do research to actually litigate the 
claim. 

The stated reasons for closing the 
prison law libraries are to save money 
and avoid frivolous law suits. Iowa now 
joins Arizona, Idaho, North Carolina 
and Utah, as states which do not pro- 
vide law libraries for prisoners. Georgia 
and California have also announced 
plans to eliminate their prison law librar- 
ies by attrition. This is part of the trend 
begun by the U.S. supreme court ruling 
in Lewisv. Casey, 116 S.Ct. 2174 (1996) 
which held that law libraries are not re- 
quired to ensure court access for 
prisoners. 

Source: Corrections Digest ■ 


nesty to celebrate the first anniversary of 
South Korean president Kim Dae-Jung’s 
rule. Also released were 1,490 non-political 
prisoners who had their sentenced com- 
muted under the amnesty and 7,304 
parolees who were pardoned. 

Since taking office Kim has released 
180 political prisoners. These prisoners 
were released on the condition that they 
sign an oath promising to obey South 
Korean laws, including those which make 
it a crime to believe in or espouse com- 
munism. Woo and the other 16 political 
prisoners released on February 25, 1999, 
had refused to sign the oath, claiming 
that to do so would violate their freedom 
of conscience. Had Woo been willing to 
sign the oath he could have been released 
as early as 1986. 

Source: Associated Press ^ 
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Ohio Prisons Cited by E.P.A. 

by Dan Cahill 


I n Ohio, the task of keeping water 
safe and pure is delegated to the 
Ohio Environmental Protection Agency 
(OEPA). The task of keeping prisoners 
locked up belongs to Ohio's Department of 
Rehabilitation and Corrections (DORC). 
Under Ohio Revised Code(R.C.) §2921.44, 
the DORC has the responsibility to provide 
prisoners with adequate food, clothing, and 
shelter. Wardens can be charged with a 
major misdemeanor or low-level felony for 
violation of this statute. 

Apparently, certain institutions un- 
der control of DORC didn’t feel it 
necessary to discharge safe sewage ef- 
fluents into state surface waters. 

In December 1998, the [Columbus, 
OH] Dispatch reported that Pickaway 
Correctional Institution (PCI) was being 
investigated for dumping partially-treated 
sewage effluent into Big Darby Creek, a 
National Scenic Waterway. PCI serves a 
complex of prisons — Corrections Recep- 
tion Center (CRC), Orient Correctional 
Institution (OCI), PCI, and the Corrections 
Training Academy (CTA) — and the vil- 
lage of Orient, Ohio, with water and sewer 
services. Originally, PCI and OCI were a 
single facility used for mental health care, 
but they have since been split into pris- 
ons to house Ohio’s swelling prisoner 
ranks. CRC and CTA were built later. The 


O n October 22, 1998, the Potosi 
Correctional Center (PCC) in 
Missouri ended its ban on publications 
sent to prisoners in administrative segre- 
gation (ad seg). PCC houses a control unit 
where prisoners are kept in ad seg for 
lengthy periods of time. The prison’s pre- 
vious policy had been to prohibit all ad 
seg prisoners from receiving any news- 
papers or magazines. 

In response to a lawsuit filed by 
Jerome White-Bey, in the Washington 
county circuit court, the Missouri Depart- 
ment of Corrections changed its policy 
banning all publications from its ad seg 
units. Under its new policy, Missouri pris- 
oners in ad seg can subscribe to one 
newspaper and one magazine. The defen- 
dant prison officials are now arguing that 
this policy change moots White-Bey’s 
claim for injunctive relief. 


number of people regularly served by the 
PCI water system is in excess of 5,000, far 
beyond design capacity. Overcrowding 
has overwhelmed the plant 

According to Dispatch reports, PCIs 
sewage treatment plant was frequently 
overwhelmed with raw sewage and par- 
tially treated sewage discharge from the 
facilities served. The result was 
partially-treated, smelly sewage with a 
high organic content polluting Big Darby 
Creek. Fish, wildlife, agriculture and sport 
fishing are at risk because of the contami- 
nated water. Sports fishermen have 
complained loudly of the nauseating, 
noxious odor of the water downstream of 
the plant. 

OEPA ordered DORC to clean up the 
mess. Later reports in January 1999 an- 
nounced plans by DORC to add capacity 
to the sewage treatment plant. In the mean- 
time, Warden Alan J. Lazaroff of OCI 
instituted new, restrictive use orders on 
the water at OCI to cut down OCI’s contri- 
bution to the mess. Already, during most 
heavy rains, OCI prisoners are ordered not 
to drink or bathe with the water for vary- 
ing periods of time because the water 
pumps supplying water to OCI from PCI 
would, due to sewage and rain overflows, 
pump contaminated water into the fresh 
water lines. During these periods, prison- 


At this time, PLN is aware of 
only two other states which ban pris- 
oners in control units from receiving 
publications, which are Washington 
and Alabama. The Washington prac- 
tice is currently being challenged in 
court in Humanists of Washington v. 
Lehman and the Alabama practice 
was challenged in Spellman v. 
Johnson. Spellman went to trial over 
two years ago and the court has not 
yet issued a ruling in the case. 

We would like to thank Jerome 
for informing us of the policy change 
and its background. If you win or 
settled a lawsuit let us know about it 
so we can report it here in PLN. See: 
White-Bey v. Missouri DOC, Circuit 
Court, 24th Judicial Circuit, Wash- 
ington County, MO. Case No. 
CV-1098435cc.|| 


ers are not given an alternative water sup- 
ply. Moreover, on numerous occasions, 
sewage has backed up on OCI’s yard from 
the underground sewage system. 

Several OCI prisoners are proceeding 
with a lawsuit against OCI, charging that 
the institution has long known the water 
was unsafe US EPA and OEPA documents 
show that PCI’s water has been cited sev- 
eral times for various violations. OCI 
prisoners charge, based on various docu- 
ments from government sources, that OCI 
officials knew the problems existed but 
covered them up. 

In 1 992, OCI was cited for lead-con- 
taminated water and ordered to provide 
notification to water users. OCI water con- 
tained lead above the EPA action level, 
and OCIs then-warden, John Littlefield, 
was notified. Strangely, however, to this 
day no official notification has been passed 
on to prisoners. OCI is a medical hospice 
facility, and such a failure to notify vio- 
lates not only the law but basic human 
decency. ■ 


STATE & FEDERAL INMATES 
. ..and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 

TCI HAS THE ANSWER 
TiyTCTs 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 

FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL-A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tampa. Florida 33609 

TCI News Flash 

TCI has special arrangements with 
these 6 states for speedy hook-ups. If 
you are locked up in any of these states, 
have your family call TCI today! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 

Attorneys and prison organizations! 
For press package call: 

Fax -on-Demand: (217) 438-5033 
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Detainee Beaten to Death at Nassau 

by Alex Friedmann 


W hen Thomas Pizzuto entered 
the Nassau Co. jail in East 
Meadow, New York to serve 90 days for 
traffic violations, he didn’t know the jail 
term would become a death sentence. 

Pizzuto, 38, a recovering heroin user 
who was in daily methadone treatment 
repeatedly asked for his medication and 
argued with a guard on Jan. 8, 1999, the 
day after he arrived at the 2,200-bed 
Nassau Corr. Center. According to a pris- 
oner in the same cell block, four guards 
entered Pizzuto ’s cell during a lockdown 
and proceeded to savagely punch and 
kick him. The prisoner, who was not iden- 
tified, said one guard wrapped a metal 
chain around his fist and hit Pizzuto hard 
enough to leave chain link impressions 
in his face. 

Following the beating, jail guards 
forced Pizzuto to sign a statement that 
he had fallen in the shower; they alleg- 
edly threatened to beat him again and 
said he wouldn’t receive his methadone 


Law Offices of 
Habem & Cohen 

GaryJ. Cohen 
1601 Rio Grande, Suite 525 
Austin, Texas 78701 
(512) 476-6201 
(not a partnership) 

For more than ten years our offices 
have been excessively engaged in 
representing Texas inmates in the 
following areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for services law office. 


if he didn’t sign. The guards refused to 
provide him with medical treatment. 

Three days later, after suffering a sei- 
zure, Pizzuto was taken to the Nassau 
County Medical Center. His father came 
to visit and when a jail officer walked away 
for a moment Pizzuto told him he had been 
attacked. “Two guards did it” he whis- 
pered. “Two guards beat me up.” 

Pizzuto died forty-eight hours later 
on Jan. 13, 1999. According to an autopsy, 
his death resulted from internal bleeding, 
a lacerated spleen and broken fibs. His 
face and body were covered with bruises. 

Mark Barber, president of the union 
that represents guards at the Nassau Co. 
jail, initially suggested that Pizzuto ’s in- 
juries were caused by a seizure he had in 
his cell. Barber angrily denied allegations 
that Pizzuto had been assaulted by 
guards. “That is so insulting. We’re not 
monsters,” he said. 

Dennis Kelly, the Pizzuto family’s at- 
torney, disagreed. “The evidence is just 
overwhelming that he was beaten. There’s 
just no other explanation for the trauma 
he suffered,” Kelly stated. He claimed he 
had evidence showing that some of 
Pizzuto’s injuries “correspond to actual 
boots and shoes” worn by the guards 
who allegedly kicked and stomped him. 

On Jan. 19 the Nassau Co. Medical 
Examiner ruled Pizzuto s death a homicide 
and the county District Attorney’s office 
began an investigation. 

Although Thomas Pizzuto’s death 
was an unusual occurrence, his beating 
at the jail was not. Jail detainees filed 15 
complaints last year claiming they had 
been assaulted by guards; there were no 
prosecutions. From 1991 to 1998, 106 
abuse claims were filed by prisoners, ex- 
cluding administrative grievances and 
federal lawsuits. 

Following published reports of 
Pizzuto’s death more than a dozen former 
Nassau Co. jail detainees came forward 
with their own tales of brutality and 
cover-ups, saying abuse was rampant at 
the facility. Former detainee Willie C. Wil- 
liams said prisoners were reluctant to talk 
about guard misconduct due to fear of 
retaliation. “They’re keeping their heads 
down because they don’t want the same 


County Jail 


thing happening to them,” he remarked, 
referring to Pizzuto 's death. 

Union president Mark Barber con- 
ceded there may have been abuses at the 
jail in the past, but blamed any current 
problems on inadequate investigations of 
brutality complaints. Jail officials are in- 
vestigating another incident involving 
prisoner Samuel Rudd, 1 8, who was hos- 
pitalized in critical condition on Jan. 13 
— the same day that Pizzuto died — after 
a struggle with six guards over whether 
he could make a phone call. 

Nassau County has paid almost $ 1 
million injury awards and settlements in 
brutality cases, including a $500,000 
settlement on March 2, 1999 after a jury 
found a jail guard liable for a 1993 beat- 
ing. Former detainee Thomas Donovan 
Jr., who is mentally retarded, suffered bro- 
ken ribs and spinal fractures after being 
assaulted by veteran guard Salvatore 
Gemelli. Gemelli who has been implicated 
in numerous brutality complaints, was 
fired the day after the verdict was an- 
nounced. 

Other alleged incidents of abuse at 
the Nassau Co. jail have involved a dia- 
betic prisoner beaten by guards when 
he asked for something to eat, an Or- 
thodox Jew assaulted after he insisted 
on wearing a head covering, and a de- 
tainee with Parkinson’s disease beaten 
into a four-day coma. “The mentality 
is, this is corrections and they’re going 
to correct you,” stated Thomas R. 
Galvin, a former police officer who said 
he was attacked by guards while incar- 
cerated at the jail. 

The U.S. Attorney’s office in Brook- 
lyn took over the investigation into 
Pizzuto’s death on Jan. 25. 

On May 27, 4 guards were arrested. 
According to the Federal Indictment un- 
sealed that day, Pizzuto was beaten by 
prisoon guards Patrick regnier, 36, and 
Edward Velasques, 32, while the third 
guard Ivano Bavaro. 32, acted as look- 
out. 

The fourth guard, Cpl. Joseph Bergin. 
47, was charged as an accessory for draft- 
ing and signing the false incident report. 

Source: The New York Times B 
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F ederal Habeas Not Subject to 
PLRA: The court of appeals for 
the Fifth circuit held that 28 U.S.C. § 
2241 habeas petitions are not subject 
to the filing fee provisions of the Prison 
Litigation Reform Act (PLRA). Samuel 
Davis, a federal prisoner, filed a writ of 
mandamus to compel the U.S. Parole 
Commission to correct various errors. 
The district court converted the motion 
into a habeas petition under § 2241 and 
dismissed it as abusive. The appeals 
court held that the PLRA’s screening 
and filing fee provisions do not apply 
to habeas petitions by federal prison- 
ers. 

The court had previously held that 
the PLRA does not apply to 28 U.S.C. § 
2254-55 habeas petitions by state pris- 
oners. See: Carson v. Johnson, 112 F.3d 
818 (5th Cir. 1997). The court gave an 
extensive discussion to all the circuit 
rulings on this issue. While all circuits 
have held that the PLRA does not ap- 
ply to habeas petitions challenging 
criminal convictions, some circuits have 
held the PLRA applies if a prisoner chal- 
lenges conditions of confinement via 
habeas. See: Davis v. Fechtel, 150F.3d 
486 (5th Cir. 1998). 

Exhaustion Required: A federal 
district court in New York held that a 
New York state prisoner was required 
to exhaust the prison grievance system 
before filing suit. The court held that 
exhaustion under 42 U.S.C. § 1997e(a) 
is required even if the grievance pro- 
cess is futile. The case involved a claim 
that a prison urine test was done with- 
out probable cause and the urine 
sample was tampered with to show drug 
use. The court dismissed some of the 


PLRA Round Up 

claims as legally frivolous. See: Giano 
v. Goord , 9 F. Supp.2d 235 (WD NY 
1998). 

PLRA Doesn’t Affect Court Con- 
tempt Powers: A federal district court 
in New Jersey held that 18U.S.C. §3626, 
w hich allows for the immediate termi- 
nation of prison and jail consent 
decrees, does not affect the contempt 
powers of courts. The underlying case 
involves a motion by jail detainee plain- 
tiffs to impose contempt sanctions on 
jail officials for not complying with a 
consent decree over jail conditions. The 
court ultimately declined to sanction jail 
officials for their many decree viola- 
tions. 

The court held that as long as the 
underlying decree remains valid, courts 
can enforce it using their contempt 
powers. See: Essex County Jail Annex 
Inmates v. Treffmger, 18F. Supp.2d445 
(DNJ 1998). 

IL Exhaustion Described: A fed- 
eral district court in Illinois held that a 
prisoner had fully exhausted all avail- 
able administrative remedies under 42 
U.S.C. § 1997e when he submitted a 
grievance through all levels of the Illi- 
nois Department of Corrections. Brian 
Jones filed suit claiming a prison guard 
beat him when he protested the beat- 
ing of another prisoner. 

Prior to filing suit Jones filed a 
grievance. He appealed the unsatisfac- 
tory response to the next level and 
finally to the Illinois DOC director. The 
DOC director had 15 days in which to 
respond to the grievance but never did. 
The court denied the defendants’ mo- 
tion to dismiss for failure to exhaust 
administrative remedies under § 1997e. 


Wisconsin Prisoners Stage Food Protest 


O n January 18 and 19, 1999, Wis- 
consin prisoners housed at a 
private prison in Sayre, Oklahoma, refused 
to show up at the prison’s chow hall for 
meals. John Wisener, chief of security at 
the North Fork Correctional Center, said that 
only 75-80 of the 700 prisoners attended 
any of the meals over the two-day period 
“They have our attention,” Wisener 
told the Post-Crescent, an Appleton, 
Wisconsin newspaper. 


Wisener told the Post-Crescent 
that a survey was distributed to all of 
the prisoners on the second day of the 
protest to find out what they thought 
about the food. He said the prison is 
looking at its food operation, talking to 
the dietician, the district manager for 
the food service provider and checking 
the menu to determine if improvements 
are needed. | 


“Jones should not be penalized by the 
court for inaction on the part of the 
board or the director.” The court held 
Jones had pleaded sufficient facts to 
survive a motion to dismiss. See: Jones 
v. DeTella, 12 F. Supp.2d 824 (ND IL 
1998). 

PLRA Physical Injury and Admin- 
istrative Exhaustion Requirements Not 
Retroactive: A federal district court in 
Illinois held that 42 U.S.C. § 1997e(a), 
which requires administrative exhaus- 
tion before prisoners file suit, and 42 
U.S.C. § 1997e(e), which requires physi- 
cal injury, before prisoners can file suit, 
do not apply retroactively to suits filed 
before the PLRA’s enactment on April 
26, 1996. In doing so the court denied 
the defendants’ motion to dismiss a 
prisoner’s suit that he was denied a toi- 
let for seven hours while waiting to 
testify on behalf of a prisoner plaintiff 
in court. To date no courts have ap- 
plied these requirements to suits filed 
before the PLRA’s enactment. See: 
Cunningham v. Eyman, 11 F. Supp.2d 
969 (ND IL 1998). ■ 

Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and. 
Methods of Establishing ‘Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel, Conflict of Interest, Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5.00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept. 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment W rite for FREE 
Brochure. 
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PLRA Physical Injury Requirement Not Retroactive 


The Tenth circuit declined to rule on ,h e Due p rocess Clause as the Eighth 
the constitutionality of § 1997e(e). In- Amendment applies only to convicted 
stead, the court simply held that the felons. However, the court incorrectly 
statute does not apply retroactively to states that the Eighth Amendment pro- 
cases that were filed before its 1996 en- V ides “the benchmark” for jail 
actment. In doing so, the court agreed conditions claims.] The court held that 
with every other circuit court to address numerous factual disputes regarding 
this issue so far. Craig’s actual conditions of confinement 

Turning to the merits of the claim, in the jail required a trial and were inap- 
the court held that Craig had adequately propriate for resolution on a motion for 
stated a violation of his Eighth Amend- summary judgment. The court remanded 
ment rights. [Editor 'sNote: The appeals the case for a trial on the merits. See: 
court observed that pretrial detainees Craigv. Eberly, 164 F.3d 490 (10th Cir. 
are protected by the higher standard of 1998 ) 

Guard Guilty of Penis Stomping 


T he Tenth circuit court of appeals 
held that the Prison Litigation 
Reform Act’s physical injury requirement, 
codified at 42 U.S.C. § 1997e(e), does not 
apply retroactively to lawsuits filed be- 
fore the PLRA’s enactment on April 26, 
1996. Bobby Craig, a pretrial detainee at 
the Otero county jail in La Junta, Colo- 
rado, filed suit in 1995 seeking damages 
for time spent in an unsanitary jail cell. 
Craig withstood one motion for summary 
judgment, after which the court ap- 
pointed counsel. 

The jail official defendants then filed 
a second motion for summary judgment 
which reargued their first motion and 
which also argued that § 1997e(e) barred 
Craig’s lawsuit because he had not 
claimed he suffered any physical injury 
as a result of the dirty cell. Section 
1997e(e) states that prisoners and pre- 
trial detainees cannot file suit in federal 
court unless they have suffered physi- 
cal injury. The district court dismissed 
the suit on the physical injury claim. The 
court of appeals reversed and remanded. 


Paper 

Wings 


A federal district court in Buffalo 
categorically rejected a jail 
guard’s post-trial motions in a criminal 
proceeding, in which he was found guilty 
of violating a prisoner’s Eighth Amend- 
ment rights. 

John Walsh was a lieutenant at the 
Orleans County (NY) jail. He weighed 400 
pounds and liked to be called “Hammer 
Jack.” 

Norvin Fowlks was a frequent pris- 
oner at the jail . He was also “mentally ill” 
and “housed in a mental hospital” at the 
time of the trial. In addition, Fowlks was 
apparently an indigent tobacco smoker. 

Late one night in the winter of ’91, 
Fowlks was overheard by another guard 
repeatedly shouting, “Big Jack, give me a 
cigarette.” At the time, Fowlks was being 
held naked in a strip-cell. Walsh re- 
sponded to the request by stating, “OK. 
Norvin, you know the routine, put your 
dick on the bars. ” When Fowlks complied, 
Walsh stepped on Fowlks’ penis, caus- 
ing his eyes to bulge and prompting him 
to shriek from the pain. Walsh then gave 
Fowlks a cigarette. 

The following year Fowlks was back 
in jail. This time Walsh approached 


Fowlks’ cell holding a cigarette, while 
punching his fist into the palm of his 
other hand. Walsh asked Fowlks, “Who 
am I? Who am I?” When Fowlks re- 
sponded. "Hammer Jack,” Walsh said, 
“If your want a cigarette, you have to 
put your dick on the bars.” When 
Fowlks did, Walsh stepped on Fowlks’ 
penis and “rocked up and down” on it. 
As Fowlks screamed in pain, Walsh 
flipped him a cigarette. 

Also in 1992, Fowlks was lying na- 
ked on his back on the cell floor when 
Walsh “stepped on Fowlks’ penis, mash- 
ing it as one might extinguish a cigarette.” 
Apparently, this stomping was gratis, as 
there is no indication that Fowlks received 
a cigarette. 

Walsh’s penis fetish eventually re- 
sulted in a three count federal indictment 
for violating 18 U.S.C. § 242. the criminal 
counterpart to 42 U.S. § 1983. Although 
Walsh’s attorney had the gall to charac- 
terize Fowlks’ injuries as de minimus, a 
jury found Walsh guilty on all counts. 
The trial court subsequently denied 
Walsh’s motion for judgment of acquit- 
tal. See: U.S. v. Walsh, 27 F.Supp.2d 186 
(WDNY 1998). (| 


Inside Books Project 


T 'he Inside Books Project pro- 
vides free books to prisoners in 
Texas. We are currently serving the fol- 
lowing facilities: Travis County 
Detention Center (Austin), Terrell unit 
(Livingston), Gateway, Gatesville and 
New Vision (Kyle). We will be expand- 
ing in the future. Please send your 


specific book requests to: The Inside 
Books Project, c/o Fringeware Book- 
store, 2716 Guadalupe ST., Austin, TX 
78705. Please expect to wait a minimum 
of six weeks to receive your books. We 
will do our best to fill all orders, but 
are limited by the donations we re- 
ceive. | 
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O n March 17, 1998, shortly after 
Hendry Correctional Institution 
(HCI) began feeding the prisoners supper, 
a melee broke out on the yard in ftont of the 
chowhall. Within moments, several guards, 
including the shift supervisor, were lying 
unconscious in the dirt. 

The seeds of discord were planted 
months earlier when long-time HCI secuirty 
chief. Col James Page, was replaced for his 
corrupt ways by prison superintendent Paul 
Schriner. Under Page’s tenure, HCI was a 
wide-open, laid back facility. 

Since Schriner arrived in mid ’96 after a 
10 year stint in the Arizona DOC, HCI led 
Florida prisons in murders, robberies, 
drunks and general mayhem. This dubious 
distinction did not sit well with Schriner. 

In early 1998, Schriner selected James 
“Lock 'em Up” Locke, as Page’s replace- 
ment. Locke was a former HCI lieutenant 
who transferred to North Florida Reception 
Center (NFRC), where he advanced through 
the ranks to colonel. NFRC is the notorious 
Lake Butler prison known for extreme totali- 
tarianism and prisoner abuse. 

Schriner and Locke soon formulated a 
plan to rein in HCI prisoners by instituting 
draconian policies. As word filtered down 
to the guards, the extremists among them 
began flexing their authority uncharacter- 
istically. 

Locke assumed command of HCI on 
February 13, 1998, around the same time 
mysterious yellow lines began appearing 
on the prison’s sidewalks. Within two days, 
Ricardo Marintez escaped in the morning 
fog by cutting tluough the back fence. 

The only reason Martinez was able to 
break out was a series of mindless blunders 
by HCI security staff. In a face-saving mea- 
sure, the guards began getting “tough” on 
the prisoners. This was especially true of 
the evening shift which commences at 
4p.m., just before the supper meal. 

The new "tough guy” approach was 
particularly evident around the chowhall, 
during the evening meal. The guards would 
harass prisoners over their grooming, dress, 
or other trivialities. These practices were 
the antithesis of HCI, but the quintessence 
ofNFRC. 

On the evening of March 16, 1998, just 
as supper was concluding, Sgt. Davis, the 
main protagonist of the new prison order, 
decided to lock up two young Latins for 
horseplaying. In the process, Davis and 


Florida Prison Erupts 

several other guards began to beat, kick, 
and otherwise abuse the handcuffed pris- 
oners, as they dragged them to the 
confinement unit. 

This uncontrolled brutality did not 
sit well with the prisoners in the area, and 
a crowd instantly gathered. Although 
there was much hooting and hollering 
from the crowd, the yard quickly cleared 
once the siren sounded. Nevertheless, the 
mood was ugly. Throughout the night and 
the following day, the main topic of con- 
versation among the prisoners was the 
incipient policy of open abuse. 

The following evening, just after the 
first two dormitories were released for 
supper, Sgt. Davis was at it again. This 
time he was trying to handcuff a black 
prisoner, who was not about to submit. 
As Davis and the prisoner rolled around 
on the ground one of the prisoner's 
friends knocked Davis cold with a single 
punch. 

When other guards attempted to in- 
tervene, prisoners emerged from the 
crowd and attacked them. In short order, 
sergeants Davis, Cady, Roberson, and 
Alexander, along with three guards, were 
out cold. One prisoner even decked the 
shift supervisor, Capt. Yvonne Kinchen, 
whose leadership inabilities led directly 
to the outbreak. According to eye wit- 
nesses, while Kinchen was face down in 
the dirt, prisoner “Boo Man” Smith ran 
to her aid and copped some cheap feels 
in the process. 

Although the DOC spin doctors 
portrayed this incident as “the worst riot 
at Hendry in ten years” less than a 
dozen prisoners actually participated. 
Indeed, the whole incident lasted only a 
few minutes. Like the March 16th inci- 
dent, prisoners reflexively cleared the 
yard at the sound of the siren. 

Within two hours, goon squads en- 
tered the prison and began violently 
extracting prisoners. Gratuitous beatings 
were liberally administered, and by 2 a.m. 
31 naked and bruised prisoners were 
transferred to other area prisons. Incred- 
ibly, several of those prisoners could not 
possibly have participated in the inci- 
dent because they were locked inside 
dormitories that never opened for sup- 
per. 

Over the next few days, a gang of 
thug guards led by Lt. Lynn systemati- 


cally conducted a massive shakedown 
of the prison. Lynn and his subordinates 
maliciously looted, plundered and 
trashed prisoner property at will. Any 
prisoner who protested got roughed up 
and tossed in confinement. 

By the time the total lockdown 
ended on March 24, 1998, 12 prisoners 
had been transferred to Hardee, 34 to 
DeSoto, and 2 informants went to Avon 
Park prisons. Since then, however, move- 
ment throughout the prison has been 
tightly controlled. In the words of Lt. 
Lynn, “no more freedom.” Now, all move- 
ment is on yellow lines in silence. 

Most veteran HCI prisoners agree 
that the “riot” was touched off by in- 
competent guards, inept supervisors, 
and an administration devoid of manage- 
ment skills. Rather than recognize the 
outbreak as a measured response to 
guard brutality, prison officials chose to 
portray the incident as an unprovoked 
uprising by feral prisoners. A year later, 
Hendry remains under tight control, and 
an unpleasant place to do time. | 
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Washington Gift Subscription Ban Injunction Affirmed 


I n the February, 1998, issue of PLY 
we reported Crofton v. Spalding 
and Crofton v. Ocanaz. Both were un- 
published rulings from the U.S. district 
court in Spokane, Washington. Two sepa- 
rate judges ruled that a Washington State 
Penitentiary (WSP) policy requiring that 
prisoners purchase all books and maga- 
zine subscriptions from their prison trust 
accounts was unconstitutional. The 
policy specifically banned gift subscrip- 
tions and book gifts. On March 26, 1999, 
the court of appeals for the Ninth circuit 
affirmed the lower court rulings. 

The district courts issued injunc- 
tions prohibiting WSP officials from 
applying the trust fund account purchase 
requirement to books and magazines. The 
district court denied the plaintiff, Clayton 
Crofton, damages because he eventually 
received the publication he had initially 
been denied, and the court held the de- 
fendants were entitled to qualified 
immunity from money damages because 
the case law on this issue was not clearly 
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established. The case arose when 
Crofton’s stepfather purchased a book for 
Crofton from a bookstore which then 
shipped thebook to him. Also at issue in 
the lower court but not mentioned in the 
published Ninth circuit ruling, were sev- 
eral magazine subscriptions that were 
given to Crofton, including PLN , which 
he was not allowed to receive because he 
did not purchase them from his prison 
trust fund account. The prison official 
defendants appealed and Crofton cross 
appealed. 

The Ninth circuit ruled: “The district 
court properly held that the state of Wash- 
ington has failed to show that the blanket 
prohibition of gift publications, even pub- 
lications sent directly by the publisher, is 
reasonably related to any valid penologi- 
cal objective.” 

In its appeal the state claimed the ban 
on gift publications was necessary to 
control extortion and contraband. “Yet the 
state does not explain how requiring pris- 
oners to pay for the items from their own 
accounts furthers such a goal when prison 
regulations also demand that publica- 
tions originate with the publisher.” 

“Here, although the state has had 
ample opportunity to develop a record, it 
has offered no justification for a blanket 
ban on the receipt of all gift publications. 
Nor has it described any particular risk 
created by prisoners receiving such pub- 
lications. In sum, the state has shown no 
rational relationship between the policy 
and the legitimate penological objectives 
that it has asserted. Under the First amend- 
ment, this is what the state must do to 
justify the restriction. The injunction must 
be affirmed.” 

The court rejected Crofton’s cross 
appeal that challenged the lower court’s 
denial of damages. Because Crofton did 
not show he had suffered any damages 
the court did not reach the qualified im- 
munity issue. The court also held that 
Crofton had not adequately raised, in the 
lower court, the issue of whether he was 
provided with sufficient due process 
when the book was censored. Therefore, 
the appeals court declined to address it. 
Likewise, the court declined to address 
Crofton’s motion for contempt against the 
defendants because, despite the injunc- 
tion, WSP officials were still applying the 
policy to other WSP prisoners. 


The court held there was insufficient 
evidence of this in the record. (WSP offi- 
cials have censored PLN on this basis, 
well after the injunctions were in place. 
When PLN appealed the censorship, the 
censored PLYs were duly delivered to our 
subscribers. The DOC’s position ap- 
peared to be that the injunctions applied 
only to Crofton, rather than against the 
policy itself.) 

The appeals court also held that 18 
U.S.C. § 1702. which criminalizes ob- 
struction of the U.S. mails, does not 
apply in the prison context. Likewise, the 
temporary delay of delivering books 
through the prison’s property room does 
not violate the First amendment. See: 
Crofton v. Roe. 170 F.3d 957 (9th Cir. 
1999). 

Despite the fact that two district 
court judges had held the WSP gift pub- 
lication ban was unconstitutional, on 
January 10, 1999, the Washington DOC 
changed its mail policy, DOC Policy 
450. 100, and made the trust fund pur- 
chase requirement for publications 
statewide policy At this point, prison 
officials in the Ninth circuit cannot claim 
qualified immunity for censoring gift 
publications on the basis that they were 
not paid for from the prisoners’ trust 
fund account. The Washington DOC’s 
ban on gift subscriptions is also being 
litigated in Humanists of Washington v. 
Lehman, an ACLU of Washington spon- 
sored lawsuit that is challenging the 
Washington DOC’s wide ranging cen- 
sorship practices. 

As far as PLN knows, only some 
state prisons in Alabama, Missouri and 
Virginia censor gift subscriptions and 
books and impose a trust fund purchase 
requirement on prisoners. PLY has been 
censored on this basis in Alabama and 
Missouri. PLY has already filed suit chal- 
lenging the Alabama policy (see next 
month’s PLY) and are preparing to do so 
in Missouri. 

Readers should note that Crofton is 
the only published ruling on this issue 
from any court. Crofton represented him- 
self pro se in the district court where he 
won both cases. On appeal, Michael 
Gendler, a Seattle ACLU cooperating at- 
torney, represented Crofton. Mr. Gendler 
also represents PLY in the HOW v. 
Lehman litigation. H 
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$660,000 Awarded in Pos t-Sandin Segregation Suit 


O n February 26, 1999, a federal 
jury in Rochester, New York, 
awarded New York state prisoner David 
McClary $660,000 in damages after find- 
ing he was improperly held in 
administrative segregation for over four 
years. In the March, 1999, issue of PLN 
we reported McClary v. Kelly, 4F. Supp.2d 
199 (WD NY 1998) which sets out the 
facts of the legal case and the legal issue 
to be decided at trial. 

McClary spent more than four years 
in segregation because prison officials 
claimed the notoriety of McClary ’s crime 


(McClary was convicted of killing a po- 
lice officer guarding the home of a drug 
witness) put him at risk in the prison’s 
general population. McClary claimed he 
was denied due process because no mean- 
ingful review of his segregation 
placement ever took place. 

This case is significant for several 
reasons. First, McClary used expert testi- 
mony from psychiatrists to show that 
prolonged isolation causes a number of 
psychological problems. Second, the 
court held that McClaiy had met the very 
demanding standard set forth in Sandin 


VitaPro President Arrested 


I n the latest development in the on- 
going VitaPro scandal involving 
the Texas Dept, of Criminal Justice, Yank 
Barry was arrested Feb. 11, 1999. Barry, 
president of Montreal-based VitaPro 
Foods Inc., was indicted in January 1998 
with former state prison chief James A. 
“Andy” Collins [PLN, July 1998], 

Collins was charged with six federal 
counts of bribery, conspiracy, money- 


laundering and fraud in connection with 
a TDCJ contract to purchase $33.7 mil- 
lion worth of VitaPro, a soy-based meat 
substitute, for the state prison system. 

VitaPro president Yank Barry faces 
charges of conspiring to hide illegal pay- 
ments to Collins by funneling them 
through a front company; Barry was ar- 
rested after arriving in Houston on a flight 
from Canada. 


Private Prison Guard is State Actor for § 1983 Purposes 


A federal district court in New 

YvMexico held that a guard em- 
ployed by Corrections Corporation of 
America was a “state actor” acting under 
“color of state law” when he allegedly 
raped a woman prisoner. The court also 
held that the guard was not immune from 
suit for compensatory and punitive dam- 
ages under the New Mexico Tort Claims 
Act because he was not a state employee; 
instead he was an independent 
contractor’s employee. 

Tanya Giron, a New Mexico prisoner, 
fileda42U.S.C. § 1983 suit in federal court 
claiming that on May 26, 1994, Danny 
Torrez, a guard at the New Mexico 
Women’s Correctional Facility run by 
CCA, entered her cell and forcibly raped 
her. The court stated that Torrez acted 
under “color of state law” because he was 
performing job functions normally attrib- 
uted to state authority, i.e. the strictly 
governmental authority to incarcerate 
people. Torrez also used his position as a 
guard to gain access to the prisoner’s cell. 
That he then forced the prisoner to have 
sex with him was a definite misuse of state 
authority and was attributable to the State. 
The court further went on to rule that al- 


though Torrez was a “state actor” acting 
under color of state law, he was not im- 
mune from suit because the Tort Claims 
Act grants immunity only to public em- 
ployees performing their assigned job 
functions, and excludes independent 
contractors. Since Defendant Torrez was 
an independent contractor’s employee 
the Act grants him no immunity from tort 
liability. 

Giron also sued CCA officials claim- 
ing that they deliberately disregarded 
substantial risk to her and denied her nec- 
essary psychological care. These claims 
were dismissed by the court who ruled 
that there was insufficient evidence that 
the officials knew a substantial risk of 
serious harm existed; that specific par- 
ticulars of the design of the prison did 
not lead to a finding of risk of serious 
harm; and that the evidence was suffi- 
cient that the prison officials did allow 
the prisoner necessary medical care. 

While this case did goto trial, Giron 
lost on the merits [ PLN, February, 1999], 
However, this case can be useful for those 
litigants who are suing private prison 
employees. See: Giron v. CG4,14F. Supp. 
2d 1245 (D.N.M. 1998). ■ 


v. Connor, 5 1 5 US 472 ( 1 995) in that the 
length and conditions of McClary’s soli- 
tary confinement were an “atypical and 
significant” hardship in the context of 
prison life. 

That the jury awarded substantial 
damages against former New York DOCS 
commissioner Thomas Coughlin III and 
three prison wardens is also significant. 
The defendants’ attorneys said they 
would ask the court to overturn the ver- 
dict. 

Source: Associated Press | 


The TDCJ is pursuing a lawsuit to 
cancel the VitaPro deal, claiming the con- 
tract was fraudulent and the department 
had no authority to enter into the agree- 
ment. The state Supreme Court has 
agreed to hear the case. 

Source: The Dallas Morning News | 
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Withholding Dental Care Violates Eighth Amendment 


A New York federal district court 
held that failure to treat a 
prisoner’s abscessed wisdom tooth was 
a sufficiently serious medical condition 
to sustain an Eighth Amendment claim. 
The court also held that material issues 
of fact as to whether the prison’s health 
services director was deliberately indif- 
ferent to a prisoner’s serious medical 
needs, and whether sergeants on the 
prison’s security staff directed guards 
not to release prisoners for medical ap- 
pointments precluded summary 
judgement in their favor. 

Francisco Ramos, a prisoner at the 
Attica Correctional Facility in Attica, NY, 
filed a 42 U.S.C. § 1983 complaint alleg- 
ing that Dr. David O'Connell, the prison’s 
health services director, and prison ser- 
geants Gavigan and Coffey, violated his 
Eighth Amendment right to be free from 
cruel and unusual punishment when they 
deliberately denied him medical treatment 
for an abscessed tooth. 


by Ronald Young 

Ramos “refused to be treated for tu- 
berculosis (TB) upon his entry into the 
New' York State Department of Correction 
Services (DOCS) system and was there- 
fore placed in medical quarantine in the 
Special Housing Unit.” He was allowed 
out of his cell only ten minutes a week for 
a shower and any scheduled legal visits. 

On several occasions during 1995, 
Ramos complained of tooth pain and re- 
quested to see a dentist. He was told 
that he was being denied medical treat- 
ment on the orders of Dr. O’Connell 
because he had refused to take a TB test. 
Ramos filed a grievance which was re- 
solved in his favor, and a dental 
appointment was scheduled for him. Still, 
sergeants Gavigan and Coffey directed 
guards to not take Ramos out of his cell 
for medical appointments due to his 
medical quarantine status. This scenario 
was played-out several times for the rest 
of the year until appointments were no 
longer scheduled. 


The court determined that objec- 
tively Ramos' abscessed wisdom tooth 
“constitutes a sufficiently serious 
enough medical condition to sustain a 
claim that he was denied medical treat- 
ment.” See: Chance v. Armstrong, 143 
F.3d698 (2ndCir. 1998). [PLN, Dec, 1998] 
The court noted that subjectively, to 
establish deliberate indifference. Ramos must 
prove O’Connell, Gavigan and Coffey had 
the culpable state of mind to wantonly inflict 
pain on him. The court held that Ramos had 
shown that Dr. O’Connell is responsible for 
enforcing the policy denying medically quar- 
antined prisoners medical and dental 
treatment, and there was sufficient informa- 
tion to create a question of fact as to whether 
Gavigan and Coffey directed guards not to 
release Ramos for appointments. Therefore, 
these remain triable issues of fact for a jury 
to consider and the court denied summary 
judgement motions of these defendants. See: 
Ramos v. O’Connell , 28 F.Supp.2d 796 
(W.D.N.Y. 1998) ■ 


Liberty Interest In Parole-Required Custody Classification 


A federal district court in Massa- 
chusetts held that depriving a 
prisoner of eligibility for minimum secu- 
rity classification, when it’s a necessary 
prerequisite for parole consideration, 
violated the prisoner’s equal protection 
right to be treated as other prisoners simi- 
larly situated. The court also held that 
the prisoner had a due process liberty 
interest in eligibility for minimum secu- 
rity classification. 

The prisoner, John Carillo, was sen- 
tenced to a life term under the laws of 
Rhode Island prior to 1989 and “is statu- 
torily eligible for parole after having 
served ten years of his sentence.” How- 
ever, to be granted parole Carillo must 
have successfully completed “at least six 
months in a minimum security facility.” 

In Carillo’s case, the problem began 
when the Rhode Island DOC transferred 
Carillo to the Massachusetts Correctional 
Institute at Cedar Junction under the New 
England Corrections Compact. "Pursu- 
ant to the Compact, Carillo remains 
subject to the parole jurisdiction of Rhode 
Island.” Carillo alleged in his 42 U.S.C. § 
1983 complaint that he has been unable 
to “satisfy the parole conditions estab- 
lished by the Rhode Island parole board 


since “it is the policy of the Massachu- 
setts [DOC] to classify prisoners serving 
life terms at a level of security no lower 
than medium security'.” 

The court concluded that for equal 
protection purposes Carillo “is similarly 
situated to those inmates convicted un- 
der the laws of Rhode Island and subject 
to its penal and parole authorities.” In 
reaching its conclusions the court found 
that Carillo had no constitutional or statu- 
tory right to receive parole, a particular 
institutional classification or due process 
in the classification process. See: 
Greenholtz v. Nebraska Penal Inmates , 
99 S.Ct. 2100 (1979); Moody v. Daggett, 
97S.Ct. 274(1976). 

Using the “atypical and significant 
hardship” standard enunciated in Sandin 
v. Conner, 115 S. Ct. 2293 (1995), thecourt 
rejected Carillo’s claim that mandatory lan- 
guage in the Compact created a liberty 
interest. It did. however, conclude that 
“[b]ecause Carillo will not even be con- 
sidered for parole without first attaining a 
minimum security classification, and be- 
cause he would be eligible for such a 
classification in Rhode Island, .. . he has a 
liberty interest in eligibility for a minimum 
security placement” in as much as his in- 


eligibility for such placement in Massa- 
chusetts imposed on him an “atypical 
and significant hardship in relation to the 
ordinary incidents of prison life.” 

The court emphasized “that it is the 
direct relationship of the minimum secu- 
rity classification to parole that creates a 
liberty interest.” See: Carillo v. DuBois, 
23 F.Supp.2d 103 (D.Mass. 1998) ■ 


In Brief 

As of late- 1997, Ohio has more 
than 14.000 prison employees at 29 
facilities and plans to add three more 
prisons — and 1 ,500 to 2,000 employ- 
ees — in the next three years. State 
officials say that many of the new 
jobs could go to welfare recipients, 
citing a successful Summit County 
JOBS program that has placed more 
than 100 welfare recipients into 
prison jobs over the past four years. 
“This represents the direction in 
which we are heading, as we move 
away from the idea of welfare and 
toward more of an economic devel- 
opment role,” said Jon Allen, 
spokesperson for the Ohio Depart- 
ment of Human Services. 
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No Interlocutory Appeal on Supervisory Liability 
When Guard Stabs Prisoner 


T he court of appeals for the Fifth 
circuit held that it lacked juris- 
diction to hear a warden's interlocutory 
appeal disputing material facts in the case. 
The court also held that letters from a pris- 
oner alerting supervisory prison officials 
to risks or dangers are sufficient to im- 
pose liability on those officials for harm 
that later befalls the prisoner. 

Eric Smith, a Louisiana state prisoner, 
sent several letters to Louisiana State 
Penitentiary (LSP) warden John Whitley 
complaining that guard Steve Brengettsy 
[Smith misspelled Brengettsy 's name on 
the complaint which is why the case name 
differs from the spelling used in the case 
and this article] was threatening and ver- 
bally abusing him. Smith complained to a 
prison lieutenant and shift supervisor as 
well. No action was taken. Eventually 
Brengettsy stabbed Smith in the stom- 
ach. Smith then filed suit claiming the 
stabbing violated his Eighth and Four- 
teenth amendment rights. Smith also 
claimed that Whitley was liable for failing 
to properly supervise Brengettsy and in- 
vestigate Smith’s complaints. 

Whitley filed a motion for summary 
judgement, claiming he was entitled to 
qualified immunity from suit. The district 
court denied the motion because 
Whitley’s evidence supporting his mo- 
tion was not authenticated and he did not 
deny being aware of Smith’s complaints. 
Whitley then filed an interlocutory' ap- 
peal over the denial of his summary 
judgment motion. 

Under Behrens v. Pelletier, 516 U.S. 
299, 116 S.Ct. 834 (1996) and Johnson v. 
Jones, 515 U.S. 304, 115 S.Ct 2151 (1995) 
appellate courts can hear interlocutory 
appeals concerning the denial of quali- 
fied immunity only if the issue(s) raised 
involve a matter of law separable from the 
merits of the claim. The appellate courts 
lack jurisdiction to hear interlocutory ap- 
peals that involve disputes over the 
evidence, material facts, etc. The court 
held that in this case it lacked jurisdiction 
to hear Whitley’s appeal and dismissed 
it remanding the case to the district court 
for further proceedings. 

Supervisory officials can be held li- 
able under section 1983 for a 
subordinate’s wrongful actions when the 


supervisor breaches a duty imposed by 
law and the breach causes the plaintiff’s 
constitutional injury'. “To hold a supervi- 
sor so liable, the plaintiff must show that: 
(1) the supervisor either failed to super- 
vise or train the subordinate official; (2) a 
causal link exists between the failure to 
train or supervise and the violation of the 
plaintiff’s rights; and (3) the failure to train 
or supervise amounts to deliberate indif- 
ference. Hinshaw v. Doffer, 785 F.2d 1260, 
1263 (5th Cir. 1986). For an official to act 
with deliberate indifference, The official 
must be aware of facts from which the 
inference could be drawn that a substan- 
tial risk of harm exists, and he must also 
draw the inference. ’ Farmer v. Brennan, 
511 U.S. 825, 837, 114 S.Ct. 1970, 1979 
(1994); Wilson v. Setter , 501 U.S. 294, 111 
S. Q. 2321 (1991).” 

Whitley argued that under Farmer 
his failure to investigate Smith’s com- 
plaints was reasonable, as a matter of law. 
because over 6,000 complaints were filed 
each year at the LSP. Whitley claimed 
Smith’s letters were not specific enough 
to appraise him of the danger Smith faced 
and that Smith bears the burden of show- 
ing Whitley actually drew the inference 
that Brengettsy posed a “substantial risk 
of serious harm” to Smith. The appeals 
court quickly rejected each argument. 

The court dryly noted that Whitley 
provided no legal support for his argu- 
ment that he could not be expected to 
look into each and every complaint. The 
court noted that while prisoners must 
complain about a specific threat to a su- 
pervisory official in order to give the 
official actual notice, “we have never re- 
quired that a supervisory official be 
warned of the precise act that the subor- 
dinate official commits .... Rather, all that 
we (and the supreme court) have required 
is that the official ... be aware of facts from 
which the inference could be drawn that 
a substantial risk of serious harm exists.” 
On an interlocutory appeal the court 
lacked jurisdiction to resolve the factual 
question of whether Smith's letters satis- 
fied this standard. 

“Whitley presents no authority to 
support his argument that the number of 
prisoner complaints itself makes a failure 
to investigate an objectively reasonable 


response to a specific complaint and in- 
deed, the number of prisoner complaints 
would appear to cut both ways in deter- 
mining the reasonableness of a prison 
official’s response.” The reasonableness 
of the response was also a factual ques- 
tion that could not be resolved on an 
interlocutory appeal. 

The court held that whether Whitley 
drew the inference that Smith was at risk 
of serious harm was a matter of disputed 
fact to be resolved at trial. Readers should 
note that only Whitley sought qualified 
immunity. Brengettsy did not, apparently, 
claim that the law was not clearly estab- 
lished that guards stabbing prisoners 
might somehow violate the Eighth 
Amendment. This is not a ruling on the 
merits. The appeals court remanded the 
case to the district court for further pro- 
ceedings. See: Smith v. Brenoettsv, 158 
F.3d908 (5th Cir. 1998). 
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Kansas Good Time Forfeiture Violates Ex Post Facto 


T he Kansas court of appeals held 
that the retrospective application 
of a new prison rule governing the forfei- 
ture of good time credits violated the Ex 
Post Facto Clause when the rule took ef- 
fect after the prisoner ’s crime was committed 
and it disadvantaged the prisoner. 

In 1987, Jeffrey Garner was sen- 
tenced to prison on a robbery 
conviction. He was later paroled but his 
parole was revoked and he was returned 
to prison. As a result of several prison 
rule violations Garner had 13 months of 
good time credits forfeited and withheld, 
pursuant to K.A.R. 44-6-142, as amended 
on March 1, 1995, extending his condi- 
tional release date (CRD) from August 5, 
1997, to September 5, 1998. 

Garner petitioned for habeas corpus, 
arguing that the forfeiture of good time 
credits under the 1995 rule disadvantaged 
him because under the rules that were in 
effect when he committed his crime, the 
penalties he would have suffered for the 
disciplinary violations - including the 
loss of good time credits - would have 
affected only his parole eligibility date 
and not his CRD 

Harvey R. Cox, MS 
Corrections Consultant 
(Federal Inmates) 
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The court agreed that if the CRD P.2d 227 (Kan: 1998) and Bankes v. 
would not have been affected under the Simmons, 963 P.2d412 (Kan. 1998) [PLN, 
1987 rules, K. A. R. 44-6-142(1995 Supp.) March, 1999] and that it had also consid- 
is ex post facto, as applied to Gamer. ered the holding in Spradling v. Maynard, 

Noting the lack of any evidence in 527F.Supp. 398(W.D.Okla. 1981). 
the record on this issue, the court found Because the court’s decision was 
the comments of counsel for the DOC to “based primarily on comments of coun- 
be instructive. The court concluded that sel,” it remanded the case to the trial court 
it was apparent - as the DOC’s attorney for an evidentiary hearing with instruc- 
admitted - that under the prior rules, tions to determine what Garner’s CRD 
Gamer ’s CRD would not have been af- would be if the good time credits that were 
fectedby his violation of prison rules. As forfeited and withheld under K.A.R. 
such, the court held “that K.A.R. 44-6-142(1995 Supp.) were forfeited and 
44-6-142(1995 Supp.) is an ex post facto withheld under the rules in effect in 1987. 
law as applied to [Garner] and is, there- The court ordered that if this computa- 
fore, void as to [Garner].” tion shows that Garner’s CRD is in the 

The court noted that its holding was past, the trial court is to order his immedi- 
dictated by the Kansas Supreme Court ate release. See: Garner v. Nelson, 963 
decisions in Stansbury v. Hannigan , 920 P.2d 1242 (Kan. App. 1998). HI 

Denial of HIV Medication Subjects Medical 
Contractor to Liability 

A federal district court in Maine ing HIV positive is considered a “serious 
held that a former pretrial de- medical need” for Eighth and Fourteenth 
tainee had stated a claim when a jail’s amendment and ADA purposes. PHSwas 
medical contractor denied him his HIV aware of that need but was deliberately 
medication for three days. indifferent to that need by refusing to pro- 

David McNally was arrested and vide needed medication, 
booked into the Cumberland County jail The court rejected PHS’saigument that 

in Maine. During the booking process significant harm is a requirement fora medi- 
McNally told jail staff he was HIV posi- cal indifference claim. In any case, McNally 
five and on a strict regimen of medication, sufficiently alleged sufficient harm by stat- 

Thejail had contracted with Prison Health ing he was hospitalized with medical 

Services, Inc. , (PHS) to provide medical complications arising from the denial of his 

care to jail prisoners. McNally told the HIV medication. Readers should note this 
PHS physician of his medical needs and was not a ruling on the merits. 

McNally’s personal doctor called the jail While no motive is stated for PHS 

and confirmed McNally’s prescription denying McNally his medication, this 
and dosages. PHS denied the medication case is typical of for profit medical care 
request. McNally spent three days in the contractors. HIV medications are veiy ex- 
jail without his medication before bailing pensive, costing between $10,000 to 

out. He was then hospitalized for several $60,000 a year. PHS is a for profit corn- 
days as a result of the interruption of his pany, it makes money by not providing 

medication, which was compounded by a medical care to prisoners, especially ex- 
beating by police. pensive drugs. The danger to the HIV 

McNally sued PHS and Cumberland positive is not mentioned by the court, 
jail officials claiming they violated his Protease Inhibitors, the drugs being used 
constitutional right to adequate medical to treat the HIV positive, are a mixture of 
care and the Americans with Disabilities different drugs with individualized dos- 
Act(ADA),42U.S.C. § 12131. PHS fileda ages. To be effective the medications must 
motion to dismiss, claiming McNally’s be taken on a schedule. By interrupting 
complaint did not show, as a matter of that schedule the risk is that the HIV vi- 
law, that PHS was deliberately indifferent rus will mutate to a form that is resistant 
to his medical needs. The court denied to these drugs. Which puts McNally’s 
the motion. life at risk as well as endangering public 

The court held McNally had alleged health. See: McNally v. Prison Health 
sufficient facts which, if proven, would Services, Inc., 28 F. Supp. 2d 671 (D ME 
show he had a serious medical need. Be- 1998). H 
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BOP Erred in Running State Sentence Consecutive 

to Federal Sentence 


A federal district court in Oregon 
granted a federal prisoner’s pe- 
tition for habeas corpus, ordering his 
immediate release from confinement. The 
court held that the federal Bureau of Pris- 
ons (BOP) improperly treated the 
prisoner’s concurrent California state sen- 
tence as consecutive to his federal 
sentence, thereby extending his term of 
confinement by three years. 

Donald Cozine was convicted of fed- 
eral drug charges and sentenced to 37 
months in prison. He was later sentenced 
to 80 months in prison on California drug 
charges. The California sentencing judge 
expressly ordered that the state sentence 
run concurrently to the federal sentence 
and recommended that Cozine serve the 


federal sentence in California pursuant to 
Calif.Penal Code § 2900(b)(2). 

Although Cozine had already served 
67 months when he was paroled from his 
California sentence, the BOP refused to 
release him, insisting that he still owed 14 
months on his federal sentence. 

The BOP argued that: (1) under 18 
USC § 3584(a) the federal sentence auto- 
matically runs consecutively to the 
California sentence because the federal 
judge did not expressly order that it run 
concurrently - although at the time the 
federal sentence was imposed there was 
no other sentence that it could be made 
concurrent with or consecutive to; and 
(2) the Assistant U.S. Attorney who pros- 
ecuted Cozine allegedly advised the BOP 


that he thought the federal judge would 
have wanted the sentences to run con- 
secutively had he been asked. 

The court rejected the BOP’s argu- 
ments, concluding that its decision was 
“manifestly erroneous and contrary to 
law” and “as arbitrary and capricious as 
if the agency had erroneously based its 
decision upon another inmate’s file, or 
had simply flipped a coin.” The court also 
observed that Cozine’s case is not an iso- 
lated incident, noting that federal officials 
have refused to honor concurrent Cali- 
fornia sentences for decades, despite 
efforts by California’s legislature and 
courts to remedy this problem. See 
Cozine v. Crabtree, 15 F.Supp.2d 997 


(D.Or.1998). ■ 

Infraction Inadmissible at Criminal Trial 


T he court of appeals for the Sev- 
enth circuit held that a district 
court erred when it admitted testimony on 
the outcome of a prison disciplinary' hear- 
ing in a criminal trial on the same charges. 

Anthony Thomas was convicted in fed- 
eral court of mailing death threats to the state 
prosecutor that had prosecuted him on state 
criminal charges. Thomas was in an Illinois 
state prison when he mailed the death threats. 
At the criminal trial an Illinois prison employee 
testified that Thomas had been infracted and 
found guilty by a disciplinary committee of 
mailing the death threats. Thomas objected 
but was overruled. The appeals court af- 
firmed the oonviction, finding that while error 
occurred, it was harmless. 


The appeals court held that under 
Fed.R.Evid. 403 testimony of the disci- 
plinary hearing should not have been 
admitted at trial. "The probative value of 
the testimony was limited at best, since 
the sole purpose of the hearing was to 
determine whether Thomas should be dis- 
ciplined under IDOC policies, not whether 
Thomas had violated federal criminal 
law. . . . And the risk of unfair prejudice was 
substantial. The jury was unaware that 
Thomas was not given the procedural 
protections that exist in federal court ... 
or that the IDOC did not have to decide 
whether Thomas was guilty beyond a rea- 
sonable doubt. From the jury’s vantage 
point, the IDOC had resolved one of the 


issues in the criminal trial —whether 
Thomas caused the October. 1992, letter 
to be sent to Walker.” 

The court held the district court erred 
when it overruled Thomas’ objection to 
the testimony about the outcome of the 
disciplinary hearing. However, the court 
held the error was harmless and did not 
affect the jury’s verdict in light of other, 
extensive evidence against Thomas. This 
ruling may be useful to prisoner litigants 
in criminal trials where charges are 
brought after disciplinary proceedings in 
the prison system have concluded. It may 
also be useful in civil trials. See: United 
States v. Thomas, 155 F.3d 833 (7th Cir. 
1998). ■ 


Arizona Prisoners Can Pay Filing Fee in Installments 


A n Arizona appellate court held 
that a lower court had erred in 
ruling incarcerated felons were required 
to prepay, in its entirety, all filing fees 
when filing civil actions. 

Jose Inzunza-Ortega attempted to file 
a civil suit in Maricopa county (Phoenix) 
superior court with in forma pauperis sta- 
tus. The court clerk rejected the suit, 
claiming that Arizona Revised Statutes 
(ARS) § 12-302(L)(2) required that incar- 
cerated felons prepay the entire $ 140 fifing 
fee when filing suit. 

Inzunza-Ortega then filed a petition 
for a special action in the appellate court 
arguing that ARS 8 12-302(L)(2) denied 


him access to the courts. Without reach- 
ing the merits of the constitutional issue, 
the appeals court granted relief. 

The court relied on ARS 8 1 2-302 (F), 
which allows prisoners to pay filing fee 
costs in installments If they file in forma 
pauperis. This statute was upheld as con- 
stitutional by a federal district court. See: 
Beck v. Symington, 972 F. Supp. 532 (D 
A Z \991)[PLN, Mar. 1998], but has been 
amended since then. The court acknowl- 
edged a “seeming conflict” between ARS 
12-302(L)(2) and § 12-302(E) and § 
12-302(m). 

The court held that ARS § 
12-302(E) applied to this case and the 


superior court clerk erred in applying 6 
12-302(L)(2)0 The case was remanded 
with instructions to the Maricopa 
county superior court to accept the civil 
action and allow inzunza-Ortega to pay 
Ihe filing fee in installments under ARS 
§ 12-302(E). 

The court left for another day the is- 
sue of whether ARS 1 2-302(L)(2) impeded 
the right of court access for Arizona pris- 
oners not confined in Arizona DOC 
prisons, i.e.. Arizona state prisoners con- 
fined in federal prisons, out of state or in 
private prisons. See: Inzunza-Ortega v. 
Superior Court , 968 P.2d 63 1 (Ariz. App. 
Div. 1 1998). ■ 
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Adequate Opportunity for Discovery Required 


T he court of appeals for the Sec- did history of guard violence and abuse, 
ond Circuit held that when a pro The prisoner was also demoted from com- 

se prisoner brings a colorable claim missary clerk to janitor, 

against supervisory prison officials, and In 1 994, the prisoner sued the Attica 
those officials respond with a disposi- warden, alleging that he was transferred 
tive motion based on the prisoner’s failure in retaliation for filing the earlier suit. He 

to identify the real culprits, dismissal sought damages, and an injunction requir- 
should not occur without additional time ing his return to the Attica Honor Block 
for discovery to ascertain the identity of and restoration to his commissary job. 
those responsible. After the warden answered the com- 

In 1992, a long-time Attica prisoner plaint by denying that the transfer was 

filed a civil rights action against the war- retaliatory and invoking qualified immu- 
den and others. Shortly thereafter, his nity, the prisoner moved for appointment 
pending transfer to a decent prison was of counsel. The trial judge, relying on cir- 

canceled. A year later, the prisoner was cuit policy, refused to appoint counsel 
transferred to Clinton, a prison with a sor- until the prisoner ’s allegations “withstood 

Washington Restitution Order Expired 


Ten Years i 

T he Washington state court of 
appeals granted a prisoner ’s per- 
sonal restraint petition, holding that 
under RCW 9.94A. 142(1994) his resti- 
tution obligation expired 10 years after 
his release from confinement for the 
crimes which gave rise to the restitu- 
tion order. 

In 1986, Brandt Sappenfield was sen- 
tenced to prison and ordered to pay 
restitution for various property crimes. 
Sappenfield was released from confine- 
ment after serving a one-year prison term, 
but was returned to prison in 1989 to serve 
a 24-year sentence for murder. 

In 1996, Sappenfield filed a personal 
restraint petition seeking relief from the 
1986 restitution order. He argued that un- 
der RCW 9.94 A. 142(1986) the trial court 
lost jurisdiction to enforce the order af- 
ter August 1996 because 10 years had 
elapsed since the order was entered. The 
State argued, however, that a 1994 
amendment to RCW 9.94 A. 142, redefin- 
ing the limits of the court’s jurisdiction 
over the collection of restitution applied 
to Sappenfield and tolled his 1986 resti- 
tution obligation until after his release 
from confinement for the 1989 murder 
conviction. 

The court agreed that the 1994 
amendment could be applied to 
Sappenfield, but rejected the State’s toll- 
ing argument. The court held that under 
RCW 9.94A. 142(1994) once an offender 
has been released from confinement for 
the crimes which gave rise to the restitu- 


Tter Release 

tion order, “the court’s jurisdiction over 
the enforcement of that order runs with- 
out being tolled and ends 10 years after 
the date of release.” The court held that 
under this amendment, Sappenfield’s res- 
titution obligation expired in August 1997, 
10 years after his release from confinement 
for the 1986 convictions. 

Relying on Quick v. Jones, 754 F.2d 
1521 (9th Cir. 1985), the court acknowl- 
edged that Washington prisoners have 
“a vested property right to the funds in 
[their] prison accounts],” but rejected 
Sappenfield’s argument that the retro- 
spective application of RCW 
9. 94A. 142(1994) violated the constitu- 
tional prohibition against ex post facto 
laws and his right to due process of law. 
The court held that the amendment could 
be applied retroactively because it did not 
change the “quantum of punishment” 
since it did not increase the amount of 
restitution he owed. 

Washington readers should note 
that a 1997 amendment to RCW 
9.94A. 120(12) grants the court author- 
ity to extend its jurisdiction an additional 
10 years for the collection of restitution. 
That amendment was not at issue in the 
reported case because there was no in- 
dication that the court extended 
jurisdiction there. See: In re 
Sappenfield, 964 P. 2d 1204 
(Wash.App.Div. 1 1998). The state su- 
preme court granted review and has 
heard argument in this case. PIN will 
report its outcome J| 


a motion to dismiss or for summary judg- 
ment.” 

Without the benefit of counsel, the 
prisoner apparently botched his discov- 
ery' efforts. According to the appellate 
court, the prisoner neglected to request 
any documents pertaining to the admin- 
istration of the transfer process or the 
officials who normally cany out transfers. 
As a result, the warden denied any in- 
volvement in the transfer and he moved 
for summary judgment. 

The trial court granted dismissal with 
the usual boilerplate rhetoric about 
“conclusory” allegations. The district 
court also concluded that the warden had 
shown that he was not involved in the 
transfer, and he was entitled to qualified 
immunity, nonetheless. 

As a threshold matter, the appeals 
court rejected the trial court’s reasons for 
denying appointment of counsel. The 
court noted that the trial court relied on 
the old policy, which was disapproved in 
Hendricksv. Coughlin, 114F.3d 390, 391 
n2(1997). 

The court also recognized that the 
prisoner “could not reasonably have been 
expected to understand prisoner transfer 
procedures or to be able to identify the 
officials involved... without the assis- 
tance of an attorney.” Even though the 
prisoner was afforded an opportunity for 
discovery, the court excused the failure 
to identify the responsible officials as 
being “understandable under the circum- 
stances.” 

The court cited several cases sup- 
porting the appropriateness of 
maintaining supervisory personnel as 
defendants in lawsuits stating a colorable 
claim, at least until the plaintiff has been 
afforded an opportunity to identify the 
subordinate officials, who are personally 
liable. 

The court reminded the district court 
of its “responsibility . . . to insure that con- 
stitutional deprivations are redressed and 
that justice is done.” The court concluded 
that dismissal was premature, and that the 
prisoner, who was now represented by 
counsel, should have an adequate oppor- 
tunity to initiate appropriate discovery to 
identify the officials responsible for the 
challenged transfer orders. The judgment 
below was vacated. See: Davis v. Kelly, 
160 F.3d 917 (2nd Cir. 1998). ■ 
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Texas Courts Must Hold Hearing Before Dismissing Suit For Having No Arguable 
Basis In Fact; Prisoners Cannot Sue Individual Guards Under Texas Tort Claims Act 


A Texas state appellate court 
held that prison guards may 
not be sued as individuals under the 
Texas Tort Claims Act, Texas Civil Prac- 
tice and Remedies Code §§ 
10 1 .00 1 10 1 . 109, and district courts may 
not dismiss a prisoner’s suit for failing to 
state an arguable basis in fact without 
first holding a hearing. 

John Lentworth, a Texas state pris- 
oner, owned a radio that was seized by a 
guard who charged Lentworth with a dis- 
ciplinary infraction. The radio was 
destroyed before the expiration of a 
seven-day “investigation” period man- 
dated by prison administrative directive 


AD-03. 72(c)(3). During the subsequent 
disciplinary hearing, Lentworth’s prop- 
erty papers were not accepted by the 
hearing officer as evidence of ownership 
of the radio. Lentworth filed suit under 
the Texas Tort Claims Act. On its own 
initiative and without holding a hearing, 
the district court issued a general order 
dismissing the suit with prejudice as frivo- 
lous or malicious pursuant to Texas Civil 
Practice and Remedies Code § 
14.003(a)(2). Lentworth appealed. 

The court of appeals held that “ 
(b)ecause the trial judge held no hearing, 
his basis for determining that appellant’s 
causes of action were frivolous or mali- 


cious could not have been because he 
found that they had no arguable basis in 
fact.” Therefore, the court of appeals re- 
viewed the cause for a basis in law that 
would support dismissal. Noting that a 
suit under the Texas Tort Claims Act must 
be against a governmental unit, the court 
of appeals held that a prisoner cannot sue 
an individual guard under the Texas Tort 
Claims Act. The court of appeals reformed 
the judgment to dismissal without preju- 
dice because Lentworth could still sue 
the guards individually for conversion, a 
common law tort. See: Lentworth v. 
Traham, 981 S.W.2d 720(Tex App. -Hous- 
ton (1st Dist.) 1998). B 


IDEA Confers Riot to Education Even In SK 


T he First Circuit court of appeals 
has held that a prisoner receiv- 
ing educational services under the 
Individuals with Disabilities Education 
Act (IDEA), 20U.S.C. § 1415(e)(4)(B), is 
entitled to a free and public education un- 
der an individualized education plan (IEP) 
even if incarcerated in a security housing 
unit (SHU). 

Marc Adams, a New Hampshire state 
prisoner, was denied an education while 
incarcerated. While in general population 
he requested and received an IEP under 
the IDEA based upon his learning dis- 
ability. The IEP included 51/2 hours of 


daily instruction. Thereafter, he was re- 
classified to an SHU and denied an 
education. 

Adams requested an administrative 
due process hearing pursuant to 20 
U.S.C. § 1415(b)(2). The federal hearing 
officer concluded that the IDEA over- 
rode security concerns and ordered NH 
to implement the original IEP in the SHU 
or allow Adams out of the SHU to at- 
tend classes. The state appealed to the 
federal district court. The court over- 
turned the hearing officer’s order and 
instructed the parties to draft a new IEP. 
Since Adams had completed high 


school by then, the new IEP included 
some college classes. 

Adams claimed that the addition of 
college courses to his IEP, which he 
would not have obtained without the liti- 
gation, made him the prevailing party and 
thus entitled to attorney’s fees. The court 
held that the state was the prevailing 
party because it had an adverse order 
overturned notwithstanding the fact that 
the court recognized Adams’s right to an 
IEP while in the SHU. Adams appealed 
solely on the issue of attorney fees and 
lost. See: State of NH. v. Adams, 159F.3d 
680(lstCir. 1998). H 


No Suspicion Required for CA Parolee Searches 


T 'he California supreme court held 
that no suspicion of any wrong- 
doing is required for the warrantless 
searches of the homes and property 
where California parolees reside. 

Rudolfo Reyes was a California pa- 
rolee. As a condition of his parole Reyes 
had signed a parole agreement which in- 
cluded a standard condition: “You and 
your residence and any property under 
your control may be searched without a 
warrant by an agent of the Department 
of Corrections or any law enforcement 
officer.” 

Reyes’ parole agent received an 
anonymous tip that Reyes was using 
drugs. Upon searching a shed on Reyes’ 
property, a small amount of methamphet- 
amine was found. The trial court denied 
Reyes’ motion to suppress and Reyes 


pleaded guilty. The court of appeals re- 
versed, holding the search was unlawful 
and the drugs should have been sup- 
pressed. See: People v. Reyes, 59 
Cal.Rptr. 826. The supreme court re- 
versed. 

The supreme court held that “when 
involuntary search conditions are prop- 
erly imposed, reasonable suspicion is no 
longer a prerequisite to conducting a 
search of the subject’s person or prop- 
erty. Such a search is reasonable within 
the meaning of the Fourth Amendment 
as long as it is not arbitrary, capricious or 
harassing.” 

The court held parolees have no le- 
gitimate expectation of privacy protecting 
them from warrantless, suspicionless 
searches. Therefore, evidence resulting 
from such searches should not be ex- 


cluded from parole revocation or criminal 
proceedings. In so holding, the court re- 
versed its prior ruling People v. Burgener, 
224 Cal. Rptr. 112, 714 P.2d 1251 (Cal. 
1986). The court also held that its new 
ruling could be applied retroactively to 
cases that were not yet final. 

The court did pay lip service to the 
notion that parolees have some protection 
from unreasonable searches. The court 
cited cases holding parolee searches ille- 
gal when done too often, at unreasonable 
hours, or for “arbitrary and capricious” 
reasons. It remains to be seen how these 
“protections” play out in the real world. 

Three justices dissented from the 
majority ruling and would not have 
overruled Burgener. See: People v. 
Reyes, 80 Cal. Rptr. 734, 968 P.2d445 
(Cal. 1998). ■ 
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Qualified Immunity in Transexual Treatment Case 


I n the December, 1998, issue of PLN 
we reported Farmer v. Hawk, 99 1 
F. Supp. 19 (D DC 1998). Dee Farmer, a 
federal pre operational male to female 
transsexual, challenged the Bureau of 
Prisons (BOP) policy of not providing 
adequate treatment to transsexual pris- 
oners. The district court denied the 
defendants’ motion for summary judg- 
ment, holding that transsexualism 
constitutes a "serious medical condition” 
for Eighth amendment purposes. One de- 
fendant, the BOP’s medical director, 
appealed claiming he was entitled to quali- 
fied immunity. The court of appeals for 
the District of Columbia circuit reversed, 
holding he was entitled to qualified im- 
munity. The case illustrates the difficulty 
in suing BOP bureaucrats in the D. C. Cir- 
cuit. 

Farmer sent several letters to 
Wenneth Moritsugu, the BOP’s medical 
director, seeking treatment for his trans- 
sexual condition. Moritsugu responded to 
one letter, stating the BOP would not pro- 
vide any of the three treatments requested 
by Farmer: hormone therapy, castration 
and psychotherapy. Farmer did not re- 
quest sexual reassignment surgery. 

This appeal conoems only Moritsugu ’s 
liability for money damages in his individual 
capacity. The court notes that government 
officials are immune from suits for damages 


unless their conduct violates "clearly estab- 
lished” constitutional rights. Moritsugu 
conceded the facts as alleged by Farmer The 
district court had upheld the BOP’s policy 
on treating transsexualism, a ruling Farmer 
did not challenge. (Unlike government de- 
fendants who can file interlocutory appeals 
on qualified immunity issues, plaintiffs must, 
with few exceptions, wait until a final judg- 
ment has been entered disposing of the entire 
case on the merits.) 

The appeals court assumed, but did 
not rule, that transsexualism is a serious 
medical condition for Eighth amendment 
purposes. The court held that 
Moritsugu ’s failure to order treatments 
allowed by the BOP policy was immate- 
rial because Farmer did not show a 
demonstrated medical need for any of the 
treatment options. 

The court held that Moritsugu could 
not be held liable for Farmer ’s alleged lack 
of treatment because he was not the BOP 
doctor who determined Farmer’s course 
of medical treatment. “In short. Farmer’s 
pleas to Moritsugu were plainly mis- 
guided. The appropriate recourse was, 
first and foremost, through the local medi- 
cal personnel who were responsible for 
Farmer’s treatment decisions.” The court 
held there was nothing to show Moritsugu 
was deliberately indifferent to Farmer’s 
medical needs. 


This ruling is at odds with other cir- 
cuits that have held that supervisory 
prison officials can be held liable for in- 
dividual and systemic deficiencies in 
prison medical care. The court in this case 
was totally disingenuous when it stated 
that subjecting government officials to 
liability for money damages would make 
it impossible to find qualified people to 
fill government jobs. Since the govern- 
ment indemnifies its employees in 
lawsuits, there is no individual account- 
ability nor incentive for officials to follow 
the law: even if found liable it is taxpay- 
ers who will foot the bill 

The court did not state if Farmer had 
sought declaratory or injunctive relief on 
her claims, relief which is not affected 
by a qualified immunity defense. Also 
not mentioned was whether Farmer had 
sued the local BOP doctors who actu- 
ally refused to provide her with 
treatment. 

The net effect of this ruling is to make 
it virtually impossible to bold the BOP’s 
medical director liable for medical mis- 
treatment by BOP doctors. It is also 
illustrative of the D.C. Circuit’s anti pris- 
oner bias. BOP prisoners would do well 
to avoid the D. C. Circuit and file their suits 
in the circuit the claim arose in. See: 
Farmer v. Moritsugu, 163 F. 3d 610' '(D.C. 
Cir. 1998). 


$130,000 In Damages and Fees Awarded In NY Retaliation Suit 


I n the October, 1996, issue of PLN 
we reported A Inutt v. Cleary, 913 
F. Supp. 160 (WD MY 1996). The case 
involves New York state prisoner Jeffrey 
Alnutt who filed suit in 1990 after vari- 
ous guards at the Wende Correctional 
Facility retaliated against him to prevent 
him from performing his duties as a mem- 
ber of the Inmate Grievance Resolution 
Committee. The retaliation consisted of 
verbal abuse, physical assaults, a trans- 
fer to another prison, a fabricated false 
positive urinalysle test and a biased dis- 
ciplinary hearing. The court appointed 
Margaret Somerset to represent Alnutt 
pro bono. 

After denying the defendants’ sum- 
mary judgment in the earlier ruling, the 
case went to trial in July, 1 998, and a jury 
found one guard had retaliated against 
Alnutt. The jury awarded Alnutt $35,000 


in compensatory damages. The parties 
settled the case before the jury could con- 
sider punitive damages. The defendants 
waived their right to appeal the verdict 
and Alnutt withdrew his claim for puni- 
tive damages. 

Alnutt then moved for$106, 167.99 in 
attorney fees and costs under 42 U. S.C. § 
1988. This ruling consists solely of the 
attorney fee and costs issue. The parties 
agreed that the Prison Litigation Reform 
Act (PLRA) limit on attorney fees did not 
apply to this action because it was filed, 
and Somerset was appointed, before the 
PLRA’s enactment. 

While attorneys seeking fees under 
§ 1988 can seek fees at their current rates 
(to offset the delay in payment), Somerset 
sought only her historic fees, i.e., the rate 
she charged at the time she performed the 
work. Her rates varied between $120 to 


$ 1 80 an hour over the course of the litiga- 
tion. Somerset presented affidavits from 
prominent local attorneys attesting that 
these were appropriate market rates for 
that area. 

The court held that Somerset’s fee 
request was very reasonable but reduced 
the amount sought by ten percent to re- 
flect the dismissal of Alnutt’ s disciplinary 
hearing claim. The court also awarded at- 
torney fees for work done on the case by 
summer associates, a paralegal and two 
librarians. The total attorney fee award 
was $91,212.30. 

The court also awarded costs total- 
ing $3,525:86 for phone calls, copying, 
travel, faxes, depositions and service of 
process. The court disallowed reimburse- 
ment for $ 125 In computer research costs. 
See.Alnuttv. Cleary, 27 F. Supp.2d395 
(WD NY 1998). B 
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Edwards No Bar to Seg Suit 


A federal district court In Michi- 
gan held that a retaliatory in- 
fraction lawsuit could be pursued via 
42 U.S.C. § 1983 even though the disci- 
plinary bearing result bad not been 
invalidated. The court also held that the 
plaintiff’s claim that a guard had threat- 
ened to have him shot for filing a 
grievance required a trial. 

Arthur Johnson, a Michigan state 
prisoner, was threatened by guard 
James Freeburn. Johnson complained 
about the threats and Freeburn later 
confronted Johnson and instructed a 
tower guard to shoot Johnson if he 
moved. Freeburn also infracted 
Johnson, causing him to spend six days 
in administrative segregation. Johnson 
filed suit under § 1983 claiming he was 
subjected to retaliation for exercising 
his First amendment right to petition the 
government for redress of grievances. 

In the defendants’ second motion 
for summary judgment the court refused 
to dismiss the claim related to Freeburn 
threatening to have Johnson shot. The 
court held that if true, Johnson’s claim 
would entitle him to relief. The court 
held that the party’s conflicting testi- 
mony required a trial to resolve. 

The most significant part of the rul- 
ing deals with the court’s lengthy 
analysis to Johnson’s challenge to the 
segregation placement. The defendants 
argued that Heck v. Humphrey, 5 12 U. S. 
477, 114 S.Ct. 2364 (1994) and Edwards 
v. Balisok, 520 U.S. 641, 117 S.Ct. 1584 
(1997) barred the § 1983 action because 
the segregation decision had not been 
invalidated administratively or via court 
action. Readers should note that no 
good time credits were involved, the 
punishment consisted solely of six days 
in segregation. 

Of crucial importance in the Heck 
and Edwards analysis is whether a fa- 
vorable ruling In a § 1983 action would 
effect the duration or length of the 
plaintiff’s confinement and whether a 
favorable ruling in the plaintiff’s favor 
would call into question the underly- 
ing judgment. Also of importance is 
whether the plaintiff is still “in custody” 
for purposes of seeking habeas relief. 
The absence of a habeas remedy may 
preclude the invalidation requirement. 


The court held that Spencer v. Kemna, 
523 U.S. 1, 118 S.Ct. 978 (1998) narrowed 
Heck and Edwards. The court gives a 
lengthy, detailed discussion to this issue 
and concludes: “In light of Spencer, there 
simply is not a Heck/Balisok issue present 
when a plaintiff brings a § 1983 claim when 
he or she is no longer “in custody....” 

. In a prison context, where there has 
been no deprivation of good time credits 
(as there was in Preiser and Balisok) and 
the inmate has served whatever period of 
time in segregation or top lock that was 
Imposed by the bearing officer, again there 
is no concern that a § 1 983 action could be 
used as an end run on the habeas exhaus- 
tion requirement or for issue preclusive 
effects to force a state court to reach a 
conclusion that the conviction or disci- 
plinary bearing was invalid. 

“In the present case, the only sanc- 
tion plaintiff received from the bearing 


officer was six days In top lock. This 
sanction had been served by the time he 
commenced his § 1983 action, and he was 
not ‘in custody’ because of any wrong- 
ful disciplinary determination. Thus, for 
the reasons stated above, this suit 
should not be precluded by Heck and 
Balisok. ” The defendants’ motion to 
dismiss was denied. 

This ruling is significant because, to 
date, the circuit courts have not addressed 
the applicability of Spencer to suits chal- 
lenging disciplinary hearings that do not 
result in the loss of good time credits. 
While most circuit courts have held that 
Heck/Edwards applies only in cases that 
involve the loss of good time credits, some 
circuits have held that Heck/Edwards ap- 
plies to cases involving only segregation 
placement, even after the sanction has 
been served. See: Johnson v. Freeburn, 
29 F. Supp.2d 764 (ED MI 1998). ■ 


New York Work Release Suit Dismissed 


I n the February, 1 997, issue of PLN 
we reported Roucchio v. 
Coughlin, 923 F. Supp. 360 (ED NY 
1996), which held that New York prison- 
ers may have a due process liberty 
interest in work release status. In this 
ruling, the same court held that before a 
42 U.S.C. § 1983 suit can be filed over a 
disciplinary removal from work release, 
the action must first be invalidated by a 
court ruling. 

Ronald Roucchio was in a New York 
prison system work release program in 
1 99 1 . He violated the terms of his work 
release by being convicted of drunk 
driving. (He was not allowed to drink 
alcohol or drive while on work release.) 
Roucchio did not inform work release 
officials of his arrest and conviction, 
when they learned of it, Roucchio was 
immediately transferred to a state prison 
without a hearing. Six months later, 
Roucchio was given a hearing that rec- 
ommended his removal from work 
release. Roucchio filed an Article 78 pe- 
tition in Few York superior court 
challenging his removal from work re- 
lease. The petition was dismissed. 
Roucchio then filed a 42 U.S.C. § 1983 
suit In federal court seeking only money 
damages. Roucchio did not challenge 


the outcome of the hearing, only the pro- 
cedures used. 

In its first ruling, the court denied 
the defendants’ motion to dismiss, hold- 
ing that dismissal was inappropriate at 
that stage of the proceedings. This rul- 
ing was on the defendants’ motion for 
summary judgment. 

In granting the motion and dismiss- 
ing the suit, the court held that the suit 
was barred under / leek v. Humphrey, 512 
U.S. 477, 114 S.Ct. 2364 (1994 )[PLN. Sep. 
1994] and Edwards v. Ballisok, 520 U.S. 
641, 117 S.Ct. 1 584 ( 1 997) | PLN, July; 1997] 
because Roucchio had not obtained a 
court ruling invalidating his removal from 
work release. Therefore, the court did not 
reach the question of whether New York 
prisoners actually have a due process 
liberty interest in work release status. 
The court also held that Roucchio had 
not shown any compensable injury as a 
result of his removal from work release 
because be did not dispute the underly- 
ing facts that led to his removal from 
work release: namely, being found guilty 
of drunk driving in state court. 

The court also held the defendants were 
entitled to qualified immunity from money 
damages. See: Roucchio v. Coughlin, 29 F. 
Supp. 2d 72 (ED NY 1998). ■ 
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Washington EFV Cut Off Date Questioned 


A federal district court in Wash- 
ington held that a prisoner had 
been wrongly prevented from applying 
to the state’s Extended Family Visiting 
(EFV) program. The court also held that 
prison rules restricting EFV participation 
to prisoners married before their incar- 
ceration did not violate the ex post facto 
clause. 

EFVs are private, overnight visits 
between prisoners and immediate family 
members. Washington is one of five 
states that still has such a program (the 
others are NY, CA, NM and MS). In 1 995 
Washington’s EFV program came under 
attack by reactionary legislators. [PLN, 
March, 1995], This was compounded 
when Todd Hiivala, a prisoner at the 
Clallam Bay Correction Center, stabbed 
and almost killed his wife during an EFV 
Hiivala’s attack ended only after a guard 
shot him. [PLN, Oct. 1995] In response 
to the Hiivala incident and legislation that 
would eliminate EFVs, the Washington 
Department of Corrections (DOC) en- 
acted DOP Policy 590. 100 on February 
13, 1995, that significantly changed 
which prisoners could participate in the 
EFV program. 

Among the changes the policy en- 
acted were that it prohibited from EFV 
participation prisoners in close custody; 
that had a history of domestic violence 
and; at issue in this case, requiring that 
prisoners be married prior to their incar- 
ceration before seeking to participate in 
the EFV program with a spouse. The 
policy retroactively set January 10, 1995, 
as the cut off date for prisoners to apply 
for EFVs with spouses. 

Karlton Daniel submitted his mar- 
riage application in 1994. Prison officials 
claim they lost it. Daniel resubmitted his 
application and was eventually married 
in November, 1995. Daniel then submit- 
ted an EFV application which was denied 
by Airway Heights Correction Center 
(AHCC) superintendent Kay Walter, on 
the ground that he was married after the 
January, 1995, cut off date. After getting 
an evasive, bureaucratic run around, 
Daniel filed suit. The court granted par- 
tial summary judgment in Daniel’s favor 
and partial summary judgment in the de- 
fendants’ favor. 

The court held that restricting EFVs 
to prisoners married prior to their incar- 


ceration served a legitimate penological 
interest because a spouse who marries a 
prisoner after incarceration may not be 
familiar with the prisoner’s behavior or 
criminal history. 

The court also held that the 
“grandfathering” clause of DOP Policy 
590. 100, which allowed prisoners already 
participating in the EFV program to con- 
tinue in it regardless of when they were 
married, was constitutional. The court 
held the differentiation between prison- 
ers with a good track record of EFV 
participation and those with no track 
record served a legitimate penological 
purpose. The court did not address 
whether the policy would withstand con- 
stitutional scrutiny in cases where a 
prisoner participates in the EFV program 
with other family members and then mar- 
ries. Even with a “good track record” of 
EFV participation an application for par- 
ticipation with a spouse married after 
imprisonment would be denied under the 
current policy. 

The court ruled in Daniel’s favor by 
holding that the uncontroverted evi- 
dence showed Daniel had submitted his 
EFV application in 1994, well before the 
1995 cut off date. Thus, he was eligible 
for the “grandfathering” exception of 
the policy. The court remanded the case 
to the DOC “in order that plaintiff’s ap- 
plication be processed, pursuant to 
DOP 590. 100’s grandfathering clause.” 

“Further reason exists for the re- 
mand to the Department of Corrections, 
Were it necessary for the court to reach 
the issue of whether the above 
grandfathering clause exception is ra- 
tionally related to a legitimate 
penological purpose, the court would 
have to conclude that it is not. There is 
simply nothing in the record which 
would support holding that defendants 
unequal treatment of inmates depend- 
ing on the date on which an inmate 
submitted his application for participa- 
tion in the EFV program is reasonably 
related to furthering a legitimate peno- 
logical purpose.” The court observed 
that “unequal treatment based on date 
of submission of the FFV application 
does not further the prison’s goal of 
minimizing the security risks attendant 
with the EFV program.” 


The court noted that It gave the 
defendants three opportunities to ad- 
dress this issue and they refused to do 
so. Rather than respond to the court’s 
orders “Defendants have Instead ex- 
plained in detail why the effective cut 
off date of the grandfathering clause Is 
January 10, 1995. Surely, defendants do 
not believe that using a non arbitrary 
date to classify Inmates, who are other- 
wise similarly situated, justifies arbitrary 
disparate treatment of those two 
classes of inmates. Indeed, the right to 
equal protection would be a hollow 
right if that is all that is required to sat- 
isfy even rational basis review.” 

After the court granted Daniel’s 
motion to publish the ruling, the defen- 
dants filed a motion for the court to 
reconsider and vacate its ruling. The 
court denied the motion, noting it was 
34 days late. The defendants claimed 
their attorney was too busy to respond. 
The court observed that a busy sched- 
ule does not excuse neglect by counsel 
“Particularly in view of the large num- 
ber of attorneys employed in the 
Attorney General’s office.” 

This ruling is very narrow and fact 
specific. PLN is aware of at least seven 
unsuccessful federal court challenges 
and one state court challenge to DOP 
Policy 590.100. In those cases, the 
courts simply held there was no consti- 
tutional right to EFVs and refused to 
examine the plaintiffs’ equal protection 
claims. [“WA EFV Ban Upheld.” PLN, 
May, 1997], See: Daniel v. Rolfs, 29 F. 
Supp.2d 1184 (ED WA 1998). || 


In Brief 

Punitive damages are awarded 
in fewer than 4 percent of civil law - 
suits that reach juries, and are 
awarded most frequently in busi- 
ness cases in which a claimant has 
been harmed financially rather than 
physically, according to a 1 997 study 
by the Rand Institute for Civil Jus- 
tice. 
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AR: Little Rock parole officer Will- 
iam Lambert was arrested March 17, 
1999 after police found 10 grams of 
methamphetarnine in his possession. 
He was charged with intent to deliver 
and released on a $52,500 bond. 

AZ: Robert Wayne Vickers, sen- 
tenced to death for killing fellow death 
row prisoner Wilman Holsinger in 1982, 
was executed May 5, 1999. Vickers had 
torched Holsinger’s cell after Holsinger 
made rude comments about his niece. 

FL: On Jan. 15, 1999 the city of 
Longboat Key agreed to a $1.7 million 
settlement with the husband and son 
of Elizabeth Veltmann to end a lawsuit 
claiming that a botched investigation 
of her death led to the men’s wrongful 
convictions on arson charges. Carl and 
Christopher Veltmann spent five years 
in prison before being acquitted at a 
second trial in Sept. 1996. They accused 
police and fire dept, officials of losing 
evidence, conducting warrantless 
searches, misleading a grand jury and 
concealing information that indicated 
Elizabeth’s death was a suicide. 

MO: Roy Roberts, 46, sentenced 
to death for participating in the murder 
of prison guard Tom Jackson during a 
1983 riot was executed on March 10, 
1999. 

MS: Tunica Co. Sheriff John J. 
Pickett III resigned and pleaded guilty 
to federal extortion charges on March 
1, 1999. Pickett, 39, admitted he had ex- 
torted weekly payments from a bail 
bondsman over a two-year period. Chief 
Deputy Willie Lee Starks and Michael 
Hardy, the second and third in command 
at the Tunica Co. Sheriff’s Department 
were arrested in October 1998 for ex- 
torting payments to protect local drug 
dealers. 

NJ: Fort Dix prisoner Erwin Koti, 
serving two years for fraud, was 
charged in April 1999 with impersonat- 
ing Attorney General Janet Reno in a 
forged letter seeking his release. Koti 
wrote the letter on a prison computer. 

NJ: Federal prisoner George Davis 
filed a lawsuit in Feb., 1999 claiming a 
sleep disorder that causes him to snore 
loudly is causing problems with other 
prisoners. Davis, 58, accuses officials 
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at the Federal Correctional Institution 
at Fort Dix of ignoring a medical condi- 
tion that has put him in danger because 
it disturbs others’ sleep. A prison 
spokesman said the facility tries to 
place prisoners who snore loudly in the 
same cell block. 

OH: Delaware Municipal Court 
Judge Michael Hoague, 44, went to trial 
in Feb. 1999 on charges of menacing 
and coercion stemming from a road rage 
incident in which he contacted two 
people and threatened to punish them 
for driving aggressively. 

OH: On Feb. 2, 1999 Mahoning Co. 
Sheriff Philip A. Chance was indicted 
on federal extortion and racketeering 
charges. He is accused of soliciting and 
accepting bribes from a reputed mob 
boss and extorting campaign contribu- 
tions from a local businessman John 
Chicase, a former Sheriff’s Dept, super- 
visor who implicated Chance, has plead 
guilty to racketeering charges. 

OK: A trusty at the Comanche Co. 
jail used a long barbecue fork to 
threaten a jail guard, then freed eight 
other prisoners in an early-morning es- 
cape on March 11, 1999. 


A federal district court in Illinois 
held that a jail prisoner had 
stated a claim upon which relief could 
be granted in his lawsuit alleging retali- 
ation. David Lewis was a prisoner in the 
Cook county (Chicago) jail in Illinois 
where he worked as a law library clerk. 
Lewis filed a grievance against a guard 
named Germany. A month later three 
other guards questioned Lewis about a 
red mark on his neck. Lewis claimed it 
was a pimple, the jail doctor claimed it 
was a hickey. While Lewis denied hav- 
ing been attacked or being gay he was 
fired as a law library clerk as a result. 

Lewis filed a 42 U.S.C. § 1983 suit 
claiming the three guards had conspired 
with Germany to have him fired from his 
job because of his previous grievance. 
The defendants filed a motion to dis- 
miss under Fed.R.Civ.P. 12(b)(6), 
arguing Lewis had failed to state a claim 
upon which relief could be granted. 
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Russia: On Feb. 2, 1999 Russia’s 
highest court banned all death sen- 
tences until the jury system is adopted 
throughout the country. The Constitu- 
tional Court ruling effectively abolished 
capital punishment; only 9 of the 
country’s 89 regions have adopted the 
jury system. Russia promised to abol- 
ish the death penalty when it joined the 
Council of Europe in 1996. 

Switzerland: Walter Stuerm was ar- 
rested March 10, 1999 on bank robbery 
charges and returned to prison, from 
where he has escaped 8 times. Stuerm 
has achieved near cult status in Swit- 
zerland and is known as the “jail break 
king.” 

TX: The family of Archie White Jr., 
a state prisoner who died in June 1998 
as a result of heat exposure, has filed a 
$1.5 million wrongful death suit. White 
collapsed after being transported in an 
unairconditionedbus from a prison near 
Lubbock to one near Abilene; he was 
forced to remain on the bus for an hour 
in direct sunlight after it arrived. Prison 
doctors had said he should avoid ex- 
treme heat due to medication he was 
taking. H 


The court dismissed Lewis’s 
court access and equal protection 
claims but held Lewis had adequately 
stated a retaliation claim. The court 
noted that prisoners alleging retalia- 
tion for the exercise of constitutional 
rights must allege a chronology of 
events from which retaliation can be 
plausibly inferred. The court cites 
numerous Seventh circuit cases on 
this topic and held that Lewis had met 
the standard. 

The court held that Lewis had ad- 
equately pleaded a claim against all 
four guards in their individual capaci- 
ties. Readers should note this is not a 
ruling on the merits and is at a very 
preliminary stage of the proceedings. 
The ruling will be useful to parties liti- 
gating retaliation claims in the Seventh 
circuit. See: Lewis v. Cook County 
Dept, of Corrections, 28 F. Supp.2d 
1073 (NDIL 1998). ■ 
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376 Days In New York Seg ‘Atypical and Significant’ Hardship 


A federal district court in New 
York held that a state prisoner’s 
376-day confinement in segregation was 
an atypical and significant hardship pur- 
suant to Sandin v. Conner, 515 U.S. 472 
(1995). 

Raymond Lee, a New York state pris- 
oner, was infracted for allegedly 
assaulting a guard. At a Tier III 
superintendent’s hearing, he was found 
guilty and sentenced to two years in a 
Special Housing Unit (SHU). He was 
transferred to a unit housing disciplin- 
ary SHU prisoners that offered very few 
programs. He spent a total of 376 days in 
SHU. He appealed the disciplinary case 
to the Supreme Court of the State of New 
York, which annulled the the disciplinary 
disposition and ordered Lee’s records ex- 
punged due to “conflicting evidence” 
and “denial of Lee’s right to meaningful 
assistance with his defense.” 


Lee filed suit under 42 U.S.C. § 1983 
alleging prison officials violated his due 
process rights by denying him an em- 
ployee assistant at his hearing. The court 
granted Lee’s motion for summary judg- 
ment against the hearing officer. Lee v. 
Coughlin, 902 F.Supp. 424 (S.D.N.Y. 1995). 
However, the court granted the hearing 
officer’s motion for reconsideration in 
light of the "atypical and significant” hard- 
ship standards set forth in Sandin. 

On reconsideration, the court com- 
pared the SHU conditions in New York 
with disciplinary segregation in Hawaii, 
the setting of Sandin. The court also 
compared the levels of punishment in the 
two states. The court held that the disci- 
plinary hearing in Sandin was more akin 
to the Tier II New York hearings than the 
Tier III hearing in this case. Hawaii’s offi- 
cials could not impose more than 30-days 
of disciplinary segregation, at a Tier III 


FRAP 24 Good Faith Standard Not High 


T he court of appeals for the Sev- 
enth Circuit held that district 
courts should not apply inappropriately 
high standards when making “good faith” 
determinations on in forma pauperis (IFP) 
motions under Rule 24 of the Federal 
Rules of Appellate Procedure (FRAP). 
The court also noted that these certifica- 
tions have not been altered by the 
enactment of the Prison Litigation Re- 
form Act. 

This case involves a prisoner who 
was shot in the back by a cop after sur- 
rendering. The case proceeded to trial, 
where a jury rendered a verdict in the 
cop’s favor. The prisoner’s post-trial 
motions for judgment as a matter of law 
and for a new trial were denied, and the 
prisoner appealed. 

Along with his notice of appeal, the 
prisoner filed a FRAP 24(a) motion with 
the trial court seeking leave to appeal IFP. 


However, the district court denied the 
prisoner’s motion because it failed to ar- 
ticulate the grounds for the appeal, and 
because the court could not envision a 
good faith basis for the appeal. 

Conversely, the court of appeals was 
quick to recognize that the prisoner’s 
post-trial motions provided sufficient 
notice of the issues to be appealed. As a 
result, the trial court’s reasoning was 
found to be improper. 

Citing Barefoot v. Estelle, 463 U.S. 880, 
893 (1983), the appeals court recognized 
that even the higher standard for obtain- 
ing certificates of probable cause did not 
require a showing of success on the mer- 
its. By analogy, the court determined that 
all that is required in this case is an argu- 
able basis for the appeal. Since this standard 
was clearly met, the court granted the pris- 
oner IFP status to appeal. See: Pate v. 
Steven, 163F.3d437(7thCir. 1998) ■ 
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hearing, a New York prisoner could be 
sentenced to unlimited SHU. 

Furthermore, Hawaii’s prison offi- 
cials were authorized to impose up to 
60-days of segregated confinement es- 
sentially identical to disciplinary 
confinement for no reason at all. By con- 
trast, “New York regulations limit the 
exercise of New York’s discretion in plac- 
ing prisoners in both punitive and 
non-punative segregation.” The discre- 
tion- limiting regulations created a liberty 
interest for prisoners in remaining free of 
SHU confinement because “states can 
create liberty interests when they create 
explicit procedural protections before im- 
posing segregation and hardships in 
segregated punishment that are atypical 
of the ordinary incidents of prison life. In 
New 1 York, like many states, year-long 
sentences in virtual isolation conditions, 
even while exercising, with limited visits 
and virtually no personal belongings, 
present a dramatic departure from ordi- 
nary' prison life.” 

“ [U] nlike the conditions in Hawaii 
as examined in Sandin, New York’s puni- 
tive segregation is punitive and imposes 
conditions of confinement significantly 
different” from that in general population 
or non-disciplinary segregation. “In New 
York, unlike Hawaii, the full isolation of 
punitive confinement, compounded by 
the duration and the loss of all privileges 
of long-term punitive confinement, do 
impose a major disruption’ in an inmate’s 
environment.” 

Having found the conditions in New 
York’s SHU to be significant, the court 
moved on to whether they were atypical. 
To do this, the court compared the lengths 
of time prisoners in New York are typi- 
cally sentenced to spend in SHU. An 
extensive statistical breakdown and 
analysis of New York’s disciplinary sen- 
tencing scheme for 1993-1995 with many 
tables is included in the opinion. Having 
determined that less than 1% of general 
population prisoners receive SHU sen- 
tences of one year or more, the court held 
that it was unusual for a prisoner to be 
sentenced to serve such a sentence. 
Thus, Lee met the atypical and signifi- 
cant requirement of Sandin and the court 
denied the prison official’s motion for 
reconsideration. See: Lee v. Coughlin, 26 
F.Supp.2d 615 (S.D.N.Y. 1998). ■ 
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‘Victims’ Rights’ As A Stalkinghorse for State Repression 


H ow the ruling class defines and 
punishes “crime” goes a long 
way towards demonstrating whose class 
interests are being served by the crimi- 
nal justice system. The criminal justice 
system in the United States is used as a 
tool of social control to ensure that dan- 
gerous classes of people, primarily the 
poor, are kept disorganized, disoriented 
and otherwise incapable of mounting 
any serious, organized challenge to the 
political and economic status quo. 

A key component of this strategy 
is to first define crime so that the poor 
are overly included and the wealthy and 
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By Paul Wright 

powerful are largely excluded and weeded 
out of the arrest, prosecution, conviction 
and imprisonment cycle. For an excellent 
discussion of this process see The Rich 
Get Richer, The Poor Get Prison, by Jef- 
frey Reiman. [Available from PLN.\ 

The flip, and equally important, side 
of this process lies in defining who is a 
victim and who isn’t. At different levels 
some victims are defined as 'worthy,” oth- 
ers are not. Recent years have seen 
increased activity by victims’ rights 
groups as well as legislatures who loudly 
claim concern for the victims of crime. 
While more questions than answers exist 
on this complex issue, to date, “victims’ 
rights” has been used primarily to expand 
state power and repression in a manner 
that police and prosecutors would other- 
wise have been unable to do directly. 

The first step lies in defining who "the 
victim” is. An illustrative example are the 
steps being taken to add a victims’ rights 
amendment to the U S. constitution. This 
amendment would require that prosecu- 
tors notify victims of any court hearings 
involving the defendant, give victims an 
opportunity to speak at sentencings, be 
consulted about plea agreements, etc. This 
amendment is due to be voted on by the 
U.S. senate in the near future. A key 
change made after the bill was introduced 
was to define the term '‘victim” to include 
only die victims of violent crime. The vic- 
tims of economic and property crime are 
excluded from coverage by this amend- 
ment. Since more people are victimized by 
economic and property crime than violent 
crime apparently that victim majority is not 
worthy of protection. 


The thousands of people bilked out 
of their life savings by the likes of fraudu- 
lent scamsters Charles Keating and Jim 
Bakker are among those not considered 
worthy of protection as victims. Just as 
criminal activity by corporations and the 
wealthy is effectively decriminalized 
through lax enforcement of the laws or 
diversion into the civil justice system, so 
too are the victims of predation by cor- 
porations and the wealthy “devictimized.” 
Workers killed in accidents that result from 
a company’s cost cutting measures to 
maximize profit are not victims. Consum- 
ers killed by dangerous products 
knowingly marketed by corporations to 
make more money are also not victims. 

A miner killed because his employer 
cut costs on safety measures is not a vic- 
tim. His widow 1 who loses her life savings 
due to fraud by bank owners is not a vic- 
tim, even having her car stolen by local 
thieves does not make her a victim. But, if 
she is robbed at gunpoint of five dollars, 
she is now' a victim worthy of constitu- 
tional protection. 

Good Victims and Bad Victims 

Various studies have shown that a 
majority of incarcerated sex offenders 
were themselves sexually abused when 
they were children. At w hat point do the 
sexually abused cease being victims and 
become criminals? When they are ar- 
rested? 

Getting beyond the defining of who 
is an official victim and who isn’t, lets 
examine the victims of violent crimes 
against the person (murder, rape, robbery 
and assault with bodily injury). Here the 
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Victims (continued) 

key issue defining a person as a victim is 
not merely a matter of economic loss but 
the key issues of the identities of the vic- 
tim and the victimizer. Or, not all victims 
are equal. 

A point raised by some prosecutors 
opposed to the constitutional victims’ 
rights amendment, which has been largely 
ignored by the media, is that a substan- 
tial number of violent crime victims are 
themselves criminals with their injuries 
being the result of dispute settling among 
members of the lower class criminal ele- 
ment 

Sammy Gravano was given immunity 
for the murder of nineteen of his fellow 
mafia compatriots, in exchange for his tes- 
timony against John Gotti. Obviously 
police, prosecutors and a judge decided 
that Gravano ’s 19 murdered mafia victims 
weren’t worthy of the definition. Under a 
victims’ rights amendment would the 
family’s of Gravano’s victims be allowed 
to speak out against his five year plea 
bargain sentence? When one drug dealer 
shoots another in a dispute over money 
or turf does the slower shot now become 
a victim? 

Every day across the U . S . police and 
prison guards kill, beat and brutalize the 
citizenry. Prisoners are also assaulted, 
sexually and otherwise, and subjected to 
bodily injury by their fellow prisoners and 
prison staff. However, the political estab- 
lishment is not calling on rights for these 
victims. Abner Louima, a Haitian immi- 
grant in New York City who was 
sodomized with a police truncheon in a 
police station bathroom by New York’s 
Finest, is not referred to as a “crime vic- 
tim.” We never heard the term “crime 
victim Rodney Kang” because even when 
police are convicted of criminal acts, to 
call the brutalized people “victims” nec- 
essarily implies the police perpetrators are 
criminals. And we can’t have that. 

The political problem for the advo- 
cates of “victims’ rights” becomes even 
greater when prisoners suffer injury . The 
political discourse that has been created 
around “victim rights” steadfastly implies 
what it cannot openly say: “worthy” vic- 
tims are nice, middle and upper class 
people, usually white, who are raped, 
robbed or killed by poor, violent strang- 
ers, especially Black or Latino strangers. 
If the police, media and politicians have 


made the universal face of crime that of a 
young Black or Latino man, they have 
also strived mightily to make the face of 
the universal victim that of a middle or 
upper class white woman or child. Brutal- 
ized prisoners don’t advance this political 
agenda. Hence, there is no concern what- 
soever for the prisoner who is raped, 
robbed, beaten or killed, whether by pris- 
oners or prison staff. Not surprisingly, no 
one speaks of “victims’ rights” for the 
prisoners, subjected to violent crimes 
against their person. 

Many states have specifically codi- 
fied who makes a good victim and who 
doesn’t. For example, in Washington, like 
many other states, no one who is victim- 
ized while confined in jail or prison can 
seek victim’s compensation for their inju- 
ries. (RCW 7.68.070(3)(c)) Other states, 
such as Ohio and Arkansas deny victim’s 
compensation to anyone who has ever 
been convicted of a crime. 

The use of “victims’ rights” laws 
readily shows how these political deci- 
sions defining who is and who is not a 
victim plays out in the real world. Sylvia 
Cassidy was a 24 year old North Carolina 
woman who was shot in the head and 
killed by her live-in boyfriend because 
she refused to go to the mall with him. 
When her family sought victim’s compen- 
sation to assist with her funeral expenses, 
they were denied. The North Carolina Vic- 
tims Compensation Fund Commission 
(VCFC) held that by living with her killer 
Cassidy was violating a 194 year old law 
against cohabitation, thus she was a crimi- 
nal. North Carolina like many other states, 
excludes as victims anyone involved in 
criminal activity which leads to their death 
or injury. By “cohabitating” with her boy- 
friend, Cassidy was breaking the law, ergo 
she was a criminal and not a victim. 
[“Quirk in Law Bans Claims of Victims in 
North Carolina,” Seattle Times , April 1, 
1999], 

VCFC director Gary Eichelberger 
noted that North Carolina law mandates 
denial of compensation if the victim was 
participating in any criminal activity/ “We 
wrestle with this every time we get a claim 
like this, especially when the victim is oth- 
erwise innocent, ” he said. Eichelberger 
went on to state that the Commission has 
denied compensation solely on the basis 
of cohabitation in 47 cases. Thirty-nine 
of these cases involved domestic vio- 
lence victims. Obviously they were not 
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worthy victims or they wouldn’t have 
been “living in sin” with their assailants. 

Then we reach the forgotten victim: 
people wrongfully convicted and impris- 
oned or executed. Whatever one says or 
thinks should be done with people con- 
victed of a crime, however crime is 
defined, what about the innocent? Some 
studies estimate that 1-2% of criminal 
convictions each year are wrongfully 
obtained, not in a legal sense, but as a 
matter of fact: the accused didn’t commit 
the crime for which they were convicted. 
Recent cases in Philadelphia where hun- 
dreds of prisoners were released after 
successfully showing they had been set 
up and convicted on false drug charges 
by corrupt police are but one example. 
Whatever the actual numbers, as a mat- 
ter of statistical probability, of 1.8 million 
people imprisoned in U.S. prisons and jails 
at least some are factually innocent. Few 
defenders of the criminal justice system 
claim it is infallible. 

The U.S. Supreme court has held that 
it does not violate the U.S. constitution 
to execute the innocent, so long as the 
condemned received a “fair trial.” Justice 
Blackmun commented that executing the 
innocent “bordered” on simple murder. If 
innocent people are convicted, impris- 
oned or executed for crimes they did not 
commit are they too not victims? Victims 
of a system no less, for unlike individual 
crimes committed by people acting alone, 
imprisoning and executing the innocent 
requires collusion by the police, prosecu- 
tors, judiciary, and sometimes juries and 
the media, to accomplish its end result. 
To call the imprisoned and executed in- 
nocents “victims” would call into 
question whether the entire criminal jus- 
tice system is a victimizer. 

A large part of the problem with de- 
fining who is and who isn’t a “victim” 
lies with the degree of impunity the per- 
petrators receive. Not surprisingly, 
brutalized prisoners, citizens and the 
wrongly convicted who suffer at the 
hands of police, guards, prosecutors and 
judges are not considered worthy of the 
title “victim” because the victimizing in- 
stitutions of social control: prisons, 
police, judiciary and prosecutors, are 
rarely if ever held accountable for their 
misdeeds. People can’t become a “vic- 
tim,” not a worthy victim anyway, unless 
the social and political decision is first 
made by the ruling class to have a “crimi- 


nal.” Thus the same reasoning applies to 
why people who suffer economic and 
physical harm due to the predation of the 
wealthy and corporations are also not 
considered worthy victims. 

The Politics of Victims’ Rights 

The political use of the victims’ rights 
movement is seen by the rise of this 
movement as part of the overall trend to- 
wards increased state repression that 
began in 1968 but which accelerated mark- 
edly with the Reagan presidency. Virtually 
all the well funded victims’ rights groups 
receive all substantial portions of their 
funding directly from law enforcement 
agencies or groups linked to such agen- 
cies. The result, intended or not, is that 
these groups tend to parrot the party line 
of more police, more prisons, more pun- 
ishment, more draconian laws. The Doris 
Tate Victims Bureau in California receives 
85% of its funding from the California 
Correctional Peace Officers Association, 
the union which represents prison 
guards. The union also provides the Bu- 
reau with free office space in its 
Sacramento headquarters. Not surpris- 
ingly, the Bureau likes what the union likes 
especially things like “3 strikes,” laws 
which will help ensure full employment 
for prisoiLguards, 

The net result is that those with the 
biggest vested interest in maintaining and 
expanding the prison industrial complex: 
police, prosecutors and politicians, ea- 
gerly use “victims, rights” groups as their 
stalking horses to expand repressive state 
police power in a manner that would seem 
crassly self interested if they did so di- 
rectly. 

It is important to note, however that 
not all victims, rights groups fall into this 
category. Murder Victims Families for 
Reconciliation and the restorative justice 
movement are the most notable examples 
of victims rights, groups that are not po- 
litical pawns for those who seek to 
increase state repression. But, this also 
proves the point. Who thinks of MVFR 
or restorative justice when discussing 
victims’ rights? They are neither well 
funded nor well publicized. Because their 
goal of actually helping the victims of 
property and violent crime deal with their 
loss do not advance a broader political 
agenda for the dominant class they are 
largely ignored. 


The current criminal justice system 
ill serves the victims of crime, all crime 
not just that which the ruling class frowns 
upon and the criminal defendant. Most 
people who suffer the lose of property 
would prefer compensation to the thief’s 
incarceration. Of course those robbed by 
the rich usually get neither compensation 
nor imprisonment as satisfaction. 

For the victims of personal violent 
crime committed by poor individuals the 
current system offers only punishment. 
(Which any discussion with the major- 
ity of victims’ rights advocates quickly 
leads to the conclusion that no amount 
of punishment is ever enough.) Punish- 
ment rarely gives the victim the closure 
or the perpetrator any type of empathy 
understanding or rehabilitation. But as 
long as the purpose of the criminal jus- 
tice system remains that of the tool of 
social control over the poor this is un- 
likely to change. Likewise, this is exactly 
what makes it unlikely that restorative 
justice will make inroads into the crimi- 
nal justice system. Even less likely is 
that any organized voice will call is the 
inclusion of all victims of violence and 
theft, even if the perpetrators are agents 
of the state, the wealthy and corpora- 
tions; even if the victims of these crimes 
are poor, imprisoned or socially disad- 
vantaged. 

For the foreseeable future victims will 
continue to be defined as the occasional 
white, middle and upper class person who 
is killed, raped, robbed or assaulted by a 
stranger who carries out this act in per- 
son, Unless critics of the criminal justice 
system begin to question and expose the 
current role of the “victims’ rights” 
agenda its veneer of legitimacy and influ- 
ence will go unchecked. 

Readers desiring more information 
about those groups which offer meaning- 
ful assistance to the victims and 
perpertrators of individual crime alike 
should contact: 

Murder Victims Families for Recon- 
ciliation, P.O. Box 208, Atlantic, VA 
23303-0208, (757) 824-U948 

Mennonite Central Committee 

P.O. Box 500 

Akron. PA 17501-0500 

(717)859-3889 ■ 
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From the Editor 

by Paul Wright 


S tarting with last month’s issue of 
PLN we have expanded the num- 
ber of books we offer for direct sale. This 
month we have added some more titles. 
As funds become available we hope to 
expand our list of titles further. For years 
PLN has received inquiries from readers 
asking us where they could obtain some 
of the books we review as well as afford- 
able books on prison and law related 
topics. 

Part of PLN ' s mission has always 
been public education around prison con- 
ditions, political prisoners, policies of 
mass imprisonment, raising political 
awareness around criminal justice issues 
and assisting prisoners in asserting their 
legal, political and human rights. PIN's 
magazine format limits what we can do in 
all these areas. While a magazine format 
is fine for news and analysis of current 
events, many complex topics literally re- 
quire book length exposition to make their 
point 

For the past several months I have 
been selecting titles that will be of inter- 
est and use to PLN readers. The process 
has been far from easy. Many excellent 
titles are out of print. Others are in print 


but the publishers are unwilling to sell 
them to PLN and we can’t locate a dis- 
tributor for the title. We have been 
working with several book distributors 
in order to bring you the current selec- 
tion. We are working on more titles which 
we will offer when we get the money. If 
you have any suggestions on titles you 
would like to see PLN offer let us know 
what they are. 

Let others know about our grow- 
ing selection of books. Most of the 
titles offer either radical critiques of the 
criminal justice system or simply lay out 
how the system really works. They pro- 
vide a look at the “big picture” that few 
others do. If you’ve ever wondered 
what the deal is behind the war on drugs 
or why the U S. imprisons more of its 
citizens than any other country in the 
world, we can tell you why. Most of the 
books offered have been previously 
reviewed in PLN. All are high quality, 
new, texts that due to their specialized 
subject matter are not always readily 
available in stores. As always, PLN ac- 
cepts payment with new postage stamps 
and embossed envelopes as well as 
cash, checks and money orders. 


In the not so great news depart- 
ment, PLN was recently sued by 
Kansas prisoner Jeffrey Sperry at the 
Lansing Correctional Facility in Lan- 
sing. Sperry isn’t a subscriber but he 
has sued PLN and one of our advertis- 
ers claiming he was unhappy with a 
product he purchased. PLN is in no 
way legally responsible for the ser- 
vices or products offered by our 
advertisers. However, as a practical 
matter, we have never accepted adver- 
tising from businesses we did not feel 
were reputable, above board and of- 
fering good products and services at 
reasonable prices. We still don’t. In the 
meantime, PLN is defending against 
Sperry’s suit. 

As always, we are working on ex- 
panding our circulation. Our goal is to 
have more than 3,000 subscribers by the 
end of the year. You can help us reach 
this goal by letting others know about 
PLN and encouraging them to subscribe. 
To distribute PLN samples at your meet- 
ings or events, just send us $7 and a 
mailing label and we will send you a 
bundle of 20 PLNs. Enjoy this issue and 
pass it along to others. B 


Book Review 


No Equal Justice: Race 
and Class in the 
American Criminal 
Justice System 

by David Cole, The New Press 218 
pages, $25.00 hardcover 
Review by A. Friedmann 

T hose people who have long be 
lieved that this nation’s criminal 
justice system is steeped in systemic 
racism and class-based bias will find 
vindication in No Equal Justice by 
Georgetown University law professor 
David Cole. Those people who think 
the justice system follows the creed 
of “equality under the law” will find 
Cole’s book a very disturbing read 


that challenges their idealism with 
hard facts and harder truths. For Cole, 
in crafting No Equal Justice , has 
stripped away the criminal justice 
system’s thin veneer of supposed fair- 
ness to expose its seamy underside 
rife with racial and socioeconomic in- 
equalities. 

Cole does not merely contend 
that discrimination, whether inten- 
tional or unintentional, plays an 
inherent role in the justice system. 
Rather, he asserts that “our criminal 
justice system affirmatively depends 
upon inequality” to maximize effective 
policing of the poor and marginalized 
while minimizing the impact on the 
rights of the privileged. Cole cites ra- 
cial profiling for traffic stops, coercive 
requests for consent searches, “qual- 
ity of life” policing (invariably in 


impoverished communities), and se- 
lective prosecution as examples of 
how the justice system imposes race- 
and class-based double standards. 

He discusses in depth the con- 
stitutional rules governing police 
conduct, legal representation for in- 
digent defendants, discrimination in 
jury selection, and disparate sentenc- 
ing to develop his thesis that there is 
a dual justice system: one for the 
haves and one for the have-nots, with 
the latter including most minorities. 
Cole provides historical background 
to various aspects of criminal law, 
using representative examples and 
up-to-date data; applicable case cita- 
tions are included in the extensive 
footnotes that accompany each chap- 
ter. From arrest and trial to conviction 
and sentencing, he paints a grim pic- 
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ture of a justice system with built-in 
biases. 

Cole lays at the door of the Su- 
preme Court a large part of the blame 
for inequalities in the criminal justice 
system. Using compelling arguments, 
he accuses the Court of establishing 
constitutional protections in theory 
that fail utterly in practice — such as 
requiring courts to appoint counsel 
for impoverished defendants but set- 
ting a threshold for effective 
representation so low that virtually 
any attorney will do, regardless of 
competence. 

Cole argues that race- and 
class-based inequities in the justice 
system contribute to crime by under- 
mining the public’s perception of the 
system’s legitimacy. In short; inequal- 
ity encourages criminality. He offers 
recommendations for legal and legis- 
lative changes that would reduce the 
double standards extant in the crimi- 
nal justice system — including 
curtailing an over-reliance on incar- 
ceration and reintegrating offenders 
into society through the use of 
community-based sanctions. Cole 
readily acknowledges that many of his 
proposed remedies require conces- 

PLN Sues Alabama DOC 

O n May 13, 1999, Prison Legal 
News (PLN) filed suit in the U. S. 
District Court for the middle district of 
Alabama against the Alabama Depart- 
ment of Corrections (DOC). The 
Alabama DOC has Administrative 
Regulation 303 which states: “Inmates 
may receive a limited number of publi- 
cations, books, magazines, news- 
papers, etc. (publications) so long as 
the publications are received directly 
from the publisher and prepaid from 
inmates’ Prisoner Money on Deposit 
Account (PMOD).” 

Rule 303 has been used to censor 
PLN when it has been sent as a free 
sample copy to Alabama prisoners; when 
PLN has provided a gift subscription to 
Alabama prisoners that have submitted 
articles which were published in PLN, 
when others have purchased gift sub- 
scriptions of PLN for Alabama prisoners 
and when PLN has sought to give com- 
plimentary subscriptions to prisoners on 
death row in that state. 


sions by the privileged - — who have 
the most to lose in making the justice 
system more equitable — which isn’t 
likely to happen voluntarily. 

Although Cole has produced a 
well-written and well-researched cri- 
tique of inequalities in the criminal 
justice system. No Equal Justice is 
not without its shortcomings. While 
his book purports to address both 
race and class, Cole focuses almost 
exclusively on the former, discussing 
class-based disparities primarily in 
terms of appointed counsel for indi- 
gent defendants. A more compre- 
hensive approach would have exam- 
ined the socio-economic context in 
which crime is defined — e.g., why 
society imposes harsher punish- 
ments on offenses commonly 
committed by the poor (stealing $20 
from a convenience store) than on 
crimes committed by the wealthy 
(stealing $20 million from a 
savings-and-loan). In regard to racial 
inequalities, Cole does not ad- 
equately address the overwhelming 
“whiteness” of the criminal justice 
system in terms of the paucity of mi- 
nority judges, prosecutors and 
lawmakers. 

Over Gift Subscription Ban 

Aven Cotton, an Alabama prisoner 
at Holman prison, is also a plaintiff in this 
lawsuit, Mr, CottonN brother purchased 
a subscription to his hometown newspa- 
per, The Washington County News. The 
subscription has been censored because 
it was not purchased from Mr. Cotton’s 
PMOD. 

PLN and Mr. Cotton claim that the 
PMOD purchase requirement of Rule 303 
violates their first amendment right to free 
speech and their fourteenth amendment 
right to due process of law. The complaint 
seeks injunctive and declaratory relief as 
well as attorney fees and costs. 

The plaintiffs are represented in this 
suit by the Southern Poverty Law Center 
of Montgomery, Alabama. The issue be- 
ing litigated in this case is identical to that 
decided in Crofton v. Roe, 170 F.3d 157 
(9th Cir. 1999) (PLN, July ‘99), a case PLN 
was also involved in. We will report the 
outcome of the suit. See: Prison Legal 
Newsv. Haley, USDC MD AL, Case Num- 
ber CV-99-S486-N. ■ 


Further, Cole lauds Japan’s 
community-oriented justice system 
without noting its other, less admi- 
rable, aspects — such as coercive 
police interrogations, few fights for 
criminal defendants, and corporal 
punishment and rigid authoritarianism 
in a prison system that has been criti- 
cized by a U.N. human rights 
committee [s ee PLN, June, 1996], 

But these minor flaws do not de- 
tract from Cole’s trenchant 
examination of inequalities in the U.S. 
justice system and his proposed so- 
lutions for same. Without exagg- 
eration, No Equal Justice should be 
required reading for every judge, 
criminal justice researcher, lawyer and 
law student in the nation — and for 
every prisoner who seeks to further 
his or her knowledge of racial and 
class-based discrimination in an un- 
just justice system. 

No Equal Justice is available front 
Prison Legal News (See ad on pages 31- 
32 of this issue.) ■ 


The Irish People 

TT T ant to know what’s go 
VV ing on in Ireland? The 
Irish People reports the activi- 
ties of groups and 
organizations that struggle to- 
gether to end the British 
occupation of Northern Ire- 
land. The Irish People also 
reports on American politics 
and events which directly af- 
fect the situation in Ireland. 
This paper has excellent rcport- 
ing on Irish Republican 
political prisoners, ex prison- 
ers, their activities and the 
ongoing struggle for the re- 
lease of all political prisoners 
in Ireland and. This weekly 
tabloid is the best source of 
news on these issues. Sub- 
scriptions are only $30 for 52 
Issues. Contact: The Irish 
People 363 Seventh Ave. New 
York, NY 10001 (212) 736-0107 
website: http://inac.org/ 
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Notes From The Unrepenitentiary 

by Laura Whitehorn 


O ver the past 14+ years of my in- 
carceration, I’ve been asked re- 
peatedly to describe how I’m treated 
differently from other prisoners because 
I’m a political prisoner. It’s always been 
easy to answer, as examples abound. Now, 
as 1 approach my mandatory release date 
of August 6, yet another example has 
reared its ugly head: my halfway house 
(scheduled to begin last February) was 
denied by the higher echelons of the Bu- 
reau of Prisons. I was, they deemed, a 
"danger to the community” due to the 
"nature of my offense” — i.e., armed pro- 
test against racist and colonialist acts of 
theu.s. government. 

What makes it clear that this is a 
political decision is that nowadays al- 
most no one from women’s federal 
prison is denied a halfway house. The 
system is so desperately overcrowded 
that women convicted of all kinds of 
violent acts get to finish their sentences 
in halfway houses. 

For me, the denial is not particu- 
larly significant. I am fortunate to have 
generous community and family sup- 
port to help me adjust to life in 
"minimum” once I’m released. But what 
is important is what the denial indicates: 
the continuing intransigence of the u.s. 
government towards left-wing political 
prisoners. Just in case we needed yet 
another reminder. 

Unfortunately, we don’t. The 
venom with which a TV interview with 
Assata Shakur, political exile in Cuba, 
was greeted by politicians in New Jer- 
sey; the vicious reaction of the law 
enforcement community to Mumia 
Abu- Jamal's appeal for a new trial; the 
lack of positive action on the petition 
for pardon of the 1 5 Puerto Rican Pris- 
oners of War (who have served 1 9 years 
in prison, and whose petition for release 
is supported by thousands of Puerto 
Ricans and members of the progressive 
international community), or on the pe- 
tition of Leonard Peltier (who lias served 
23 years and who has similar interna- 
tional support); the denial of parole to 
political prisoners like Sundiata Acoli, 
who has served over 26 years in prison 
— all of these serve as reminders every 
day that the u.s. abuses human rights. 
While countries around the world regu- 


larly release political prisoners singly 
and in groups, the u.s. won’t budge. 
Not only do government officials refuse 
even to consider any kind of amnesty, 
they even refuse to allow the normal 
methods of release to apply to those of 
us who have served long sentences for 
left-wing political acts. This vindictive 
treatment of political prisoners is typi- 
cal of the drive to repress that has 
resulted in a landscape dotted with 
razor-wire and prison walls, and a soci- 
ety whose children turn to guns to 
resolve every problem. Those who fight 
for the release of political prisoners are 
fighting for justice and a humane soci- 
ety. 

On June 11, 1999, the Italian and 
u.s. governments announced that po- 
litical prisoner Silvia Baraldini finally will 
be allowed to return to Italy to finish 
serving her prison sentence as provided 
by the Strasbourg Convention on treaty 
transfer. It as taken many years (Silvia 
has served 1 7 years so far) and the ef- 
forts of thousands of people in Italy and 
here to force the u.s. government to 
abide by the rules of international law 
as outlined in a treaty they signed. Not 
only Italy, but the entire European com- 
munity struggled for this one. 
Congratulations to Silvia, her lawyer Liz 
Fink, and all those who have worked 
for her transfer. Silvia’s strength and 
dignity in upholding her anti-racist and 
anti -imperialist principles have been at 
the core of the successful campaign to 
return her to Italy. 

Since my mandatory release date 
can’t be denied as my halfway house 
was, this will be my last column for PLN. 
In the future, my dear comrades Linda 
Evans and Marilyn Buck will write this 
column. Before I relinquish my soap- 
box, I want to say a few words about 
PLN, its editors and staff. 

I first saw PLN while I was in the 
hole, trying to challenge injustices in 
my own and other women’s 
disciplinary cases. Unlike other news- 
letters, PLN had no rhetoric, made no 
false promises, but simply gave me ex- 
actly what I needed: the tools and 
guidance to seek remedy for my situa- 
tion. And in every line there was an 
unwritten message of solidarity: we’ve 


been there we understand. Over the 
years, PLN as a magazine and its edi- 
tors and staff have consistently proven 
themselves conscientious and gener- 
ous. Operating from a shoestring, 
they’ve managed to provide more reli- 
able and responsible support than 
many free world legal groups who have 
far greater resources. 

Most importantly, PLN speaks with 
the authority of people who have suf- 
fered the hardships and know the 
system from inside — and continue to 
struggle. They practice daily the cru- 
cial message they quietly preach: we 
prisoners are the ones who must take 
our destinies in our own hands, help- 
ing ourselves and helping one another. 
By doing that, PLN ' s editors have man- 
aged to make prisoners, voices heard 
beyond the walls — a first step towards 
the change we so badly need. Thank 
you, Paul, Ed, and Dan; Thank you, 
Fred, Sandy, Matt, and all the wonder- 
ful PLN staff Btside. 


Law Offices of 
Habem & Cohen 

GaryJ. Cohen 
1601 Rio Grande, Suite 525 
Austin, Texas 78701 
(512) 476-6201 
(not a partnership) 

For more than ten years our offices 
have been excessively engaged in 
representing Texas inmates in the 
following areas: 

Parole Review's 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for services law office. 
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Prison-Industrial Complex Conferences are Spreading the Word 

by Hans Sherrer 


A wareness of the devastatingly 
negative impact of the politi- 
cally driven criminal justice system on 
American society continues to grow. On 
the week-end of April 10th, there were 
two conferences in the U. S. dedicated to 
exposing its normally hidden aspects to 
the light of publicity and public scrutiny. 

One of these was the “From Segre- 
gation to Incarceration” conference at 
Samford University in Birmingham, Ala- 
bama. Angela Davis was the featured 
speaker and a summary of the conference 
was written by syndicated columnist 
Rheta Grimsley Johnson and printed in 
newspapers nationwide. 

The other was “Open To The Truth: 
A Conference Against the Prison- Indus- 
trial Complex” at Portland State University 
(PSUj in Portland, Oregon. Mumia Abu- 
Jamal’s image was highly visible at the 
conference since he has become the na- 
tional symbol of the institutionalized 


injustice that pervades all aspects of the 
aptly named criminal justice system. 

There was no speaker at PSU with the 
stature of Angela Davis, but there were 
more than tw o dozen workshops given by 
people from Oregon, Washington, and 
California covering many different areas 
of the law enforcement juggernaut that is 
making its presence felt in ever more as- 
pects of American society. One of these 
workshops that I moderated was entitled: 
The Great Plague. It dealt with the “jus- 
tice” system’s pervasive mistreatment and 
victimization of the innocent by falsely 
prosecuting, convicting, imprisoning, and 
even executing them. 

While attendance at the Portland 
conference was in the hundreds and not 
the thousands who were attracted to the 
Critical Resistance Conference at UC Ber- 
keley in October, 1998, it was still 
successful. Posters were plastered around 
the PSU campus and there were an- 


nouncements in the local media exposing 
the general public to the idea that some- 
thing as anti-democratic as the 
prison-industrial complex not only exists, 
but is becoming as economically en- 
trenched and politically influential over 
domestic policies as the military-industrial 
complex is over U. S. foreign policies. 

Public awareness of the prison- in- 
dustrial complex is now in the “baby 
step” stage. Which makes the increas- 
ingly common references in newspapers 
and magazines to both it and the insti- 
tutionalized injustices ingrained in the 
legal process that ensures it is fed with 
the quantity of human bodies it needs 
to function all the more impressive. 

The gathering of people at confer- 
ences around the country where they can 
share information and network is an in- 
valuable part of the consciousness raising 
process that is already having a small, but 
nevertheless noticeable impact. | 


Kentucky Jail Settles Strip Search Suit for $11.5 Million 

the$l 1.5 million settlement. Call 1-800-360-7644 


O n December 23, 1998, the 
Jefferson county jail in Louis- 
ville, Kentucky, settled a class action suit by 
agreeing to pay $ 11. 5 million to thousands of 
people who were strip searched after being 
arrested for minor offenses. The lawsuit and 
settlement covers ev ery one arrested and strip 
searched at the jail between April 24, 1990 
and August 24, 1993. Jefferson county agreed 
to pay up to $20,000 to eveiy woman and up 
to $ 1 0,000 to every man for each time they 
were strip searched. 

The county 1 had already paid out over 
$500,000 in settlements and judgments to 
about 25 people who filed individual lawsuits 
overthe strip searches. The awards were gen- 
erally in the $20, OOOto $35,000 range. Aseries 
of strip search lawsuits were filed aflera 1989 
Sixth circuit ruling originating in Jefferson 
county held that people jailed in minor of- 
fenses could not be strip searched absent 
reasonable suspicion they were carrying 
wcaponsorother contraband. The individual 
lawsuits were consolidated into a class ac- 
tion suitin 1994. Despite the 1989 Sixth circuit 
ruling, the illegal strip searches continueduntil 
at least 1993 when U.S. district court judge 
Edward Johnstone issued a permanent in- 
junction banning the strip searches of minor 
offenders without reasonable suspicion. 


In settling the lawsuit the county did not 
admit to any wrongdoing. The county claimed 
it settled the lawsuit because if the case had 
gone to trial, its potential liability was much 
higher. Inonecasethatdidgototiial.awoman 
who was strip searched after a traffic arrest 
was awarded $ 140,000 in damages by a fed- 
eral jury: The plaintifls had initially sought $50 
million The $11.5 million settlement is half of 
the county’s reserve fund. 

On January 19, 1999, another class ac- 
tion lawsuit was filed in federal court in 
Louisville, claiming people were still being strip 
searched at the Jefferson county Jail, without 
reasonable suspicioa after judge Johnstone’s 
August 24, 1993, injunction went into effect. 
In the lawsuit that was settled, the court had 
declined to extend the cut off date for strip 
searches that occurred after August 24, 1993, 
because, in the court’s opinion, there was in- 
sufficient commonality among the plaintiffs. 
In support of their motion for class certifica- 
tion, the plaintifls in the new lawsuit havecome 
forward with the names of 3 7 individuals who 
were illegally strip searched at the jail after the 
injunction was issued. 

Anyone who was jailed in the Jefferson 
county Jail between April 24, 1990 and Au- 
gust 24, 1 993, on a minor, non-violent offense 
who was strip searched is entitled to share in 


if you are affected by the settlement. 
Source: Louisville Courier-Journal H 


Ruiz Published 

r I ''he cover story’ of the June, 
A 1999. PLN was Ruiz v. Johnson, 
the long running class action suit chal- 
lenging conditions of confinement in the 
Texas prison system. To bring the story’ 
to press as soon as possible we relied on 
the court's 189 page bench memorandum. 
The mling lias since been published in 
its entirety at: 37 F. Supp.2d855 (SD TX 
1999). 

Washington readers may be inter- 
ested to note that Chase Riveiand, the 
former Washington DOC secretary, testi- 
fied extensively as an expert witness on 
behalf of the prisoner plaintiffs in this 
case. It was interesting to note that he 
testified that a segregation ban on all 
books in Texas control units served “no 
penological purpose.” Yet he instituted a 
far more extensive ban on all publications 
in Washington control units when he was 
in a position to dictate such policies. Poli- 
cies that still remain m effect. 
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Washington 35% Law Struck Down by State Court 

O n May 17, 1999, King County clause of the constitution and the DOC class in Wright. It was in this case in 
(Seattle) superior court judge could not seize federally protected funds, which judge Hall ruled. 

Glenna Hall held that RCW 72.09.480 was such as 42 U.S.C. § 1983 judgements and Judge Hall granted summary judg- 

unconstitutional. In 1995 the Washing- settlements. Native American funds, so- ment in the defendant’s favor on some 
ton legislature enacted RCW 72.09.480 cial security and military pensions, issues, holding that the statute did not 
which mandates the seizure by the De- However, Burgess dismissed all of the violate the spouses’ rights to equal pro- 
partment of Corrections (DOC) of 3 5% of plaintiffs ’ constitutional claims. That case tection, free speech, freedom of religion 
all funds sent in to prisoners from sources is currently on appeal in the Ninth circuit, nor did it violate provisions against Bills 
outside prison. PIN has reported on this In Re Metcalf, 92 Wn.App. 165 (Div. I, of Attainder, state support for penal in- 
issue extensively since the law was first 1998) was a Personal Restraint Petition stitutions and special legislation, 
enacted. Review past issues of PLN for filed by a prisoner in state court. The ap- The court granted summary judg- 
further details. peals court upheld the statute. ment to the plaintiff spouses and held: 1 ) 

To date, three separate court actions Dean v. Lehman is the third case. It By virtue of the state’s community prop- 
have challenged the constitutionality of was filed in King county superior court erty law, the plaintiffs have legally 
the law. Wright v. Riveland is a federal by the spouses of prisoners. The plain- protected interests in their spouses’ 
class action suit. In 1997 district court tiff class in Dean is represented by the prison trust accounts. 2) RCW 72.09.480 
judge Franklin Burgess of Tacoma held Seattle firm of Sirianni and Youtz, the same violates Article VII, § 1 of the Washing- 
the statute was void under the supremacy attorneys who represent the prisoner ton state constitution which mandates 

Washington Legislature Amends 35% Law, Again 

by Paul Wright 

T~) CW 72.09.480 was enacted in In the 1999 legislative session of their money taken by the DOC. 
-|Xh 995 as part of House Bill O’Brien introduced HB 1143. Rather titan This was done to moot a claim in 
(HB) 2010, a massive prisoner bash- repeal RCW 72.09.480 in its entirety, the Wright v. Riveland that it made little 
ing bill that unanimously passed the bill would simply amend the law so that sense to establish savings ac- 
legislature that year. RCW 72.09.480 prisoners receiving less than $100 a counts for prisoners who, according 
was slipped into HB 20 10 with no pub- month from sources outside prison would to the state, would never live to 
lie hearings, debate or notice. The law only have 15% taken by the state (10% collect them. To moot a censorship 
mandates the seizure of 35% of all for a savings account and 5% for a vie- claim in Humanists of Washington 
funds sent to prisoners from sources timsfund). Anything over $100 would still v. Lehman challenging the DOC's 
outside the prison system. Of the have 35% taken by the state. plan to eliminate postage stamps, 

money seized, 20% goes to the DOC At a public hearing deputy' DOC sec- RCW 72.09.480 was amended to ex- 
as a “cost of incarceration” fee: 10% retary David Savage testified strongly in empt from seizure money sent in to 

goes into a savings account until the support of keeping RCW 72.09.480. Pris- prisoners for the purpose of pay- 

prisoner is released and 5% goes to a oner advocates John Nelson, Jack Roos, ing postage, 

victims compensation fund. Every Bill Jeske and Sara Fleming testified When RCW 72.09.480 was first 
year since the law was enacted the leg- against it. A substitute bill was introduced enacted, it was literally one sen- 

islature has amended it, primarily to at the DOC’s urging which would have tence in length. After only four 

respond to legal challenges to the allowed prisoners to receive less than years the law now takes up over half 

law’s inherent flaws. Nothing has been $100 a month and have 25% taken (20% a page in the RCWs, with no end in 

done to address the fundamental un- for the DOC’s “cost of incarceration” and sight. 

fairness of the law itself. This 5% for victims compensation). Responding to news of judge 

legislative session was no exception. The final version of HB 1 143 that Hall’s ruling striking down the law. 

In December, 1998, Al O’Brien, the passed contained no changes of sub- Representative Ida Ballasiotes, the 

Democratic co-chairofthe state House stance. Prisoners and their spouses are Republican cochair of the House 

corrections committee met with a still subject to having 35% of all funds corrections committee, told the Se- 
group of prisoners at the Washington seized, whether they receive $1 or a attle Times “I’m not surprised by 

State Reformatory in Monroe. A num- thousand dollars. The primary changes this. I’m really not. We’ve heard 

ber of concerns were expressed by the that were made are solely an attempt to nothing but complaints from family 
prisoners, the primary one being RCW thwart pending court challenges to the members since the law passed.” The 
72.09.480, on which I gave the groups' statute. complaints have fallen on deaf ears 

presentation. O’Brien promised to in- The 1999 amendments state that as far as the legislature is con- 
troducc legislation repealing the prisoners in death row and doing life cerned. In any case, the struggle on 
statute in its entirety. without parole shall only have 25% this issue is far from over. 
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To date, the state of Washington has 
seized $3.6 million from Washington pris- 
oners and their families under RCW 
72.09.480. This translates into roughly $1.2 
million a year. The money is being held in 
an escrow account pending the outcome 
of the various state and federal lawsuits. If 
judge Hall’s ruling is upheld on appeal, the 
state will have to return all money seized 
plus 12% annual interest. 


Under judge Hall’s original order, the 
DOG should stop seizing money under the 
law while the state appeals. It does not 
have to return the money already taken 
before the court’s order was issued until 
after the appeal process is exhausted. PLN 
will report developments in these cases as 
they occur. See: Dean v. Lehman, King 
County Superior Court, Case No. 


97-2-12906-1SEA. ■ 

WA DOC Illegally Penalizes Indigents 


equal taxation. 3) “ ... That the seizure of 
community funds for ‘victims compensa- 
tion, violates the takings clause of the 
Washington and United States constitu- 
tions.” 4) “ ... That the seizure of 
community funds for ‘costs of incarcera- 
tion’ violates the takings clause of the 
Washington and United States constitu- 
tions.” 5) That class members possess a 
state created, constitutionally protected 
right to the accrued interest on inmate 
savings accounts. 

As relief, the court ordered ‘‘The de- 
fendants shall immediately cease seizing 
funds under RCW 72.09.480. The defen- 
dants shall return to the class members 
money and interest previously seized.” 

Despite the unmistakably clear lan- 
guage of the court’s ruling, the 
Washington DOC continued seizing pris- 
oners’ money under RCW 72.09.480. 
When questioned about this, Douglas 
Carr, the Assistant Attorney General rep- 
resenting the state in this case, said he 
believed the judge was wrong in ruling 
the way she did. The state court of ap- 
peals for Division One denied an 
emergency motion by the state to halt 
contempt proceedings before judge Hall. 
The plaintiffs have filed a motion to hold 
DOC secretary Joseph Lehman in con- 
tempt for continuing to enforce RCW 
72.09.480 despite judge Hall’s ruling to the 
contrary. The contempt motion was de- 
nied and an emergency' stay of Judge Halls 
order was issued by the state appeals 
court.. 


O n December 24, 1998, Thurston 
county superior court judge 
Daniel Bershauer held that Washington 
prison officials had unlawfully converted 
an indigent prisoner’s funds. 

Roger Smith, a prisoner at the Air- 
way Heights Correctional Center ( AHCC), 
was indigent when he was sent $10. 
AHCC officials then seized $2 of that 
money to pay DOC debts Smith had pre- 
viously incurred, even though this 
violated state law. Smith filed suit pro se, 
and the court issued a brief ruling grant- 
ing judgment in his favor. 

The court held: 

“1. The Washington Department of 
Corrections is authorized by RCW 
72.09.450(2) to collect debts owed them 
by inmates. However, they may so collect 
only when the inmate is not indigent pur- 
suant to RCW 72.09.0 1 5(10) (less than $ 10 
disposable income for 30 days.). 

“2. Incoming imnate funds deducted 
before being deposited in the inmate’s 
prison trust account pursuant to the man- 
datory 35% deductions in RCW 72.09.480 


and RCW 72.09. 1 1 l(l)(a) are not dispos- 
able income for purposes of determining 
inmate indigency. 

“3. When defendants took the $2 
from plaintiff he was indigent pursuant 
to RCW 72.09.015(10). Consequently, de- 
fendants took his money without lawful 
authority.” 

The court entered judgment as a 
matter of law in Smith’s favor. As relief, 
the court awarded Smith $127. This 
breaks down to $2 for the unlawfully con- 
verted funds; $ 1 10 for the filing fee in tire 
action and $ 1 5 for service of process fees. 

The importance of this unpub- 
lished ruling, which the state did not 
appeal, is that indigent Washington 
prisoners have a remedy at law when 
the DOC unlawfully takes their money 
in violation of state statutes. As a prac- 
tical matter, indigent Washington 
prisoners can receive $10 every 30 days 
which the DOC cannot seize for debt 
payments. See: Smith v. State of Wash- 
ington, Thurston County Superior 
Court, Case No. 98-2-01666-1. ■ 


SAVE UP TO 60% 

ON COLLECT LONG DISTANCE CALLS 

□ IS YOUR FAMILY GETTING HAMMERED BY THE HIGH COST OF COLLECT CALLS? 

□ ARE THEY SPENDING $100 OR MORE PER MONTH ON THESE LONG DISTANCE 
CALLS? 

□ YOU MAY ABLE TO SAVE THEM UP TO %60 OFF WHAT THEY ARE PAYING NOW! 

□ 10.9 CENTS PER MINUTE ON INTERSTATE CALLS. ANY TIME ANY DAY. THIS MEANS 
YOU CAN TALK MORE FOR LESS MONEY! 

FOR MORE INFO CALL TELE-NET, INC. 
1 - 888 - 299-7800 
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Class Action Suits Challenge Rip Off Prison & Jail Phone Rates 


Suit Filed in Illinois 

O n May 5, 1999, a class action 
suit was filed by Illinois con- 
sumers who receive collect calls from 
Illinois state and county jail prisoners al- 
leging that they are forced to pay 
exorbitant phone rates as a result of an 
illegal conspiracy between phone com- 
panies, the Illinois Department of 
Corrections (DOC) and some county jails. 
The plaintiffs include the unimprisoned 
spouses, parents and siblings of prison- 
ers, prisoners and a legal services group. 
The defendants are the state of Illinois, 
the Illinois counties of DuPage, Cook, and 
Kane and telephone companies AT&T, 
Invision Telecom, MCI Telecommunica- 
tions Corporation and Consolidated 
Communications Public Services, Inc. 

The plaintiffs allege that the exclu- 
sive phone service agreements entered 


into by the phone company and prison/ 
jail defendants result in those who receive 
collect calls from prisoners being charged 
excessive rates and surcharges. The con- 
tracts result in huge kickbacks; up to 50% 
of gross billed revenues, to the jails and 
prison systems who enter into these ex- 
clusive use contracts. The complaint 
alleges that these exclusive contracts, and 
the resulting excessive costs, constitute 
an illegal monopoly and violate the 
Sherman AntiTrust Act, 15 U.S.C. § 1, the 
Telecommunications Act of 1996, the 
First, Fifth and Fourteenth amendments 
to the US constitution, the Illinois state 
constitution and the Illinois Anti-Trust 
Act. 

The plaintiff class consists of all fami- 
lies, lawyers and bill payer plaintiffs who 
are billed for phone calls initiated by pris- 
oners confined to a jail or prison operated 


by the state and county defendants. The 
prisoner plaintiffs are all people confined 
to facilities operated by the state and 
county defendants. 

As relief, the plaintiffs are seeking a 
declaratory judgment that the current 
practices by the defendants are illegal; 
injunctive relief enjoining the illegal prac- 
tices; monetary compensation for the 
losses incurred by the plaintiffs; compen- 
satory and punitive damages and treble 
damages under the Sherman Act and at- 
torney fees and costs. 

The plaintiffs have filed a motion for 
a Preliminary Injunction which is sched- 
uled for a hearing before judge Manning 
in September, 1999. The plaintiffs are seek- 
ing to preliminarily enjoin the state and 
county defendants from prohibiting al- 
ternative calling options and to enjoin all 
“commissions” to the government defen- 
dants and to place all Illinois prison and 
jail phone funds in an escrow account 
until the litigation is concluded. 

PLN will report the outcome of the 
litigation. The plaintiffs are represented 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ‘Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of' Counsel, Conflict of Interest, Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5.00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment W rite for FREE 
Brochure. 


FCC Requires Rate Disclosure for Prison Phones 


Tc 


’he Federal Communications 
Commission (FCC) has issued 
new regulations mandating the disclosure 
rf rates consumers will actually pay for 
collect phone calls received from prison- 
irs. Effective October 1, 1999, 47 C.F.R. § 
S7.710 “Operator Serv ices for Prison In- 
mate Phones”, states in its entirety: 

“(a) Each provider of inmate opera- 
;or services shall: 

“(i) Identify itself, audibly and dis- 
tinctly, to the consumer before connecting 
my interstate, domestic, interexchange 
telephone call and disclose immediately 
thereafter how the consumer may obtain 
rate quotations, by dialing no more than 
wo digits or remaining on the line, for 
the first minute of the call and for addi- 
tional minutes, before providing further 
aral advice to the consumer how to pro- 
ved to make the call; 

“(2) Permit the consumer to terminate 
the telephone call at no charge before the 
call is connected; and 

“(3) Disclose immediately to the con- 
sumer. upon request and at no charge to 
the consumer 

“(i) The methods by which its rates 
sr charges for the call will be collected; 
md 

“(ii) The methods by which com- 
plaints concerning such rates, charges or 
:olleetion practices will be resolved. 


“(3) Inmate telephone services means 
any interstate telecommunication service 
initiated from an inmate telephone that 
includes, as a component any automatic 
or live assistance to a consumer to ar- 
range for billing or completion, or both, 
of an interstate telephone call through a 
method other than: 

“(i) Automatic completion with bill 
ing to the telephone from which the call| 
originated; or 

"(ii) Completion through an access 
code used by the consumer, with billing 
to an account previously established with 
the carrier by the consumer; 

"(4) Provider of inmate operator ser 
vices means any common carrier that 
provides outbound interstate, domestic, 
interexchange operator services from in 
mate telephones.” 

If, after October 1, 1999, prison phone) 
providers are not disclosing this infor 
mation in out of state phone calls, 
prisoners and call recipients alike should 
complain to the FCC, prison officials and 
phone service providers. FCC Complaints 
should go to: 

FCC 

Common Carrier Pureau 
Enforcement Division 
Consumer Complaints, Stop 1600 AZ| 
Washington D.C. 20554 j 
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by veteran civil rights lawyer Michael 
Deutsch of the Center for Constitutional 
Rights. See: Arsberry v. State of Illinois, 
USDC ND EL, Case No. 99-C-2457. 

Phone Rates Challenged 
in KY, MO, IN and AZ 

In 1997 a class action suit was filed 
against the Commonwealth of Kentucky; 
the Kentucky DOC, the state of Missouri; 
the Kentucky counties of Grayson, 
Oldham. Bullit, LaRue, Franklin and 
Jefferson; die sheriff and county of Clark 
in Indiana and the Board of Supervisors of 
Pima County; Arizona; MCI Telecommuni- 
cations Corp. ; Invision Telecom Inc. ; LDDS 
WorldCom Inc. ; Gateway Technologies and 
Security Telecom Corp. The plaintiffs are 
attorneys and citizens, primarily residing 
in Kentucky, who receive collect calls from 
prisoners in die Kentucky and Missouri 
DOCs and from prisoners in the jails oper- 
ated by the county defendants in Kentucky, 
Arizona and Indiana. 

The lawsuit alleges that the defen- 
dants entered into exclusive phone service 
contracts preventing any choice of carrier 
for the plaintiffs, resulting in substantially 
higher phone rates than diose paid to ac- 
cept non prisoner collect calls. The 
complaint alleges the phone company de- 
fendants then pay the state and county 
defendants substantial kickbacks skimmed 
from the excessive fees they charge con- 
sumers. The plaintiffs allege that the 
excessive fees are the result of an illegal 
monopoly and conspiracy among the de- 
fendants. The plaintiffs claim the 
defendants are in violation of the Sherman 
Anti Trust Act, 15 U.S.C. § 1, the 
Robinson-Patman Act, 15 U.S.C. § 13 and 
the equal protection clause of the 14th 
amendment to the U.S. constitution. The 
plaintiffs are seeking declaratory and in- 
junctive relief, treble damages and attorney 
fees and costs. 

PLN has been monitoring the suit 
since it was filed. The defendants have filed 
a motion to dismiss which has yet to be 
mled on as far as PLN knows. The Ken- 
tucky Public Utilities Commission has 
granted substantial relief to the Kentucky 
plaintiffs (see related story following this 
article). The plaintiffs are represented by 
Kentucky lawyers F. Thomas Conway and 
Bart Adams. PLN will report the outcome 
of the litigation. See: Daleure v. Kentucky, 
USDC WD KY, Louisville Division. Case 
No. 3:97CV-709FL 


Similar litigation challenging excessive 
prison and jail phone rates is being planned 
in other states around the country, includ- 
ing California and Washington. PLN will 
report on these suits as they are filed as 
well as significant developments in the 
cases. 

PLN has extensively reported on 
prison and jail phone issues in the past. 


The prison and jail collect call market is a 
billion dollar a year business with prisons 
and jails receiving hundreds of millions of 
dollars in kickbacks annually. While rate 
payers have received relief from state util- 
ity commissions in Louisiana. Nevada and 
Kentucky, other state utilities commission 
have been totally unresponsive to the is- 
sue. ■ 


KY Utilities Commission Reduces Prison & Jail Phone Rates 


/'"'Vn January 10, 1999. the Kcn- 

V^tuckv Public Service Commis- 
sion (PSC) issued an order requiring 
prison and Jail phone service providers 
to reduce the rates they charge for 
prison and Jail collect calls to the tariff 
charged for non prison and jail collect 
calls. 

The PSC initiated hearings into 
prison payphone issues on November 
10, 1997. The PSC held public hearings 
on April 7, 1998, and received briefing 
on the matter as well The hearings were 
initiated after the PSC received numer- 
ous complaints about extremely high 
phone rates being charged to people 
who accepted collect calls from prison- 
ers. 

The PSC ordered the phone com- 
panies to lower their rates when a 
current contract between the Kentucky 
Department of Corrections and the MCI 
phone company expires on November 
15, 1999. The PSC order states: “AT&T 
and any other carrier that has an opera- 
tor surcharge on collect calls from 
inmate facilities that is a higher rate than 
its operator surcharge for any other 
collect call shall reduce its tariffed rate 
to no more than that paid by the gen- 
eral public for automated calls.” 

The PSC noted that the Federal 
Communications Commission (FCC) has 
required that prison phone serv ice pro- 
viders identify themselves to the person 
being called and inform them on how to 
obtain the phone rate they will be 
charged if they accept the call. The in- 
formation must be provided at no 
charge. |see this issue of PIJV for the 
story on the FCC rule, j The PSC man- 
dated that this requirement will go into 
effect in Kentucky on March 1, 1999. 

The PSC also established two ad- 
ministrative proceedings, one to 
address the surcharge rates and to in- 
corporate this into future jail and prison 
phone contracts in Kentucky. The other, 


to discuss fraud prevention measures 
and the obligation of phone service 
providers to inform call recipients of call 
blocking and billing procedures. A full 
copy of the PSC’s ruling is available from 
its website at: www.psc.state-ky-us. 
See: In the Matter of: Rates, Terms ana 
Conditions for Inmate Telecommunica- 
tions Sendees ; Establishment of an 
operator Surcharge Rate for Collect 
Telephone Calls from Confinement Fa- 
cilities: and Obligations of Inmate 
Phone Sendee Providers to Call Recipi- 
ents Regarding Notice of Blocking ana 
Billing Procedures. Administrative Case 
Numbers 368, 378 and 379, respectively. 

To date, utility commissions in Ne- 
vada and Louisiana have capped the 
exorbitant rates charged to consumers 
who accept collect calls from prison- 
ers. The utilities commission in Florida 
has ordered extensive refunds from 
prison phone service providers in that 
state based on fraudulent billing by the 
companies. These rulings have been ex- 
tensivelv reported in past issues ol 
PLN. 

The availability of relief from utili- 
ties commission relief varies from state 
to state. In some states, utilities com- 
missions are backwaters of bureaucratic 
sloth, while in others they are aggres- 
sive consumer advocates. The Colorado 
supreme court has held that the Colo- 
rado utilities commission lacked 
jurisdiction to hear complaints about 
prison phone rates. See: Powell v. Colo- 
rado Public Utilities Commission 956 
P.2d 608 (Colo. 1998). [PLN, Nov. 1998). 
However, Colorado seems unique in 
holding that the utilities commission 
cannot hear complaints about prison 
and jail phone tariffs. Consumers un- 
happy with paying excessive phone 
rates for prison and jail calls should 
consider complaints to their state utili- 
ties commission as one means of 
addressing the problem. H 
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Private Prison Operators Enter Medical Care Market 

by Alex Friedmann 


A s criminals receive longer sen- 
tences and serve a greater por- 
tion of them under three-strikes, 
truth-in-sentencing and mandatory mini- 
mum laws, the number of elderly 
prisoners with health problems has in- 
creased accordingly. Some consider this 
trend to be the result of a misplaced em- 
phasis on incarceration as a solution to 
crime. Others view it as a profit-making 
opportunity. Several companies have 
opened a niche market of building and 
operating for-profit prisons specially de- 
signed to house aged and medically infirm 
prisoners. 

In September, 1998, Alabama-based 
Just Care, Inc. opened the Columbia Care 
Center in South Carolina. Advertising the 
facility as “an alternative resource for 
medically dependent inmates,” the com- 
pany hopes to attract state, county and 
federal prisoners to fill the center’s 326 
beds. Six months after it opened, how- 
ever, this private medical prison housed 
just two incarcerated patients. 

The Columbia Care Center, a reno- 
vated state mental hospital, offers 
sub-acute, skilled, intermediate and hos- 
pice care for the ill and disabled prisoner, 
according to Just Care’s promotional lit- 
erature, and claims savings of 20-50% 
through reduced overhead and flat-rate 
(e.g. “managed care”) fees. Although the 
center provides extensive medical ser- 
vices, Just Care notes that “security 
comes first” at the facility, which is sur- 
rounded by an electronically monitored 
1 5-foot fence topped with razor wire. 

Just Care isn’t the only player in the 
private medical prison market. Corrections 
National Corp. of San Antonio, Texas, 
plans to open a 700-bed facility in 
Clearfield County, Pennsylvania, within 
a year that will offer nursing, geriatric and 
hospice care for prisoners. And the be- 
hemoth ($3.2 billion) Corrections Corp. of 
America has operated the Correctional 
Treatment Facility, a Washington, DC., 
prison for addicted and mentally ill pris- 
oners, since 1997. 

Corrections National Corp. and Just 
Care plan to expand their operations, 
counting on steadily increasing numbers 
of elderly prisoners who tend to have more 
health problems. According to the Crimi- 
nal Justice Institute, the two companies 


may be correct; the percentage of the 
prison population age 50 and up grew 
from 4.9% in 1990 to 6.8% in 1997. The 
number of elderly prisoners is expected 
to reach 225,000 by the year 2005. 

Moreover, prisoners of all ages are 
more prone to debilitating illnesses due 
to histories of substance abuse, poverty 
and poor health care and hygiene. “It’s 
mostly because of their abusive 
lifestyle,” says Tish Smyer, a professor 
at the South Dakota State University 
College of Nursing who is conducting a 
study on medical care for elderly prison- 
ers. “These are high-risk people. Lots of 
hepatitis C, cardiac problems, diabetes, 
all the normal chronic ailments except for 
more drug abuse and sexually transmit- 
ted diseases.” 

The greater the increase in elderly, 
ill and disabled prisoners, the greater 
the profit potential for private medical 


prison operators. Norm Cox, founder 
and president of Corrections National 
Corp., hopes to open four 500- to 
1,000-bed secure health care facilities 
in the next five years. Just Care plans 
to open fifteen such facilities over the 
same period. 

Ken Faiver, a corrections consult- 
ant in Lansing, Michigan, 
acknowledges the existence of a market 
for privately- operated medical prisons 
but cautions that doesn’t guarantee 
success. 

“There’s a need out there, no ques- 
tion about it,” says Faiver. “But you could 
lose your shirt if you go out and find 
there’s not much acceptance of your prod- 
uct. Need is one thing, but will it be 
politically acceptable?" 

Sources: The Philadelphia Inquirer; Just 
Care, Inc. promotional brochure. | 


Warden Used ‘Force’ in Sexual Assault 


W alter Lucas was Acting War- 
den of the River County Jail 
in River City, Mississippi, when he asked 
a male prisoner to act as lookout so that 
he could take care of some “business” 
with a female prisoner in a secluded room 
adjacent to his office. Lucas then called 
the female prisoner into the room and 
locked the door, then pulled off her pants 
and raped her. 

Lucas was indicted and later pled 
guilty to one count of violating the civil 
rights of the female prisoner and one 
count of making a false official statement 
(lying to FBI investigators). The 
pre-sentence report concluded that the 
federal sentencing guidelines required a 
sentence of 72 months (which coincides 
with the 5-year and 1 -year statutory maxi- 
mums for two counts to which Lucas pled 
guilty). The District Court, however, ap- 
plied a more lenient sentencing guideline 
(U.S S.G. § 2A3 .3) which is normally ap- 
plied to consensual criminal abuse of a 
ward. Using that guideline, the District 
Court sentenced Lucas to two years (one 
year on each count). 

The government appealed, and the 
Fifth Circuit Court of Appeals reversed 
and remanded the case for resentencing 
under a more stringent sentencing guide- 


line (U.S. S.G. § 2H. 1. 1) for the crime of 
sexual assault through “the use or threat 
of force against a person. ...” 

“Lucas summoned [the victim] to a 
relatively secluded location, locked the 
door so that she could not escape his 
advances, and pressed her against a table 
in such a way that she could not leave. 
Moreover, the disparity in power between 
a jail warden and an inmate, combined with 
physical restraint, is sufficient to satisfy 
the force requirement of [the sentencing 
guideline].” 

“In his position of warden,” the court 
also noted, “Lucas had almost complete 
control over his victim’s life .... Lucas’s 
control over [the victim] was easily suffi- 
cient to imply fear. Thus the record 
supports the conclusion that he caused 
her to engage in a sexual act by placing 
her in fear as a result of the disparity of 
power between them.” 

Lucas initially characterized the rape 
as "consensual” sex. This ruling offers a 
cautionary tale to other prison warders who 
contemplate similar so-called “consen- 
sual” activity. This ruling should also be 
studied by female prisoners who have been 
forced or coerced by prison employees into 
unwanted sexual activity. See: U.S. v. Lucas, 
157 F.3d 998 (5th Cir. 1998) | 
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Physical Injury Rule Applied to Pre-PLRA Asbestos Exposure 


T he court of appeals for the Third 
Circuit held that a prisoner does 
not have a cause of action, under 42 U.S.C. 
section 1983, for damages for emotional dis- 
tress caused by exposure to asbestos, 
without proof of physical injury. 

This case began in 1 986, a decade be- 
fore the enactment of the PLRA, when a 
prisoner in Philadelphia’s Holmesburg 
Prison filed suit claiming various unconsti- 
tutional conditions of confinement. After 
several amended complaints, only his ex- 
posure to asbestos claim survived. 

The district court eventually granted 
summary judgment in favor of the defen- 
dants on the premise that there was no 
evidence of injury related to exposure to 
asbestos. The appeals court affirmed. 989 
F.2d 486 (1993). 


On certiorari to the Supreme Court, 
the judgment was vacated and the case 
remanded “for further consideration in 
light of Helling v. McKinney. ” 510U.S. 
1033 (1994). In Helling the Court held 
that “an unreasonable risk of serious 
damage to future health” states an 
Eight Amendment claim. 509 U.S. 25 
(1993). 

The appellate court remanded the case 
back to the trial court, but specifically noted 
that the Helling “Court did not address the 
availability of damages in such cases.” 23 
F.3d63 (1994). 

On remand to the district court, the 
defendants once again moved for summary 
judgment. In October 1 9%, the court granted 
the defendants’ motion based upon a lack 
of physical injury from asbestos exposure. 


On subsequent appeal, the question 
before the oourt was whether 42 U.S.C. sec- 
tion 1983 affords a prisoner a cause of action 
for damages for emotional distress without 
proof of physical injury. Since the text of 
section 1983 does not resolve the issue, 
the court applied the three part analysis elu- 
cidated in Burnett v. Grattan, 468 U.S. 42 
(1984). 

First, the court looked to federal law. in 
this case, Helling. On the premise that the 
Helling Court’s reasoning on injunctive 
relief to prevent future harm does not trans- 
late to claims for monetary relief, the court 
concluded that Helling does not create a 
federal rule that would provide a cause of 
action in this case, under section 1983. 

In the next step, the court considered 
Pennsylvania common law. The court simi- 
larly found that state “law does not provide 
a cause of action for damages for emotional 


Jury Awards Beaten Texas Prisoner $250,000 


distress for exposure to asbestos without 
proof of physical injury.” 


O n December 15, 1998,afederal 
jury in San Antonio, Texas, 
awarded Texas state prisoner Robert 
Sikes $250,000 in damages for a beat- 


ing administered by prison guards. In 
1995 Sikes was imprisoned in a Karnes 
county state prison. During a dispute 
with a female guard over a broken cell 
light, the guard hit his cell door with a 
baton and Sikes spat on her. 

Forty five minutes later sergeant 
Juan Gaytan and two other guards came 
to Sikes’ cell, handcuffed his hands be- 
hind his back and proceeded to beat 
him. Sikes suffered a dislocated shoul- 
der, cuts, bruises, one eye was swollen 
shut and he now suffers from Post 
Traumatic Stress Disorder. Gaytan was 
later reprimanded for improperly report- 
ing the use of force in this incident and 
later resigned from the Texas Depart- 
ment of Criminal Justice. 

Sikes later filed suit in federal court 
claiming that the beating violated his 
Eighth amendment right to be free from 
cruel and unusual punishment. The 
court appointed San Antonio family 
law lawyer Per Ann Hardy to represent 
Sikes. 

At trial, a jury found that Sikes’ 
Eighth amendment rights had indeed 
been violated by the beating. The jury 
awarded Sikes $50,000 in compensatory 
damages and $200,000 in punitive dam- 
ages. The state has appealed the 
verdict. See: Sikes v. Gaytan , USDC 
TX Court No. 95-CA-1.300PMA. 

Sources: San Antonio Express H 


Lastly, the court looked for inconsis- 
tencies between state and federal law. Most 
importantly, the panel considered Carey v. 
Piphus, 435 U.S. 247 (1978), which theoreti- 
cally provides for damages for emotional 
stress in section 1983 actions absent physi- 
cal injury. However, the court parsed the 
language of Carey, and alloyed it with the 
“extreme deprivations” requirement of 
Hudson v. McMillian, 503 U.S. 1 (1992), 
reaching the conclusion that there is no rel- 
evant inconsistencies. 

In conclusion, the court affirmed sum- 
mary judgment against the prisoner on the 
theory that federal law prohibits prisoners 
from recovering damages under section 
1983 for emotional distress unless there is 
evidence of physical injury. See: Fontrov v. 
Owens, 150F.3d239(3rdCir. 1998) 

It should be noted that in Zehner v. 
Trigg, 133 F.3d 459 (1997), another case 
involving the exposure of state prisoners 
to asbestos, the Seventh Circuit found that 
its decision in Abdul-Wadood v. Nathan, 
91 F.3d 1023 (1996), “affords considerable 
support to the argument ... that the new 
Section 1997e(e) should not apply to 
[cases] already pending when the PLRA 
became effect.” Since 42 U.S.C. section 
1997e(e) of the PLRA precludes prisoners 
from bring any federal civil action for men- 
tal or emotional injuries, this decision 
would suggest that prisoners do have a 
claim for emotional damages for actions 
commenced prior to the effective date of 
the PLRA. B 



STATE & FEDERAL INMATES 
. .and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 


TCI HAS THE ANSWER 
Try TCI’s 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 


FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL- A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 


TCI News Flash 

TCI has special arrangements with 
these 6 states for speedy hook-ups. If 
you are locked up in any of these states, 
have your family call TCI today! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 

Attorneys and prison organizations! 
For press package call: 
Fax-on-Demand: (217) 438-5033 
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CCA Settles Youngstown Suit for $2.48 Million 


O n March 1, 1999 the Corrections 
Corp. of America agreed to pay 
$ 1 .65 million plus $803 ,000 in attorney fees 
and expenses to settle a class-action law- 
suit filed by Washington, D.C. prisoners 
at the company’s Northeast Ohio Corr. 
Center in Youngstown. 

The suit, brought by Eugene Busey, 
James Neal and Leon Richardson in Au- 
gust 1997, claimed unsafe conditions 
because maximum-security prisoners were 
being housed at the medium security 
Youngstown facility. At least 20 stab- 
bings, two of them fatal, occurred at the 
prison within a one-year period, and CCA 
was court-ordered to transfer hundreds 
of maximum- and close-security prison- 
ers to other facilities. As part of the 
settlement the company agreed to im- 
prove security and classification 
procedures at Youngstown. 

The lawsuit also claimed that CCA 
guards used excessive force during inci- 
dents in which prisoners were tear gassed 
and subjected to strip searches and body 
cavity searches. CCA will pay an addi- 
tional $ 1 00,000 for confiscating prisoners’ 
personal property during shakedowns. 

The suit further alleged inadequate 
medical care — at least seven prisoners 


by Alex Friedmann 

have died due to questionable 
medical-related causes since the facility 
opened. The settlement provides that 
health care services at the prison must 
meet National Commission on Corr. Health 
Care standards. 

The City of Youngstown joined the 
prisoners’ lawsuit against CCA in 1998. 
Under a separate agreement CCA will pay 
the city $ 130,000 a year to cover the cost 
of two independent monitors to oversee 
the prison, and will post a $2 million surety 
bond. 

The settlement of the Youngstown 
suit also resolves claims against the Dis- 
trict of Columbia, which was named as a 
defendant. The CCA and D.C. defendants 
agreed not to apply the Prison Litigation 
Reform Act (PLRA) to the settlement, 
specifying that it would qualify as a “pri- 
vate settlement agreement.” 

Prisoners who died at the Young- 
stown facility and who caused injuries 
to others are excluded from the mon- 
etary portion of the settlement. The 
families of two prisoners stabbed to 
death at the prison are pursuing sepa- 
rate lawsuits against CCA. The three 
prisoners who filed the class-action 
suit will each receive $9,500; prisoners 


who were tear gassed will get $1,000, 
medium-security prisoners will receive 
$500 and maximum-security prisoners 
will be paid $300. 

“We’re pretty happy. When you 
balance it out, it’s a pretty fair settle- 
ment because it ensures permanent 
reform to make the prison safe and pro- 
vide adequate medical care,” said 
Alphonse Gerhardstein, a Cincinnati at- 
torney who represented the prisoner 
plaintiffs. During the litigation CCA un- 
successfully tried to obtain a gag order 
to prevent Mr. Gerhardstein from speak- 
ing to the news media about the case. 

The Youngstown settlement was ap- 
proved by U.S. District Judge Dan A. 
Poisteron April 20, 1999. CCAcorporate 
official noted the company did not admit 
any wrongdoing in agreeing to settle the 
lawsuit. See: In re Northeast Ohio Cor- 
rectional Centers, USDC ND OH. Case 
No.4:97:CV-1995. 

PLN has previously reported numer- 
ous problems at the privately-operated 
Youngstown prison [PLN, Oct 1997; July 
1998; Nov. 1998.] 

Sources: The Tennessean, Commercial 
Appeal (TN)H 


Attorney Fees Must Be Expressly Reserved 


T he court of appeals for the 
Eighth Circuit held that a failure 
to expressly raise the issue of attorney 
fees during settlement negotiations 
waives any subsequent claim thereto. 

This case involves several prison- 
ers, who sued the director of the 
Nebraska DOC, under 42 U.S.C. section 
1983, alleging unconstitutional condi- 
tions of confinement at the Nebraska 
State Penitentiary. After counsel was 
appointed to represent the prisoners, the 
parties reached an agreement during a 
settlement conference before a magis- 
trate judge. 

Thereafter, the prisoners’ counsel 
drafted a proposed stipulated settlement 
that reserved the right to seek attorney 
fees under 42 U.S.C. section 1988. How- 
ever, the government countered that 
attorney fees were not part of the original 
agreement. 

Counsel for the prisoners next filed a 
motion to enforce the settlement and for 


attorney fees, but the trial court held that 
the oral settlement agreement, which was 
enforceable, did not include a provision 
for attorney fees. 

On appeal the court characterized 
the issue as being whether the parties 
intended their settlement to be all inclu- 
sive, disposing of the entire range of 
issues between the parties. The panel 
noted that silence may constitute waiver 
of the right to claim attorney fees. Es- 


sentially, the court agreed with the dis- 
trict court’s reasoning. 

On a final note, the court advised 
prospective litigants not to stipulate to 
dismissal without reserving unresolved 
issues or in some appropriate way ex- 
pressing their intentions regarding such 
issues. The trial court’s order denying 
attorney fees was affirmed. 

See: Wrayv. Clarke , 151 F.3d 808 (8th 
Cir. 1998) ■ 


In Fact 

Among eight Southeastern states, Alabama has the highest prisoner to 
guard ratio at 9.3 prisoners per guard. Tennessee is next highest with 6.5 to 1, and 
North Carolina has the smallest at 3 to 1. The regional average is 5 prisoners per 
guard. 


From September 1996 to June 1997, the number of Texas state prisoners 
released on parole dropped 13 percent, while the number of paroles that were 
revoked increased 216 percent. 
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First Amendment Guarantees Kosher Meals 


T he court of appeals for the Third 
Circuit held that under the First 
Amendment, prison officials must provide 
Jewish prisoners with a diet sufficient to 
sustain them in good health without violat- 
ing kosher laws. However, the food need 
not be hot, nor even appetizing. The special 
diet must, nevertheless, be provided at state 
expense. 

In November 1996, two Jewish Penn- 
sylvania state prisoners sued prison officials 
in federal district court alleging violations of 
several constitutional rights because they 
were being denied a kosher diet. Wlthmdays, 
the district court issued a temporary restrain- 
ing order (TRO), which required prison 
officials to provide the prisoners with ko- 
sher food exclusively at every meal. 

The prison responded to the TRO by 
furnishing a diet consisting of milk, impeded 
fruit, uncut raw vegetables and a liquid nu- 
tritional supplement called ‘ Resource.” 
However, the prison deducted the cost of 
the meals from the prisoners’ accounts. 

A magistrate judge subsequently is- 
sued a report & recommendation (R&R) 
counseling against the prison’s cold kosher 
diet as a long-term solution, but otherwise 
endorsing it during the pendancy of the liti- 
gation. After the prison offidals agreed to 


the wilson group 


continue the cold kosher diet, the district 
judge dissolved the, TRO. 

After discovery the parties filed 
cross-motions for summary judgment. The 
prisoners argued that the diet they were re- 
ceiving was constitutionally inadequate, and 
that state law entitled them to at least two 
hot, appetizing meals a day, like all other Penn- 
sylvania state prisoners. 

The magistrate judge recommended 
partial summary judgment for both sides, 
which would include an injunction requiring 
prison officials to continue to provide the 
cold kosher diet, but prohibiting them from 
charging tire prisoners for the special meals. 
The district court adopted this R&R. and 
both parties appealed. 

At oral argument, the government con- 
ceded to the terms of the injunction. As a 
result tire court determined the sole issue to 
be decided was whether the Free Exercise 
Clause of the First Amendment requires 
prison officials to provide Jewish prisoners 
with hot kosher meals, as opposed to the 
cold kosher diet currently being served. 

To resolve this issue, tire court applied 
the four-factor reasonableness test eluci- 
dated in Tumerv. Sq/fey 482 U.S. 78(1987). 
Tire court found the first and fourth factors 
favored the prison officials, while the sec- 
ond and third were essentially neutral. 
Balancing these factors, the court held that, 
under the First Amendment, prison officials 
must merely provide Jewish prisoners “with 
a diet sufficient to sustain them in good health 
without violating the kosher laws.” Neither 
hot, nor appetizing meals are constitution- 
ally mandated. 

The court concluded that prison offi- 
cials should be accorded substantial 

PLN Sues Utah Jail 

O n March 30, 1 999, ETA sued the 
San Juan county jail in Utah 
over its ban on third class mail (AKA 
"bulk mail”). The jail has a policy under 
which it refuses to deliver mail paid for 
at third class postage rates to its prison- 
ers. PLN is mailed at third class non profit 
rates. 

PLN and San Juan jail prisoner sub- 
scribers Ronald Cowles, Ray Moore, 
Troy Harris and Ray Wardell, filed suit 
claiming that he bulk mail ban violates 
their right to free speech under the U. S. 
and Utah constitutions. The lack of any 
notice regarding the censorship also vio- 
lates the plaintiffs right to due process 
of law. 


deference in formulating its dietary plan, so 
long as the diet is kosher and sufficient to 
sustain good health. Relying on a prison 
dietician’s affidavit, the court found the cold 
kosher diet which now added granola, pret- 
zels, cereal and saltines, passes 
constitutional muster. 

The government also argued that the 
district court issued the injunction in viola- 
tion of the PLRA, which limits the power of 
federal courts to grant prospective relief. It 
asserted that the district court neglected to 
make findings, as required by 18U.S.C. sec- 
tion 3626(a)(1)(A) of the PLRA. However, 
the court vacated the injunction and declined 
to address the PLRA issues because the 
government 's concessions at oral argument 
rendered the issues moot. 

In closing, the court acknowledged that 
the diet the prisoners were receiving was 
clearly less than what someone "would se- 
lect as a matter of personal choice.” 
Nevertheless, referring to the usual boiler 
plate rhetoric regarding separation of pow- 
ers, the federalist doctrine and the PLRA, 
the court acted as though it was powerless 
to remedy' an obvious abuse of governmen- 
tal power. 

Ultimately, the panel expressed wonder- 
ment as to “why the[(prisoners] did not bring 
their claim in state court, where they would 
be entitled to the lull protection of the Penn- 
sylvania Constitution and enforcement of 
Department of Corrections regulations.” Yet 
the court appeared oblivious to the fact that 
prisoners do not share the court’s “lull con- 
fidence that the Pennsylvania judiciary will 
enforce the[ir] civilrights . .. to the lull extent 
[of] the law.” S ee: Johnson v. Horn, 150F.3d 
276(3idCir.l998)H 

Over ‘Bulk Mail’ Ban 

The jail also bans “sexually explicit” 
materials. The prisoner plaintiffs are chal- 
lenging that ban as violative of their free 
speech rights as well. 

The parties are seeking declaratory 
and injunctiv e relief, money damages, at- 
torney fees and costs. PLN has 
successfully litigated bulk mail bans 
against the Utah and Washington prison 
systems and has a suit pending on this 
issue against the Oregon DOC. The plain- 
tiffs are represented in this action by 
Brian Barnard and James Harris of the 
Utah Legal Clinic. We will report the out- 
come of the case. See: Prisoners ’ Legal 
Newsv. Christensen, USDC DUT, Case 
No. 2:99-CV-0149G. H 
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Frivolous Qualified Immunity Appeals Warrant Sanctions 


T he court of appeals for the Sixth 
Circuit held that it lacked juris- 
diction over an interlocutory appeal from 
an order denying qualified immunity be- 
cause the prison medical personnel 
defendants would not concede to view 
the facts in a light most favorable to the 
prisoner. Because such appeals are inher- 
ently frivolous, the court suggested 
double costs and attorney fees as an ap- 
propriate sanction against the Attorney 
General. 

This case began in 1992 when a 
Michigan state prisoner sustained inju- 
ries, while working with a floor buffer. The 
prisoner subsequently filed suit, claim- 
ing he was denied medical treatment 
because he had filed a previous lawsuit 
against a nurse at another Michigan 
prison. The prisoner asserted violations 
of his First and Eighth Amendment rights. 

Thereafter, the defendants moved for 
dismissal/summary judgement. In support 
of their motion, they submitted affidavits 
claiming that the prisoner was treated. 
They also supplied medical records show- 
ing the same. In opposition the prisoner 
filed an affidavit asserting that the medi- 
cal records were forgeries, and he flatly 
denied receiving any treatment. 

A magistrate judge treated the de- 
fendants’ motion as one for summary 
judgment and issued a "very short” re- 
port and recommendation (R&R). The 
magistrate apparently erroneously re- 
solved material facts against the prisoner, 
recommending summary judgment for the 
defendants. Rather perfunctorily, the dis- 
trict court adopted the R&R, and granted 
summary judgment against the prisoner. 

In the initial appeal, an unpublished 
opinion, the court easily recognized that 
the prisoner furnished enough evidence 
to withstand summary judgment, and the 
judgment of the district court was re- 
versed. However, the panel hinted that 
the defendants may be entitled to quali- 
fied immunity, an issue they apparently 
neglected to raise. 

On remand, the defendants once 
again moved for summary judgment. This 
time they asserted a qualified immunity 
defense. The district court, however, de- 
nied immunity and the defendants 
immediately appealed. 

This second appeal relates exclu- 
sively to the denial of qualified immunity; 
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but for reasons of factual clarity, the court 
appended a copy of the first, unpublished 
decision to the instant opinion. 

The court began its analysis with a 
discussion of the theoretical underpin- 
nings of interlocutory appeals from orders 
denying qualified immunity. Beginning 
with Mitchell v. Forsyth, 472 U:S. 511 
(1985), the leading case on the topic, it 
was recognized that the issue is appeal- 
able as a “final decision,” but only “to 
the extent that it turns on an issue of law.” 

In Johnson v. Jones, 515 U S. 304 
(1995), the Court stressed the narrow 
scope of these appeals, when it held that 
such orders are not appealable insofar as 
they seek to determine “whether or not 
the pretrial sets forth a ‘genuine’ issue of 
fact for trial.” 

Finally, in Behrens v. Pelletier, 516 
U.S. 299 (1996), the Court further clarified 
the matter when it held that such appeals 


A federal district court in Colo- 
rado held that individual defen- 
dants in their individual capacities are 
not liable under the Rehabilitation Act 
(RA) or the Americans with Disabili- 
ties Act (ADA). Additionally, these 
defendants were held to be entitled to 
qualified immunity from § 1983 claims 
under the Acts. 

In 1992, Jessie Montez, a Colorado 
state prisoner filed a pro se § 1983 ac- 
tion against various state officials. An 
assortment of amendments followed 
appointment of counsel. A class, con- 
sisting of disabled prisoners, was then 
certified. The class claims alleged sys- 
tematic violations of the RA, the ADA, 
and the Eighth and Fourteenth 
Amendments. 

In 1996, the defendants moved for 
partial dismissal, arguing inter alia 
that (1) the RA and ADA do not apply 
to prisoners; (2) individuals may not 
be held liable under the RA and ADA; 
and (3) the individual defendants were 
entitled to qualified immunity. 

On June 15, 1998, the Supreme 
Court decided Pennsylvania Depart- 
ment of Corrections v. Yeskey, 118S.Ct. 

16 


are generally limited to “whether the fed- 
eral right allegedly infringed was clearly 
established.” 

Applying, Mitchell, Johnson, and 
Behrens to this case, the court determined 
it had jurisdiction to hear the appeal pro- 
vided the defendants were “prepared to 
concede the best view of the facts to the 
[prisoner] and discuss only the legal is- 
sues raised by the case.” Since the 
defendant prison officials insisted on 
challenging the “quantity and quality” of 
the prisoner's evidence, the appeal was 
dismissed for lack of jurisdiction. 

As an after thought, the court noted 
that "[w]here it clearly appears, as here, 
that the defendant is unnecessarily pro- 
tracting the litigation, the court should 
consider imposing double costs and 
attorney’s fees as a deterrent.” See: 
Berryman v. Rieger, 1 50 F.3d 56 1 (6th Cir. 
1988). ■ 


1952 (1998). which held that Title II of 
the ADA applies to state prisoners. 
The district court concluded that both 
the ADA and the RA apply to the plain- 
tiff class and that Yeskey overruled 
prior Tenth Circuit precedent to the 
contrary. 

The court determined that noth- 
ing in the language of the RA or ADA 
authorized or prohibited individual ca- 
pacity suits. Nevertheless, the court 
found that the plain language of 42 
U.S.C. 2000e-16(c), and decisions of 
other courts persuasive, concluding 
that individuals are not properly sub- 
ject to suit under either the RA or the 
ADA. 

Lastly, because Yeskey was de- 
cided more than six years after Montez 
brought suit, the court determined that 
the applicable law was not clearly es- 
tablished at the time the defendants 
acted. Hence, the court accorded quali- 
fied immunity to all defendants. The 
defendants’ motion to dismiss was 
granted in part and denied in part. See: 
Montez v. Romer, 32 F.Supp.2d 1235 (D. 
Colo. 1999). ■ 
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Franklin Reversed, D. C. Prisoners Have 
No Right to Qualified Interpreters 


T he court of appeals for the D. C. 
Circuit held that Spanish -speak- 
ing prisoners have no right to 
qualified interpreters at parole hear- 
ings, disciplinary hearings, or for 
medical and mental health treatment. 

Spanish-speaking prisoners in 
the District of Columbia (District) 
prison system filed suit under 42 
U.S.C. § 1983, alleging violations of 
their constitutional rights because 
the prison system failed to provide 
qualified interpreters for their medi- 
cal consultations and disciplinary and 
parole hearings. In a well reasoned 
opinion, previously reported in PLN, 
the district court ruled in favor of the 
prisoners on their Eighth and Fifth 
Amendment claims. Franklin v. Dis- 
trict of Columbia, 960 F.Supp, 394 
(D.D.C. 1997) [PLN, March 1998], The 
District appealed. 
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The district court held that, even 
though the prisoners had no right to 
parole per se, they had a right to a 
qualified interpreter during parole 
hearings. Before the arguments on 
appeal were heard, § 1 123 1(a)(3) of the 
National Capitol Revitalization and 
Self-Government Improvement Act of 
1997, Pub. L. No, 105-33, was enacted, 
changing the jurisdiction for misde- 
meanor and felony paroles from the 
D.C. Board of Paroles to the D.C. Su- 
perior Court and the U S. Parole 
Commission, respectively. The D.C. 
Circuit held that this mooted the pa- 
role issue. The court also held that the 
plaintiff class had no standing to chal- 
lenge misdemeanor paroles because 
no named class plaintiff who gave evi- 
dence about paroles was incarcerated 
for misdemeanors. 

The D.C. Circuit held that the dis- 
trict court improperly bootstrapped 
the issues of qualified interpreters 
during medical and disciplinary hear- 
ings to the parole hearings issue 
without analyzing them under Sandin 
v. Conner, 515 U S. 472 (1995). The 
court then held that the prisoners 
failed to show that medical consulta- 
tions, classification hearings, and 
disciplinary hearings without quali- 
fied interpreters would result in 
“atypical and significant hardship.” 
The District had a policy of making 
its Spanish-speaking employees avail- 
able for translation. Failure to fully 
implement the policy was not deliber- 
ate indifference. 

The D.C. Circuit also held that 
prisoners had no Fourth or Eighth 
Amendment right to privacy in their 
medical records. Therefore, the Dis- 
trict could continue using guards, 
other inmates, and the AT&T Lan- 
guage Line as interpreters during 
medical consultations. Since the 
policy did not have the intention of 
releasing “humiliating but penolog- 
ically irrelevant details of a prisoner’s 
medical history,” the privacy intrusion 
did not amount to deliberate indiffer- 
ence. 


Finally, the D.C. Circuit noted 
that, if it held that Spanish-speaking 
prisoners had such an expansive right 
to qualified interpreters, so too would 
prisoners who spoke every other lan- 
guage and this would “entail 
considerable disruption and expense, 
and well might prove impossible given 
the difficulty the District has experi- 
enced in recruiting medical staff. “ 

A severely divided D.C. Circuit 
denied rehearing en banc. Two judges 
filed a dissenting opinion from the de- 
nial. noting that the panel’s finding 
of no evidence that senior District 
policymakers willfully violated their 
duty of care was contradicted by ex- 
tensive fact findings in the district 
court. The dissenters noted that, al- 
though the panel was correct in 
finding that the District had a policy 
regarding interpreter assistance dur- 
ing medical encounters, “the policy 
is one on paper only — it is seldom 
followed” and is “little more than win- 
dow dressing.” The dissenters also 
noted that the standard applied by the 
panel — requiring “obduracy” and 
“wantonness” — was more burden- 
some than the standard the Supreme 
Court set forth in Farmer v. Brennan, 
51 1 U S. 825 (1994) and probably the 
wrong standard for this case. Stating 
that the panel “relied on non-medical 
programs” and “last-minute actions 
taken by the District” that were “in- 
sincere window dressing,” the 
dissenters would have granted re- 
hearing. 

Readers should note that other 
circuits have found Eighth Amend- 
ment violations when language 
barriers result in the denial of medical 
car q. Anderson v. County of Kern, 45 
F,3d 1310 (9th Cir. 1995); Wellman v. 
Faulkner, 715 F. 2d 269 (7th Cir. 1983). 
In Lopez v. Riverland, Washington 
State settled a language discrimina- 
tion suit, agreeing to provide 
interpreters. [PLN, Dec. 1995], See: 
Franklin v. District of Columbia, 163 
F.3d625 (D.C. Cir. 1998), rehearing de- 
nied, 168F.3d 1360 (D.C. Cir. 1999) ^ 
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No Qualified Immunity for Texas Sheriff and CCRI 
Guards Who Abused Missouri Prisoners 


A federal district court in Texas 
has ruled that prisoners who 
were kicked, bitten by dogs, shocked, and 
subjected to a public strip and body cav- 
ity search by untrained, improperly 
supervised private guards during a shake- 
down presented sufficient evidence to 
defeat the guards’ motion for summary 
judgment. 

Brazoria County Sheriff Joe King 
leased a portion of his jail to Capital Cor- 
rectional Resources, Inc. (CCRI), 
agreeing to train CCRI personnel. At 
King’s request, CCRI hired Ray 
Crawford, a former Texas prison warden, 
as the warden of its 512-bed wing, and 
two former Texas prison guards with 
known prior felony convictions for beat- 
ing prisoners. Most of the guards 
Crawford hired had no prior experience 
and received no training. 

Missouri contracted with CCRI and 
prisoners began arriving on September 
16, 1996. They were boisterous and un- 
ruly. Crawford asked King for help. King 
told Crawford to tell the prisoners that if 
they didn’t calm down they would face 
his “Ninja squad.” Two days later, when 
Crawford repeated the request. King put 
his Emergency Response Team (ERT) 
and a police dog unit on standby with- 
out briefing them on the nature of their 
assignment. Hours later, CCRI guards 
smelled marijuana smoke in a pod and 
called in the ERT. Even though there was 
no prisoner disturbance, they took along 
a stun gun and two canisters of pepper 
foam, and shut off the ventilation to fa- 
cilitate the use of pepper gas. 

The ERT entered the pod, ordered 
the prisoners to the floor, then ordered 
them to crawl out of the cell block, 
single-file, on their stomachs. Despite 
immediate compliance, the prisoners 
were subjected to graphic verbal abuse, 
unprovoked kicking and other physical 
abuse while crawling out. The search 
netted one suspected marijuana cigarette 
butt which later disappeared. 

After the search, the ERT ordered 
the prisoners to crawl back into the pod, 
strip off all their clothes, and throw them 
into a pile. Inexperienced and untrained 
guards then performed full body cavity 
searches after which the prisoners were 


by Matthew Clarke 
forced to remain naked, on the floor, for 
a long time, before being forced to crawl 
naked back to their bunks where they 
remained naked for another two hours. 

Upon completion of the shakedown, 
the ERT moved to another pod. There 
had been no violence or suspicious 
smells in the second pod and a video 
recording of the incident showed the 
prisoners playing cards when the ERT 
arrived. Nonetheless, an ERT member 
deployed a canister of tear gas, forcing 
the ERT to retreat to clear their eyes and 
secure their gas masks before 
re-entering the pod. They found several 
prisoners pressing wet towels to their 
faces to avoid the effects of the gas and 
ripped away the towels. The ERT forced 
the prisoners to crawl single-file on their 
stomachs out of the tank. The video cap- 
tured the sound of the stun gun being 
used to shock many prisoners and 
showed the K-9 handler having his dog 
bite compliant prisoners. After hours of 
brutalizing helpless, compliant prisoners 
the ERT departed. PI A reported this in- 
cident. [PLN, Nov. 1997], 

Crawford wrote the Texas Commis- 
sion on Jail Standards (TCJS) and 
Missouri prison officials, giving them a 
distorted report on the September 18th 
incident (the Incident), not mentioning 
the videotape or the body and cavity 
strip-searches and claiming that only 
noncompliant prisoners were forcibly re- 
moved from their cells. Within a week of 
the Incident, two deputies filed reports 
with the Sheriff which were critical of the 
shakedown and the lack of training of 
the CCRI personnel. Ultimately, the Sher- 
iff suspended a lieutenant without pay 
for ten days because of his excessive 
use of the stun gun. King and CCRI ig- 
nored thirty grievances filed by 
prisoners. 

King blocked investigation attempts 
by the Missouri prison officials and 
TCJS. Violence against CCRI prisoners 
continued. Prisoners grieved convicted 
prisoner batterer CCRI Lt. Wallace many 
times for excessive use of force to no 
avail. 

CCRI prisoners filed suit under 42 
U.S.C. § 1983, alleging violations of their 
Fourth and Eighth Amendment rights to 


be free from unreasonable searches and 
cruel and unusual punishment, as well 
as state law claims of assault and bat- 
tery, intentional infliction of emotional 
distress, and negligent hiring, training, 
and supervision. Various defendants 
filed motions for summary judgment 
claiming qualified immunity, sovereign 
immunity, and lack of responsibility. 

The court held that prisoners had 
an Eighth Amendment right to freedom 
from unprovoked assault pursuant to 
Hudson v. McMi Ilian, 503 U.S. 1 (1992) 
and a Fourth Amendment right to be free 
from unreasonable searches pursuant to 
United States v.Lilly, 576 F.2d 1240 (5th 
Cir. 1978) and Elliotv. Lynn, 38F.3d 188 
(5th Cir. 1994). King, Crawford, and Chief 
Deputy Wagner had a duty to properly 
screen and hire applicants pursuant to 
Board of County Comm 'rs of Brayn 
County v. Brown, 520 U.S. 397 (1997), 
and a duty to train and supervise the 
guards pursuant to Doe v. Hillsboro 
Indep. Sch. Dist., 113 F.3d 1412 (5th Cir. 
1997). Crawford and the ERT field com- 
mander also had a duty to intervene to 
protect the prisoners from excessive use 
of force pursuant to Hale v. Towney, 45 
F.3d 914 (5th Cir. 1 995). The court held 
CCRI and its employees could be sued 
under § 1983 because, pursuant to 
Adickes v. S. H. Kress & Co., 308 U.S. 
144 (1970), private parties are subject to 
liability when performing a function or 
power traditionally reserved to the state 
and failure to adequately, train, or su- 
pervise guards is “factive involvement” 
in transgressions of the guards. 

The complex interaction of CCRI 
and Brazoria County complicated the 
summary judgment analysis. Brazoria 
County had agreed to provide the facili- 
ties, train CCRI guards, and assist CCRI 
if needed. King had been involved in 
CCRI screening and hiring. Therefore, 
court found that the prisoners had es- 
tablished that there were genuine issues 
of material fact regarding practically all 
of their claims. King was denied sum- 
mary judgment on his failure to screen, 
train, and supervise CCRI personnel, 
despite his claim that be was not a CCRI 
employee and had no such responsibil- 
ity. Crawford was denied summary 
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judgment on his failure to screen, train, events as utterly barbaric as those now Missouri as big ‘money-makers’ and the 

and supervise CCRI personnel. Wallace before it.” inmates to be housed in his facility as 

and the county jail (ERT) officers were The court gave an excellent sum- commodities.” 
denied summary judgment because they mary of the issues in the case and “Plaintiffs have produced evidence 
actively assaulted prisoners or failed to problems with private prisons: “The that they were kicked, bitten, and 
prevent the assault of prisoners. Wagner Court understands that overseeing and shocked. They have produced evidence 
was granted summary judgment on the working within a jail or prison environ- that they were forced to strip naked in 
basis of qualified immunity for his ment is a difficult task. . .. The injection groups and subjected to full cavity 
largely preparatoiy role in the Incident, of profit-seeking into the prison environ- searches, many of them conducted in full 
but denied summary judgment for his ment complicates this inherent difficulty, view by prison staff with absolutely no 
failure to investigate the grievances. Ensuring the safety of inmates and per- training or experience in executing such 
Brazoria County was granted summary sonnel while respecting the essential searches. They have produced evidence 
judgment on the basis of sovereign im- tights of the inmates is difficult forexpe- that at least a dozen inmates suffered 
munity for the state law claims, but rienced, skilled, and conscientious vicious and unprovoked beatings at the 
denied summary judgment on the fed- officers and administrators. Unfortu- hands of CCRI personnel and that griev- 
eral law claims. nately, many factors may combine to ances filed in every single instance with 

The court noted the very' high stan- drain the those qualities out of the avail- Brazoria County officials produced no 
dard for bringing an intentional infliction able pool from which private ^prison response. Evidence such as this pro- 
of emotional distress claim which re- companies draw their personnel. Al- duces a grim picture of the actions of 
quires the proof of reckless, extreme, and though such corporations potentially Defendants. If Brazoria County and its 
outrageous conduct, stating that “in the could help alleviate the very real prob- officials choose to farm out a portion of 
past eight years this Court cannot re- lem of overcrowding in the federal and their jail to some quack private prison 
member a single claim of intentional state prison systems, they are still in the corporation in return for substantial prof- 
infliction of emotional distress that it has business of making a profit. Experience, its for housing another state ’s inmates, 
allowed to go to a jury. However, this training, and temperament may become that is a matter between them and their 
case presents a factual scenario this expendable virtues when their associated citizens. If, however, there is evidence 
Court has not confronted before. If the costs threaten the bottom line.” that those Defendants have utterly aban- 

facts are as Plaintiffs allege them to be, “King, while apparently aware of doned their duty to safeguard the 

then this Court cannot recall a series of the problems in the CCRI wing of his fa- essential human rights of these inmate 

cility, viewed them as solely within the commodities, that is a matter between 
domain of CCRI. This attitude is particu- them and this United States District 
larly troubling given his view of the Court." See: Keslerv. King, 29 F.Supp.2d 
contracts with CCRI and the state of 356(S.D.Tex. 1998). | 

No Liberty Interest In Illinois Parole Laws 

T 'he court of appeals for the Sev- (7th Cir. 1982). At that time the Illinois 
enth circuit held that Illinois supreme court had not ruled on this is- 
prisoners have no liberty interest in pa- sue. In 1996 the Illinois supreme court, 

role. In doing so, the court overruled a in Hanrahan v. Williams, 174 111.2d 268. 

Inmate Classified prior ruling that had held otherwise. 673 NE. 2d 251 (111. 1996) held that the 

Two Illinois state prisoners filed a Illinois parole board had complete dis- 

habeas corpus petition in federal court cretion in granting or denying parole, 

contending they were denied due pro- The Illinois supreme court had noted it 
cess when they were not paroled on was not bound by the Seventh circuit’s 
several occasions. While there is no con- interpretation of Illinois law. 
stitutional right to parole, states can In this case, the Seventh circuit ob- 
create a liberty Interest in parole by en- served that federal courts are bound by 
acting statutes or rules. See: Greenholtz a state’s highest court’s interpretation 
v. Inmates of the Nebraska Penal and of its own law. Therefore, Hanrahan had 
Correctional Complex, 442 U.S. 1, 99 effectively overruled Scott as far as both 
S.Ct. 2100 (1979) and Board of Pardons the state and federal courts were con- 
v. Allen, 482 U.S. 369, 107 S.Ct. 2415 cerned. 

(1987). The court of appeals denied the 

Relying on Greenholtz, the Seventh prisoners ’ motion for a certificate of ap- 
circuit had previously held that Illinois pealability which would have allowed 
had created a due process liberty inter- them to appeal the denial of their habeas 
est in its parole release statute, 730 1LCS petition. See: Heidelberg v. Illinois Pris- 
513-3-5(C)(1998). See: Scottv. Illinois oner Review Board, 163F.3d 1025 (7th 
Parole and Pardon Board , 669 F. 2d 1 1 85 Cir. 1998). ■ 
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Denial of Pain Medication Violates Eighth Amendment 


T he court of appeals for the Sev- 
enth circuit held that a guard’s 
denial of prescribed pain medication to 
a prisoner undergoing cancer treatment 
violates the Eighth Amendment’s ban 
on cruel and unusual punishment. 
James Ralston, a Wisconsin state pris- 
oner, was given radiation treatment for 
Hodgkin’s disease. The treatment 
caused painful blisters to form in his 
throat and mouth. The prison doctor 
prescribed pain medication to Ralston 
to offset the side effects of the radia- 
tion treatment. 

A sergeant McGovern refused to 
provide Ralston with the prescribed 
pain medication even after Ralston ex- 
plained he could not swallow and was 
spitting blood. Ralston filed suit under 
42 U.S.C. § 1983, claiming McGovern 
violated his Eighth amendment rights. 
The district court dismissed the suit, 
finding that while McGovern had shown 
deliberate indifference to Ralston’s 
medical needs, Ralston’s mouth and 
throat pain was not a sufficiently seri- 
ous medical problem that the refusal to 
alleviate his pain amounted to cruel and 
unusual punishment. The court of ap- 
peals reversed and remanded. 

In a brief ruling, the appeals court 
notes that “not every refusal of medical 
treatment constitutes cruel and unusual 
punishment.” Each case will turn on the 
particular medical problem afflicting the 
individual prisoner. In a ruling that re- 
flects society’s increased awareness of 
pain management as a concern for medi- 
cal patients, the court held that the 
civilized minimum of public concern for 
prisoners’ health is a function of both 
objective need and cost. 

“The lower the cost, the less need 
has to be shown, but the need must still 
be shown to be substantial. It seems to 
us that to refuse to treat, at trivial cost, 
the pain caused by cancer and cancer 
treatments borders on the barbarous. 
Realism requires recognition that the 
terror which cancer inspires, magnifies 
the pain and discomfort of the frequent 
side effects of cancer treatment. It is 
not as if Ralston were demanding eso- 
teric, experimental or expensive 
interventions. Such a demand would 
raise very serious questions, especially 
since the side effects of which he com- 


plains were not life threatening. .. 
Ralston was not seeking an expensive 
or unconventional treatment; he just 
wanted the pain medication the prison 
doctor had prescribed for him. The 
prison guard’s deliberate refusal of it 
was a gratuitous cruelty, and not a 
trivial one, even if the context of cancer 
is ignored. A blistering that prevents a 
person from swallowing and causes him 
to spit blood is a source of discomfort 
acute enough to constitute a serious 
medical need, at least when it can be 
readily and inexpensively treated . ..” 

The court held that McGovern 
was not entitled to qualified immunity 


A federal disctrict court in Oregon 
granted habeas corpus relief to 
two federal prisoners who challenged 
the Bureau of Prisons’ (BOP) denial of 
early release eligibility. 

In 1994 Congress enacted the Vio- 
lent Crime Control and Law 
Enforcement Act which amended 18 
U.S.C. § 3621 to allow the BOP to grant 
sentence reductions of up to one year 
to federal prisoners convicted of non- 
violent offenses upon the successful 
completion of a drug treatment pro- 
gram. Section 3621(e)(2)(B). 

Both prisoners were serving sen- 
tences for convictions of felon in 
possession of a firearm. Despite their 
participation in a drug abuse treatment 
program, both were notified by the BOP 
— for different reasons — that they 
were ineligible for early release. 

Joseph Byrd was deemed to be in- 
eligible when the BOP concluded that 
a prior Washington state assault con- 
viction was the equivalent to the 
excludable offense of aggravated as- 
sault under the FBI Violent Crime Index. 
The BOP initially notified Paul. Bowen 
that he was eligible for early release. 
Several months later, however, the BOP 
amended its rules and advised Bowen 
that under the amendment he was no 
longer eligible 

The court agreed with Byrd that 
the BOP erred in ignoring its own rules 
by looking to the underlying facts of 
his prior conviction and in concluding 
that the conviction was the equivalent 


from money damages because “... the 
general standard of liability under the 
Eighth amendment for refusal to ren- 
der medical treatment . ..t but also the 
application of the standard to pain 
medication, are both unchanged since 
the events giving rise to this suit and 
reasonably clear and definite as ap- 
plied to a case as extreme as this .... 
This may seem a paradoxical conclu- 
sion in light of the district courts grant 
of summary judgment for the defen- 
dant, but even judges from time to time 
misapply settled law.” See: Ralston v. 
McGovern, 167 F.3d 1160 (7th Cir. 
1999). B 


of aggravated assault, because the 
crime Byrd was convicted of lacked the 
requisite element of intent. The 
court agreed with Bowen that the 
BOP’s decision to deny his eligi- 
bility based upon a new rule 
violates the constitutionally-based 
retroactivity doctrine of Cort v. 
Crabtree , 113 F.3d 1081 (9th Cir. 

1997) . See: Byrd v. Crabtree, 22 
F. Supp.2d 1128 (D. Or. 1998); and 
Bowen v. Crabtree, 22 F. Supp.2d 
1131 (D. Or. 1998). 

The BOP’s denial of early release 
eligibility was also reversed in Gavis 
v. Crabtree, 28F.Supp.2d 1264 (D.Or. 

1998) and Hicks v. Brooks, 28 
F.Supp.2d 1268 (D.Colo. 1998). The 
court held in Gavis that: (1) a pris- 
oner who was informed by the BOP 
that he was ineligible for early release 
consideration at a time when the BOP 
was prohibited from excluding him, 
was entitled to a retroactive determi- 
nation that he was eligible; and (2) the 
BOP’s new rule that prisoners con- 
victed of drug trafficking and firearms 
possession offenses were not eligible 
for the one-year sentence reduction 
upon successful completion of the 
drug program is invalid. In Hicks, the 
court held that although the BOP rule 
excluding early release for prisoners 
convicted of a felony involving the 
possession of a firearm did not vio- 
late the Ex Post Facto Clause, it did 
violate the plain language of 1 8 U. S.C. 
§ 3621(e)(2)(B). g 


BOP Erred in Denying Early Release Eligibility 
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Tarrant County Jail’s Christian Education Unit May Violate 
Texas and Federal Establishment Clauses 


I n a detailed and well-reasoned the CEU, who sought to intervene to 
opinion, a Texas state appellate continue the CEU, could not do so since 
court held that the establishment of a their interests are adequately repre- 
Christian Education Unit (CEU) in a sented by the sheriff, 
county jail may violate the Establish- Under the First Amendment to the 
ment Clauses in the Texas and federal U S. Constitution and Article 1, Section, 
constitutions. 6 of the Texas Constitution, the gov- 

In 1 992, the Tarrant County Sheriff ernment is prohibited from establishing, 
set aside a men’s CEU pod at the new or preventing free exercise of, a religion, 
county jail. Later, a women’s CEU was Article 1, Section 7 of the Texas Consti- 
added. The CEU is a voluntary 120-day tution prohibits the government from 
program, administered by Sheriff’s De- spending funds or appropriating state 
partment personnel, in which property “for the benefit of any sect, or 
volunteers from the community teach religious society, theological or reli- 
fundamentalist Christian principles, gious seminary.” This builds the wall of 
The new jail facility is in much better separation between church and state, 
shape, less violent, and designed for Under the test set forth in Lemmon 
better control than the old jail. Former v. Kurtzman, 403 U.S. 602 (1971), a gov- 
countyjail prisoners and a county resi- ernmental practice satisfies the 
dent filed suit in state court challenging Establishment Clause of the First 
the CEU on state and federal Equal Pro- Amendment “if: ( 1) the practice has a 
tection. Establishment Clause, and Free secular purpose; (2) the primary effect 
Exercise grounds. of the practice neither advances nor in- 

Reasoning that — even though hibits religion; and (3) the practice 
the prisoner plaintiffs are no longer in avoids excessive government entangle- 
the jail — the controversy is “capable ment with religion. “ However, this has 
of repetition, yet evading review, the been implicitedly modified by subse- 
court held that the controversy was not quent Supreme Court decisions. Lee v. 
moot pursuant to Murphy v. Hunt, 455 Weisman, 505 U.S. 577 (1992) (whether 
U.S. 478 (1982). However, the county the practice coerces anyone to support 
resident had no standing to sue. Addi- or participate in religion or its exercise); 
tionally, prisoners currently housed in County of Allegheny v. ACLU Greater 

Motive Question Precludes Summary 
Judgment in Medical Suit 


Pittsburgh Chapter 429 U.S. 573 (1989) 
(whether the practice constitutes an en- 
dorsement of religion or a particular 
religious belief); Marsh v, Chambrrs, 
463 U.S. 783 (1983) (whether the prac- 
tice is deeply embedded in the history 
and tradition of the United States). Ad- 
ditionally, all of this must be viewed in 
light of Turney v. Safley, 482 U.S. 78 
(1987), in which the Supreme Court held 
that a prison regulation is valid if rea- 
sonably related to a legitimate 
penalogical interest. 

The court held that neither party is 
entitled to summary judgment on the Es- 
tablishment Clause issue. Conflicting 
evidence existed on the purpose and ad- 
ministration of the CEU. For instance, 
one chaplain stated that it is not a goal 
of the program for prisoners to accept 
Christianity. However, another chaplain 
admitted that one of the aims of the CEU 
was to lead the prisoners into the “path” 
of salvation through the “bom again” 
experience, and that was what orthodox 
Christianity was all about. Yet another 
chaplain admitted that an attempt was 
made through the CEU to “proselytize 
and make them believe and conform them 
to the orthodox point of view.” Although 
the chaplain alleged that the program 
was open to all prisoners, he admitted 
that he would question the motives of 
any prisoner of another faith who vol- 
unteered for the program. There was also 
evidence of instructors in the program 


T he U.S. court of appeals for the 
Eighth Circuit held that the ex- 
istence of a factual dispute as to whether 
jail guards and medical staff intended to 
punish a detainee for requesting medi- 
cal treatment, precluded summary 
judgment. 

While Ronald Davis was confined 
to the St. Louis (MO) City Jail, he slipped 
and fell in the shower, resulting in injury. 
Davis was treated with Tylenol and 
Motrin. 

Davis’s written requests for medical 
treatment were apparently ignored by the 
guards and no incident reports were pro- 
cessed. On separate occasions a jail 
nurse would make disparaging com- 
ments, while examining Davis, and she 
accused him of feigning injury. 


Even though he was eventually 
examined by a physician at a local 
hospital, and diagnosed with mild 
soft tissue trauma to the head and 
neck. Davis sued the hospital, the jail 
superintendent, two guards, and the 
nurse. The trial court granted sum- 
mary judgment to all defendants. 

The court of appeals affirmed the 
judgment for the superintendent and 
the hospital, but reversed the judg- 
ment in favor of the remaining 
defendants. The court determined 
that a reasonable “jury could infer an 
intent to punish Davis based on 
these defendants responses to his 
request for medical treatment.” See: 
Davis v. Dorsey, 167 F.3d 411 (8th 
Cir.1999). ■ 


referring to Baptists as “stinking liber- 
als,” making negative comments abut 
non-denominational Christians, and 
making anti-Semitic remarks. There was 
evidence that the course materials were 
non-doctrinal, but there was also evi- 
dence that the materials were very 
doctrinal. Thus, a disputed material fact 
issue existed regarding the operation and 
goals of the CEU which precluded grant- 
ing either party summary judgment on 
the state and federal Establishment 
Clause issues. Therefore, although sum- 
mary judgment was upheld against the 
prisoners on the other issues, the case 
was remanded to the trial court for trial 
of the Establishment Clause issues. See: 
Lara v. Williams, 986 S.W.2d 310 
(Tex. App.-Fort Worth 1999). ■ 
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IA Ban on Tapes With Parental Warning Upheld 

By Paul Wright 


prison policies that violate the First 
amendment by granting judgment to 
prison officials after they plainly failed to 
present any evidence supporting their 
policy at trial. 

The history of advisory notices is 
worth recounting. In the early and mid 
1980’s, Tipper Core (wife of vice presi- 
dent A1 Gore) and other politician 
housewives, sparked a political campaign 
to ensure government censorship of mu- 
sic they deemed “harmful to children.’’ 
Then as now, targeting hip hop and heavy 
metal music. 

To avoid government regulation and 
a court battle on First Amendment 
grounds, the music industry “voluntar- 
ily” adopted a series of parental advisory 
notices. The warning labels purport to 
alert parents that their children are buy- 
ing or listening to music with violent or 
sexually explicit lyrics. Like many other 
repressive government practices of recent 
years, this has been done for the nominal 
purpose of “protecting children.” 

The net result though, is to ensure 
that the music adults listen to is censored 
as well. The supreme court has observed, 
in striking down internet laws that were 
supposed to keep "indecent material from 


children”, that in a free society the spec- 
trum of material available to adults is not 
dictated by what is appropriate for seven 
year olds. However, because the music 
labeling scheme is a voluntary one ad- 
hered to by some of the music industry 
and is not imposed by the government, it 
escapes First amendment scrutiny. 

As seen in this case however, the 
warning labels themselves now serve as 
the basis of government censorship. 
Major music distributors with conserva- 
tive religious and political agendas, such 
as WalMart also refuse to sell music with 
parental adv isory labels. In rural areas and 
small towns that do have independent 
music stores, the result is that adults can- 
not buy music that is deemed unfit for 
children. Now, adult prisoners in Iowa 
cannot listen to such music either. 

Fortunately for Iowa prisoners, they 
only need to locate vendors willing to 
remove the parental advisory labels from 
tapes before they are mailed to them. Or, 
start patronizing those record labels which 
don’t adhere to the whole parental label- 
ing farce. The labels are not required by 
law, afterall, that would violate the First 
amendment, see: Herlein v. Higgins, 111 
F.3d 1089 (8th Cir. 1999). ■ 


AA Probation Requirement Continues to Violate 
Establishment Clause 


T he court of appeals for the 
Eighth circuit held that an 
Iowa prison’s ban on cassette tapes with 
parental advisory notices due to “explicit 
lyrics” was permissible. Michael Herlein. 
a former Iowa state prisoner, filed suit 
challenging a prison policy that banned 
all music tapes bearing the warning label 
“Parental Advisory-Explicit Lyrics.” The 
district court ruled in Herlein’s favor, is- 
suing a declaratory judgment that the 
policy violated Herlein’s First amendment 
rights and awarding him nominal dam- 
ages. The court of appeals reversed. 

The appeals court assumed, without 
deciding, that prisoners retain a consti- 
tutional right to possess music tapes. The 
prison official defendants claimed that 
prison security was somehow threatened 
if “gang members” (prisonspeak for 
blacks) and sex offenders are exposed to 
music with “explicit lyrics.” The district 
court had found that the defendants failed 
to demonstrate a rational connection be- 
tween banning tapes with warning labels 
and prison security. 

The appeals court simply accepted 
the bald assertions made by the defen- 
dants. The court stated it did not believe 
it was irrational to believ e that music with 
violent or sexually explicit lyrics might 
present a security risk in prison. “Mr. 
Herlein further argues, however, that the 
overbreadth of the policy is demonstrated 
by the lack of evidence of security diffi- 
culties caused by the censored material 
prior to the ban, and notes the lack of trial 
evidence of any such difficulties. There 
is nothing in our cases, though, that re- 
quires actual proof that a legitimate 
interest will be furthered by the chal- 
lenged policy. The connection between 
the two need be only objectively ratio- 
nal.” 

The court rejected the individual re- 
view of each tape, stating that would 
consume staff time and resources. This 
is the first circuit court ruling to address 
the content based censorship of music 
tapes received by prisoners. It is unique 
in that it upholds the censorship absent 
any individualized review of the materi- 
als themselves, based solely on a 
“Parental Advisory” label. It also aban- 
dons independent judicial review of 


I n a long running case, the court of 
appeals for the Second circuit held 
that requiring an atheist to attend Alco- 
holics Anonymous (AA) meetings as a 
probation condition, violates the estab- 
lishment clause of the First amendment 
to the U.S. constitution. Robert Warner, 
an atheist, was required to attend AA 
meetings as a probation condition. 

Warner filed suit contending that the 
A A condition was unconstitutional. The 
district court agreed and awarded 
Warner nominal damages. See: Warner 
v. Orange County Dept, of Probation, 
870 F. Supp. 69 (SD NY 1994 )(PLN, July. 
1995], The Second circuit affirmed the 
ruling, but remanded the case for an evi- 
dentiary hearing as to whether Warner 
had consented to participating in the A A 
meetings by failing to object to the con- 
dition at his sentencing. See: Warner v. 
Orange County Dept, of Probation, 115 


F.3d 1068 (2nd Cir. 1997) [PLY, Aug. 
1997 1. On remand, the district court held 
that the county had never raised the is- 
sue of consent or waiver and that Warner 
had not waived his claims. See: Warner 
v. Orange County Dept, of Probation, 
968 F. Supp. 917 (SD NY 1991)[PLN, Dec. 
1997], 

The county appealed yet again. The 
appeals court succinctly stated: “We 
find no merit in the county’s position.” 
The district court’s ruling in Warner’s 
favor was amply supported by the 
record. The appeals court reaffirmed its 
prior ruling and reinstated the opinion 
at 115F.3d 1068 (2nd Cir. 1997). The court 
reisterated it was unhappy imposing 
nominal damages on Orange county, but 
the county was not entitled to qualified 
immunity. See: Warner v. Orange County 
Dept, of Probation, 173 F.3d 120 (2nd 
Cir. 1999). ■ 
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CA Guard Union Doles Out Millions to Politicians 


T he California Correctional Peace 
Officers Association (CCPO A) is 
the union which represents California’s 
28,000 prison guards. The union is also 
one of the most powerful political play- 
ers in state politics. The union supports 
mandatory sentencing, including "three 
strikes” laws; increased prison building 
and harsher prison conditions. 

The key to the unions political power 
is its ability to give money to politicians. 
In 1998 the CCPOA made $4.5 million in 
political donations. The union operates 
four active campaign committees. The 
CCPOA Political Action Committee gave 
$2.9 million to state politicians in 1998. 
The CCPOA Issues Committee spent 
$733,000. The CCPOA Local Political 
Action Committee donated $150,00 to 
local candidates running for sheriff, dis- 
trict attorney and supervisor across 
California. The CCPOA Independent Ex- 
penditure Committee spent tl million on 
television commercials for current Cali- 
fornia governor Gray Davis while he was 
running for that office. 

The single biggest beneficiary of the 
union’s political donations in 1998 was 


paper wings 


governor Gray Davis. The CCPOA gave 
Davis more than $2 million in financial 
support through advertising, phone 
banks and polling done on his behalf in 
the 1998 governor’s campaign. The union 
also kicked in $100,000 for Davis’s inau- 
guration. 

The CCPOA financial clout makes it 
one of, if not the, most powerful prison 
policy makers in California. California 
prison guards are also the highest paid in 
the nation. As previously reported in 
PLTNT, the union has effectively ob- 
structed investigations into misconduct 
by California prison guards (including 
charges of rape and murder), helped de- 
feat district attorneys who charged guards 
with crimes committed while working in 
California prisons, etc. None of this seems 
to bother the bipartisan recipients of the 
CCPOA’s financial largesse. State senator 


T 'he court of appeals for the Sec- 
ond circuit held that district 
courts must grant leave to indigent pro 
se litigants to amend their complaints be- 
fore the suit is dismissed. The suit in this 
case was filed by a non prisoner pro se 
litigant with in forma pauperis (IFP) sta- 
tus. The district court dismissed the suit 
as frivolous, finding that venue in New 
York was improper. In a brief ruling, the 
appeals court vacated and remanded. 

While this is not a prison suit, the 
statute at issue, 28 U.S..C. § 1915(e)(2)(B) 
applies to all IFP litigation. The appeals 
court held “... we conclude that a pro se 
plaintiff who is proceeding in forma pau- 
peris should be afforded the same 
opportunity as a pro se fee paid plaintiff 
to amend his complaint prior to its dis- 
missal for failure to state a claim, unless 
the court can rule out any possibility, 
however unlikely it may be, that an 
amended complaint would succeed in stat- 


Jim Brake (R-Rancho Cucamonga) said 
“My sense is most of us understand that 
within any group there are a few bad ac- 
tors. I’m not aware of anyone who believes 
an entire organization ought to be held 
accountable for what a very small number 
of their members did.” John Gotti couldn’t 
have said it better. 

Prisoner rights advocates seeking to 
impact California’s criminal justice poli- 
cies will have to at least match the CCPOA 
war chest before they can hope to neu- 
tralize its political clout. The CCPOAls 
impact on California politics is ample il- 
lustration that America has the best 
political system money can buy It also 
indicates that any change in California’s 
politics of mass imprisonment is unlikely 
in the near future. 

Source: Sacramento Bee B 


ing a claim. Because the district court did 
not give this pro se litigant an opportu- 
nity to amend his complaint, and because 
we cannot rale out the possibility that 
such an amendment will result in a claim 
being successfully pleaded, we vacate the 
judgment and instruct the district court 
to permit the plaintiff to amend the com- 
plaint and then determine whether he has 
successfully pled a cause of action.” 

The court noted that district courts 
cannot dismiss suits sua sponte for im- 
proper venue “absent extraordinary 
circumstances.” 

Readers should note that this ruling 
directly conflicts with Lopez v. Smith, 160 
F.3d 567 (9th Cir. \99%)[PLN, April, 1999], 
where the Ninth circuit held that 28 U.S.C. 
§ 1 91 5(e)(2)(B) does not allow IFP pro se 
litigants to amend their complaints before 
the district court dismisses the suit. See: 
Gomez v. USAA Federal Savings Bank, 
171 F.3d 794 (2nd Cir. 1999). J 


Pro Se IFP Litigant Entitled to Amend 
Suit in Second Circuit 


Send Us Your News 

The editors of PLN rely on you to send us the news. We can’t report something 
if we don’t know about it. Send PLN your prison-related: newspaper clippings 
(include the name and date of the paper), unpublished court rulings, DOC memos, 
academic studies, copies of state legislation, etc. 

Address the news items to PLN' s editors, addresses listed on page two. Do not 
send monetary donations to PLN' s editors. All donations should be addressed 
separately to PLN' s Seattle office. 
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Costs Imposed Regardless of Ability to Pay 


T he court of appeals for the Sixth 
circuit held that the Prison Liti- 
gation Reform Act (PLRA) allows courts 
to impose costs on losing prisoner liti- 
gants regardless of their ability to pay. 
The court held that the PLRA overruled 
prior circuit precedent to the contrary. 

Michigan prisoners Randolph 
Talley-Bey and Robert Nelson filed a civil 
rights suits claiming they had been de- 
nied access to the courts. The district 
court dismissed the suit and assessed 
$41 in costs, to be divided equally, 
against Talley-Bey and Nelson. The 
court of appeals affirmed in all respects. 

In Weaver v. Toombs, 948F.2d 1004 
(6th Cir. 1991) [PIN, March, 1992] the 
Sixth circuit held that courts have dis- 
cretion in assessing costs against 
unsuccessful In Forma Pauperis (1FP) 
prisoner litigants. If, after assessing 
costs, courts were then required to de- 
termine that the prisoner was actually 
able to pay the costs assessed. The 
PLRA superseded the procedure in 
Weaver. See: Hampton v. Hobbs, 106 F.3d 
1281 (6th Cir. 1997)[PZJV, July. 1997], 
“When judgement is entered 
against a prisoner and costs against 
the prisoner are assessed, 28 U.S.C. § 
1915(f)(2)(A) now requires that the 
prisoner pay the costs either in full, or 
in accordance with the payment pro- 
cess set forth in § 1915(b)(2). See 28 
U.S.C. § 1915(f)(2)(B). The prisoner’s 
ability to pay the costs is no longer an 
issue. Section 1919(f)(2)(B) mistakenly 
refers to § 1915(a)(2) as the authorita- 
tive subsection for the payment 
process. However, as we have previ- 
ously noted, see McGore v. 
Wrigglesworth, 114F.3d601, 603 (6th 
Cir. 1997, § 1915(a)(2) does not con- 
tain a payment procedure. The 
payment process is actuallv located in 
§ 1915(b)(2).” 

If a court chooses to assess costs 
(and readers should note that litigants 
can and should object to the imposi- 
tion of costs) against a prisoner litigant 
against 28 U.S.C. § 1920, the prisoner 
must pay the assessment in full. An 
inability to pay is no longer relevant. 

The court noted that the PLRA 
does not specify how costs are to be 
allocated in cases involving multiple 
plaintiffs or appellants. “Because each 


prisoner chose to prosecute the case, 
we hold that each prisoner is propor- 
tionately liable for any fees and costs 
that may be assessed. Thus, any fees 
and costs that a district court or we 
may impose must be equally divided 
among all the participating prisoners.” 

“We wish to make clear, however, 
that in cases involving class actions, 
district courts are not to assess fees 
and costs to each member of the class. 
As a class action certificatfoiT is nor- 
mally made long after the complaint is 
filed, the responsibility of paying the 
required fees and costs rests with the 
prisoner or prisoners who signed the 
complaint. In class actions on appeal, 
the prisoner or prisoners signing the 
notice of appeal are obligated to pay 
all appellate fees and costs.” 


T he courts of appeal for the Sec- 
ond and Third circuits have up- 
held the consent decree termination 
provisions of the Prison Litigation 
Reform Act (PLRA) against a wide 
array of constitutional challenges. 
In the July, 1998, issue of PIN we 
reported Imprisoned Citizens Union 
v. Sharp, 11 F. Supp.2d 586 (ED PA 
1998) which terminated a series of 
consent decrees governing condi- 
tions in Pennsylvania state prisons. 

In the June, 1997, issue of PIN 
we reported Benjamin v. Jacobson, 
935 F. Supp. 332 (SD NY 1996) which 
terminated a series of consent de- 
crees governing conditions in New 
York City’s Rikers Island jail com- 
plex. 

In 1996 Congress enacted 18 
U.S.C. § 3626(b)(2) which allows 
prison and jail officials to immedi- 
ately terminate consent decrees 
they had previously entered into. To 
date, the 1st, 4th, 6th, 8th, 9th and 
11th circuits have upheld the con- 
stitutionality of § 3626(b)(2). The 
Second and Third circuits have now 
joined the other circuits in uphold- 
ing the constitutionality of this law. 
The Second circuit vacated its prior 
panel ruling at Benjamin v. 


Readers should note that cost as- 
sessments can and should be challenged 
when sought by government officials. 
Costs assessed are limited to those 
specified in 28 U.S.C. § 1920 and attor- 
ney generals frequently inflate their 
costs, especially on photocopies, which 
can also be challenged. Some states, 
such as Washington, simply seize all the 
money in a prisoners account when the 
state is granted costs against a prisoner 
litigant. This practice is not allowed if 
the prisoner is proceeding IFP. Instead, 
the costs assessed must be taken in the 
same monthly installments that filing fees 
are taken. A state’s refusal to do so is 
grounds for either another suit or for a 
contempt motion with the court. See: 
Talley-Bey v. Knebl, 168 F.3d 884 (6th 


1997) and affirmed the district 
court’s termination order. 

Both circuit courts held that § 
3626(b)(2) did not reopen final 
judgements; violate the separation 
of powers doctrine; strip the courts 
of their inherent power to enforce 
effective remedies, or violate pris- 
oners’ right to equal protection. 

To date, the supreme court has 
refused to hear any challenges § 
3626(b)(2). See: Imprisoned Citi- 
zens Union v. Ridge, 169 F.3d 178 
2nd Cir. 1999) and Benjamin v. 
Jacobson, 172 F.3d 144 (2nd Cir. 
1999)(en banc). ■ 


In Fact 

According to the American 
Correctional Association 
(AC A), 11,000 prisoners es- 
caped nationwide in 1996. As of 
June 1 997, more than 5.000 were 
still at large. 


Cir. 1999). ■ 

PLRA Consent Decree Termination Provision 
Upheld by 2nd & 3rd Circuits 

Jacobson, 124 F.3d 162 (2nd Cir. 
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PLRA Attorney Fee Cap Applies in $65,000 Beating Case 


A federal district court in Texas 
has ruled that the attorney fee 
cap in the Prison Litigation Reform 
Act (PLRA), 42 U.S.C, § 1997e, ap- 
plies to work performed by 
attorneys appointed after the enact- 
ment of the PLRA to represent pro 
se prisoners. 

Reginald Roberson, a Texas 
state prisoner, filed suit under 42 
U.S,C. § 1983 alleging he was injured 
when a guard used excessive force 
during an altercation on the 
TDCJ-ID Ferguson Unit. Roberson 
prosecuted the suit for two years pro 
se, then the court appointed Jeffery 
Putnam to represent Roberson pro 
bono. Putnam used another attorney 
and a paralegal to assist him in a 
jury trial. The jury awarded 
Roberson $30,000 in actual damages 
and $35,000 in punitive damages. 

Roberson moved for an award of 
attorney fees, Using the lodestar 
method to calculate appropriate at- 
torney fees, the court multiplied 
“the number of hours reasonably ex- 
pended by the prevailing rate in the 
community for similar work.” Recog- 


nizing that the Fifth Circuit has not 
ruled on the application of the 
PLRA’s attorney fees cap to cases 
filed prior to the enactment of the 
PLRA, the court conducted an ex- 
tensive survey of the legal 
landscape and held that the cap ap- 
plied to this case because the 
attorney was appointed and per- 
formed the work after the enactment 
date. Therefore, the attorney fees 
were limited to 150% of the amount 
paid to criminal defense attorneys 
appointed under the Criminal Jus- 
tice Act. The court held that using a 
second attorney at trial was useful, 
but not entirely necessary and may 
have resulted in some duplication of 
effort, so it reduced the hours 
awarded for the second trial attor- 
ney from 1 1.5 to 6.5. The court then 
calculated the appropriate fee as 
196.3 hours pretrial @ $67. 50/hour 
plus 28 hours trial @ $97.50 plus 8.3 
hours paralegal assistance @ 
$30. 00/hour and fixed the lodestar 
amount at $16,209.25. 

The court noted that it can ad- 
just the lodestar amount upward or 


downward according to the quality 
of performance and novelty of legal 
theory. Despite the fact that Putnam 
was a admiralty law specialist, unfa- 
miliar with prisoner litigation prior 
to this suit, the court refused to re- 
duce the lodestar amount, holding 
that Robenson received excellent 
representation in this routine suit 
and noting that Roberson, a twice 
convicted felon who groomed him- 
self as a woman, suffered from AIDS 
and admitted to biting the guard 
during the altercation, was an unde- 
sirable client, The court also 
awarded $1,155.07 to the plaintiffs 
for reasonable costs of litigation. 

42 U.S.C. § 1997(d)(2) requires 
that up to 25% of the judgment be 
used to satisfy attorney fees awards. 
Therefore, in this case, the court as- 
sessed the entire attorney fee award 
against the actual damages, leaving 
the award as $13,790.75 in actual 
damages, $35,000.00 in punitive 
damages, $16,209.25 in attorneys’ 
fees, and $1,155.07 in costs. See: 
Roberson v. Brassell, 29 F. Supp.2d 
346 (S.D.Tex. 1998). H 


Heck Doesn’t Apply After Release from Prison 


A federal district court in Louisi- 
ana held that prisoners re- 
leased from prison need not have a court 
ruling in their favor before challenging 
prison disciplinary hearings via 42 
U.S.C. § 1983. Jimmy White, a Louisiana 
state prisoner, was infracted for intoxi- 
cation and attempted escape while 
serving a sentence in a halfway house. 
Based on the infraction. White was sent 
to a state prison and spent 16 days in 
segregation before a disciplinary hear- 
ing was held. White claimed he was 
coerced into pleading guilty to the 
charges and being sanctioned with the 
loss of 180 days of good time credits. 

White filed suit under 42 U. S. C. § 
1 983 seeking money damages, claiming 
the coerced guilty plea and ensuing 
segregation and loss of good time cred- 
its violated his due process rights. The 


district court held that White was chal- 
lenging the length of his confinement and 
the action had to be brought as a habeas 
petition under Heck v. Humphrey, 512 
U.S. 477, 114 S.Ct. 2364 (1994) and 
Edwards v. Balisok, 520 U.S. 641, 117 
S.Ct. 1584 (1997). The court stayed the 
section 1983 action pending exhaustion 
of White’s state court habeas remedies. 
After White was released from prison the 
§ 1983 action was reopened. The magis- 
trate assigned to the case recommended 
the action be dismissed as frivolous 
since White had not successfully over- 
turned the guilty plea on direct appeal or 
collateral review. 

The district court disagreed and 
overruled the magistrate. The court held 
that Heck requires that a § 1983 chal- 
lenge to a prisoner’s length or duration 
of confinement must first have a favor- 


able court ruling invalidating the under- 
lying conviction. The court noted several 
circuits have held that Heck applies re- 
gardless of whether the prisoner is in 
prison or not. 

In 1998 the supreme court decided 
Spencer v. Kemna , 523 US 1, 118 S.Ct. 978 
(1998 )[PLjV, Aug. 1998], which limited 
Heck to only those prisoners who were 
still incarcerated. Thus, White can pro- 
ceed with his § 1983 suit even though he 
had not obtained a court ruling invalidat- 
ing his disciplinary hearing guilty plea. 

This ruling is important in cases 
where prisoners are held past their re- 
lease dates or lose good time credits 
close to the end of their sentences and 
thus have no time in which to seek relief 
in the state court system via the habeas 
system. See: White v. Phillips, 34 F. 
Supp.2d 1038 (WD LA 1998). ■ 
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Contaminated Water Claim Not Barred by 
PLRA Physical Injury Rule 


T he court of appeals for the Sev- 
enth circuit held that a prisoner "s 
lawsuit over a prison’s lead contami- 
nated water was wrongfully dismissed 
under the Prison Litigation Reform 
Act’s (PLRA) physical injury require- 
ment. Floyd Robinson, an Illinois state 
prisoner, filed a lawsuit claiming there 
was lead in the prison’s drinking water, 
that the defendant prison officials were 
aware of the lead contamination and 
refused to do anything about it. Lead is 
a dangerous contaminant which builds 
up in the human body and can be fatal. 
It is frequently found in the water pipes 
of prisons built before 1973. [SeePL/V, 
December, 1993, “Lead Poisoning.”] 
The district court dismissed 
Robinson’s suit, holding it was barred 
under 42 U.S.C. § 1997e(e). Section 
1997e(e) states: “No federal civil action 
may be brought by a prisoner confined 
in a jail, prison or other correctional fa- 
cility, for mental or emotional injury 
suffered while in custody without a prior 
showing of physical injury.” The ap- 
peals court reversed and remanded. 

“Section 1997e(e), as its wording 
makes clear, is applicable only to claims 
for mental or emotional injury. It has no 
application to a claim involving another 
type of injury. So when, as in the present 
case, a prisoner alleges an injury that is 
neither mental nor emotional, the court 
has no occasion to consider the mean- 
ing of the statutory term ‘physical 
injury’ (on which see Siglar v. 
Hightower, 112F.3d 191 (5th Cir. 1997)) 
or whether what the prisoner is alleg- 
ing can be Titled into it.” 

The court noted that while it was 
unclear from Robinson’s complaint 
whether he claims he is now suffering 
from lead poisoning or will suffer from 
it in the future, it was also immaterial 
“as his complaint is about the conse- 
quences, present or future, for his 
physical as distinct from his mental or 
emotional health.” 

“It would be a serious mistake to 
interpret section 1997e(e) to require a 
showing of physical injury in all pris- 
oner civil rights suits. The domain of 
the statute is limited to suits in which 
mental or emotional injury is claimed.” 


The court held that the normal rules of 
civil procedure do not require that an 
entire lawsuit be dismissed if it includes 
a claim for redress for mental and emo- 
tional injury absent physical injury, 
only the barred claims should be dis- 
missed. 

“As we read the statute, then, if the 
only form of injury claimed in a 
prisoner’s suit is mental or emotional 
(for example, if the prisoner claimed that 
the small size of his cell was driving him 
crazy), the suit is barred in its entirety. 
If the suit claims a palpable, current 
physical injury that is inflicting mental 
and emotional harm, the suit is unaf- 
fected by the statute. If the suit 
contains separate claims, neither in- 
volving physical injury, and in one the 
prisoner claims damages for mental or 
emotional suffering and in the other 
damages for some other type of injury. 


T he court of appeals for the Sec- 
ond circuit held that former 
prisoners who sue over prison or jail con- 
ditions of confinement are not required to 
exhaust their administrative remedies be- 
fore filing suit in federal court. James Greig, 
a New York state parolee, filed suit claim- 
ing his rights had been violated while he 
was imprisoned. Greig had been released 
from prison when he filed suit. 

The district court dismissed the suit 
under 42 U.S.C. 1997e(a), which requires 
exhaustion of administrative remedies 


A federal district court in Wiscon- 
sin held that 42 U. S.C. 1 997e(a) 
of the Prison Litigation Reform Act 
(PLRA) does not require prisoners to 
file a notice of claim with the state at- 
torney general’s office in order to 
exhaust their administrative remedies. 

Jamie Bias, a Wisconsin state pris- 
oner, filed suit under 42 U.S.C. § 1983. 
The defendants filed a motion to dismiss 
under § 1997e(a) claiming Wisconsin 
prisoners have to file a notice of claim 


the first claim is barred by the statute 
but the second is unaffected.” See: 
Robinson v. Page, 1 70 F. 3d 747 (7th Cir. 
1999). 

Readers should note that this is a 
far from settled area of law. Some circuit 
courts have held that section 1997e(e) is 
constitutional, but applies only to claims 
for damages and not for injunctive and 
declaratory relief. See: Davis v. District 
of Columbia, 158F.3d 1342 (DC Cir. 1998); 
that it does not apply at all to ex con- 
victs, see: Kerr v. Puckett, 138 F.3d 321 
(7th Cir. 1998); it is not retroactive to 
suits filed before the law’s enactment in 
1996. see: Craig v. Eberly, 164F.3d490 
( 10th Cir. 1998); it does not apply to First 
amendment claims, see: Cannell v. 
Lightner, 143F.3d 1210 (9th Cir. 1998). 
To date, most courts to consider this is- 
sue have done so in the Eighth 
amendment context. | 


before prisoners file suit in federal court, 
because Greig had not exhausted his ad- 
ministrative remedies. 

In a brief ruling, the court of appeals 
for the Second circuit vacated and re- 
manded. The court held “that litigants like 
Greig — who file prison condition actions 
after release from confinement are no 
longer ‘prisoners’ for purposes of § 
1997e(a) and, therefore, need not satisfy 
the exhaustion requirements of this pro- 
vision.” See: Greigv. Goord, 169F.3d 165 
(2nd Cir. 1999). ■ 


under Wis. Stal. § 893.82 before suing in 
federal court for damages. The court re- 
jected this argument, dryly observing the 
defendants had not cited any cases to 
support their novel position. 

The court observed that the notice 
of claim procedure is to settle potential 
claims against the state, it does not pro- 
vide a remedy in the administrative 
exhaustion context. See: Bias v. 
Endicott, 3 1 F. Supp. 2d 1131 (ED WI 
1999). ■ 


No Administrative Exhaustion Requirement 
for Ex-Prisoners 


PLRA Doesn’t Require Notice of 
Claim for Exhaustion 
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BOP Warden Held in Contempt for Failure to 
Forward PLRA Filing Fee 


T 'he court of appeals for the Sev- 
enth circuit held that prison war- 
dens are responsible for ensuring Prison 
Litigation Reform Act (PLRA) filing fees 
are transmitted from the trust accounts 
of prisoners to the courts. Wardens who 
fail to forward PLRA filing fees can be 
held in contempt of court, as happened 
in this case. 

Joseph Hall, a federal prisoner, filed 
suit and was denied in forma pauperis 
(IFP) status when the district court held 
he had sufficient fluids in his prison trust 
account to prepay the filing fee in its en- 
tirety. Hall appealed but did not pay the 
filing fee or seek IFP status for the ap- 
peal. The appeals court dismissed the 
appeal and noted that under Newlin v. 
Hetman, 123F.3d429(7thCir. \99T)[PLN, 
June. 1998] Hall was liable for the appel- 
late court filing fee. 

The district court issued an order for 
warden Fanello of the U.S. Penitentiary 
at Allenwood. Pennsylvania, to remit 
$ 105 from Hall’s trust account to the court 
to pay the appellate court filing fee. “Yet 
the warden refused to comply with this 
order, informing the court that Hall had 


I n its third ruling on the topic in 
recent months, the court of ap- 
peals for the Seventh circuit attempted 
to delineate what constitutes a “good 
faith” appeal under the Prison Litigation 
Reform Act (PLRA). 

Aaron Hyche. an Illinois state pris- 
oner, filed a lawsuit which was dismissed 
by the district court. Hyche then filed a 
notice of appeal and sought to proceed 
In Forma Pauperis (IFP). The case was 
remanded twice by the appeals court. 
First, because the district court had failed 
to review Hyche’s claims before grant- 
ing IFP status on appeal and a second 
time for finding the appealed issues to 
be frivolous. 

In its third ruling vacating and re- 
manding this case, the appeals court held 
the lower court erred by finding the ap- 
peal was not taken in good faith and then 
granting Hyche IFP status. “ ... If the dis- 
trict judge certifies that the appeal has not 
been taken in good faith, then the judge 


not authorized the disbursement. Faced 
with conflicting directives from a federal 
prisoner and a federal judge, the warden 
decided to follow the prisoner’s instruc- 
tions!” The appeals court issued a show 
cause order for Fanello to explain why he 
shouldn’t be held in contempt. In the 
meantime, Hall was transferred to another 
prison and this warden authorized the $ 1 05 
payment from Hall’s account. 

Under 28 U.S.C. § 1915(b) prisoners 
must pay the filing fees of their litigation 
in the amount ordered by the courts. “Hall 
incurred the debt for the appellate fees, 
and thus consented to the use of his 
prison trust account for payment. By fil- 
ing a notice of appeal; he could not avoid 
his obligation by refusing to sign bureau- 
cratic intra-prison paperwork. Section 
1915 does not give prisoners a veto power 
over collection and at all events, once the 
district court enters an order under the 
PLRA, a warden must comply. Even an 
invalid judicial order must be obeyed un- 
til it is stayed or set aside on appeal .... 
Ignoring a judicial order, as warden 
Fanello did, because a prisoner contra- 
dicts it, is out of the question.” 


must not invoke the periodic payment sys- 
tem established by § 1 9 1 5(b). If the appeal 
is not in good faith, and the litigant there- 
fore is not entitled to proceed in forma 
pauperis, then the docket and filing fees 
must be prepaid in full. An appellant is 
entitled to challenge the district court’s 
decision by motion under Fed.R.App. 
24(a)(5), however, and to do so before pay- 
ing any part of the docket and filing fees. 
Only if this court disagrees with the dis- 
trict court’s ruling, and permits the appeal 
to proceed in forma pauperis, will the peri- 
odic payment system established by § 
1 9 1 5(b) be employed. ” 

In this case Hyche’s silence on the 
issues he intended to raise on appeal did 
not justify the district court’s ruling. “Only 
when IFP status has been denied must 
the appellant file in the district court a 
motion that ‘states the issues that the 
party intends to present on appeal.’ 
Fed.R.App.P. 24(a)(1)(c) .... BeeauseaRule 
24(a)(1)(c) statement of reasons is not 


The court found warden Fanello in 
contempt of court for failing to forward 
the PLRA fee to the court, characteriz- 
ing his response, or lack thereof, to the 
show cause order to be “not tolerable.” 
The court withheld imposition of a sanc- 
tion pending warden Fanello putting into 
place an administrative system that 
would ensure Allenwood prisoners pay 
PLRA filing fees as they are assessed 
by the courts. Fanello was given 30 days 
to purge himself of contempt by imple- 
menting the system. 

The court observed that non pay- 
ment of PLRA filing fees was an ongoing 
problem with various prisons. In a pre- 
vious ruling the court had rhetorically 
asked what steps should be taken when 
prisons cannot or will not pay the as- 
sessed PLRA fees. This ruling seems to 
indicate that prisons who don’t cooper- 
ate in the PLRA fee scheme do so at their 
peri 1 . PIN predicted when the PLRA was 
enacted that the collection and adminis- 
tration of PLRA fees would most likely 
far outstrip the actual money collected. 
See: Hall v. Stone, 1 70 F. 3d 706 (7th Cir. 
1999). ■ 

Standard, Again 

universally necessary; a judge who plans 
to revoke forma pauperis status already 
granted should notify the appellant and 
afford him an opportunity to provide a 
statement.” 

In this case, the appeals court held 
the district court had not given it enough 
grounds to allow appellate review of the 
dismissal. The court vacated and re- 
manded the case for a third time for the 
district court to state why it believes 
Hyche’s appeal was not made in good 
faith and to instruct Hyche on what he 
should do in accordance with this ruling. 

Circuit judge Evans filed a brief concur- 
ring opinion about the absurd results 
wrought by the PLRA. I always thought the 
PLRA was supposed to make the handling 
of prisoner litigation more efficient. If tliat’s 
its goal, and this sort of thing is its result, 
congress should go back to the drawing 
board.” Further testiment to the PLRA’s 
hasty and poor drafting. See: Hyche v. 
Christensen, 170F.3d769(7thCir. 1999). ■ 
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Bolivia: On April 27, 1999, more 
than 1,500 prisoners in seven prisons 
went on hunger-strike to protest over- 
crowding, delays in case processing 
and the denial of good time credits. At 
least five prisoners sewed their lips 
shut, 19 tied themselves to prison bars 
in a mock crucifixion and four sub- 
merged themselves in a cold water tank. 
On April 29 male prisoners ended the 
protest. Women prisoners continued 
the strike and criticized the male pris- 
oners for capitulating with no real 
gains. 

Brazil: On February 15, 1999, 48 
women prisoners set bonfires and took 
six hostages at a Sao Paulo jail to pro- 
test severe overcrowding. The 
rebellion ended when the prisoners 
released the hostages and police fired 
warning shots. On the same day, at 
another Sao Paulo jail, 106 male pris- 
oners set mattresses on fire to protest 
crowding. Police stormed the jail to 
regain control. No injuries were re- 
ported in either incident. Both jails 
were designed to hold 16 prisoners. 

CA: In early April, 1999, San Mateo 
county jail guard Willard Kelley, 56, 
was charged with two felonies and a 
misdemeanor stemming from bringing 
alcohol into the jail and “having sex” 
with a 32-year-old female prisoner. 

CA: On March 29, 1999, 650 Immi- 
gration and Naturalization Detainees 
at the Mira Loma Detention Center in 
Lancaster staged a six hour protest to 
demand release on bond and acceler- 
ated court proceedings. The detainees 
threw clothes and property on the pris- 
ons razor wire and unfurled banners 
demanding deportation or release on 
bond. The protest ended when the 
INS, California DOC and local sheriff’s 
office agreed to accelerate bogged 
down deportation hearings and allow 
the detainees to meet with corporate 
media representatives. 

CO: In early March, 1999, Troy 
Anderson grabbed a deputy’s gun at 
the Adams County Justice Center 
while being transported from court and 
attempted to escape. The escape at- 
tempt was unsuccessful even though 
Anderson fired 16 shots from the 
deputy’s pistol. No one was injured 


News in Brief 

but Anderson faces numerous charges 
from the incident. 

CT: In March, 1999, former state 
probation officer Richard Straub, 63, 
pleaded no contest to 31 criminal 
charges, including sexual assault, rack- 
eteering, kidnapping and unlawful 
restraint. Straub was originally charged 
with 224 counts of sexual misconduct 
stemming from the rape of 1 5 men and 
young boys who were on his proba- 
tion caseload. Straub threatened to 
have the victims imprisoned if they did 
not submit to his attacks. Straub’s ac- 
tivities came to light when a victim 
filed a civil rights suit against him af- 
ter being raped. 

FL: In April, 1999, Okeechobeee 
county jail guard Louis Alberto 
Maisonet, 35, was arrested and charged 
with repeatedly sexually assaulting a fe- 
male prisoner in the jail over a 12 day 
period. The prisoner was in jail on minor 
traffic charges. Prosecutors claim 
Maisonet has already confessed to forc- 
ing the woman to perform oral sex and 
raping her on various occasions. The 
prisoner was raped at least once while 
the sheriff’s office investigated her com- 
plaints. 

KS: In February, 1999, Joshua Will- 
iams was released from the Olathe jail 
after he sent the jail a fax saying the 
charges against him had been dismissed. 
The fax had numerous spelling errors in 
it that failed to alert jailers. 

KS: On December 18, 1998, Gordon 
Brown, 60, a former DOC internal affairs 
investigator at the Hutchinson Correc- 
tional Facility was sentenced to 4 years, 
2 months imprisonment. Brown was con- 
victed of two counts of aggravated 
indecent liberties stemming from his mo- 
lestation of three girls, ages 9, 12 and 14 
years. 

MI: In February, 1999, Waukeen 
Spraggins escaped from the Detroit jail 
by impersonating a police official and 
calling jailers and ordering them to take 
him to his girlfriends house. Police chief 
Benny Napoleon said: “His request was 
so bizarre that people thought it had to 
be true.” 

MO: In August, 1998, circuit judge 
John Clark was disciplined by the state’s 
Judicial Conduct Commission. Clark was 
using probationers he had sentenced to 


“community service” to perform unpaid 
labor at his home and businesses. The 
work included landscaping and painting. 
Clark did not keep time sheets or any 
other record of the probationers’ labor. 

NC: Two 15 year old boys doing 
community service at the 
Winston-Salem courthouse for vandal- 
izing a phone booth were caught on 
videotape urinating into a coffee pot 
used by lawyers in an attorney break 
room. The coffee pot was left on over- 
night, creating a pungent aroma of 
cooked urine the next morning. Said one 
defense lawyer who uses the 
breakroom: “The boys are going to have 
to get someone from out of state to de- 
fend them on this one.” 

NE: In March, 1999, Douglas 
county jail sergeant Kirk Richardson 
was fired for throwing a prisoner to the 
floor and kicking him. The county’s civil 
service commission upheld the firing, 
finding Richardson was guilty of pris- 
oner abuse and had violated jail policies. 
Richardson also faces misdemeanor as- 
sault charges for the attack. Richardson 
had been fired from the jail in 1997 but 
was reinstated after appealing. 

NM: In April, 1999, John P. Bruner, 
was acquitted on charges of aggravated 
batten' by a jury in Las Cruces district 
court. Bruner had been charged with 
stabbing James Ruppert three times 
while in the dining room of the South- 
ern New Mexico Correctional Center 
where both were confined. Bruner rep- 
resented himself pro se at trial. Deputy 
district attorney Sylvia Cano-Garcia 
called the acquittal “extremely embar- 
rassing”. 

NV : A Carson City jury awarded 
former Ely state prison guard David 
Rowell $ 165,88 1 in damages. Rowell was 
convicted in state court on criminal 
charges of battery for beating, slapping 
and choking two prisoners. The pris- 
oners sued Rowell for violating their 
civil rights. The Nevada attorney 
general's office refused to represent 
Rowell in the suit, saying his actions 
were “outside the course and scope of 
his job and not performed in good 
faith.” Rowell hired a private attorney 
and won the suit against him. Rowell 
then sued the state to recover his legal 
costs. The jury agreed with Rowell that 
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the AG's office should have repre- 
sented him in the prisoners’ suit. 

NV: In April, 1999, the state settled 
a lawsuit with former prison guard Terry 
Selbach for $180,000. Selbach sued the 
state claiming she contracted Hepati- 
tis C at the Nevada State Prison in 1994 
when an infected prisoner vomited on 
a cut on her hand. Selbach claimed in 
the suit that she was not properly 
trained on how to avoid blood borne 
pathogens. 

OH: In April, 1999, Southern Ohio 
Correctional Facility (SOCF) prisoner 
Keith Watkins, pleaded guilty in Scioto 
county common pleas court to a charge 
of felonious assault. Watkins admitted 
he repeatedly stabbed SOCF guard 
Rhonda Riley in the head and face with 
an ink pen. The pen was eventually im- 
bedded four inches into Riley’s face 
and had to be surgically removed. 
Watkins was sentenced to six years in 
prison. 

OK: In April, 1999, a federal grand 
jury indicted James Madden, Tommy 
Pugh and Guadalupe Gonzalez on 
charges of smuggling more than 50 
pounds of heroin, cocaine, marijuana 
and methamphetamine, between 
1997-99, into the Oklahoma state Peni- 
tentiary at McAlester. Gonzalez, a drug 
dealer, sold the drugs to Pugh, who is 
the son of Tom Pugh, a prisoner serv- 
ing a life sentence at the prison. Pugh 
Jr. would then give the drugs to Mad- 
den, a prison kitchen worker who would 
then smuggle the drugs into the prison. 
Madden was allegedly paid $400 for 
each pound of drugs that he delivered. 

TX: In 1997 the Texas legislature 
enacted laws allowing repeat child mo- 
lesters to be surgically castrated. To 
date, with 1 .500 child molesters eligible 
for the procedure, 4 have volunteered 
for the surgery. To qualify, volunteers 
must be over 21, serving time for a sex 
crime against children and be a repeat 
offender. 

TX: In February, 1999, Jerry Diaz, 
a former guard at the Coke county ju- 
venile justice facility, pleaded guilty to 
sexual assault charges in state court for 
having a “consensual sexual relation- 
ship” with a juvenile female prisoner at 
the facility. Diaz was fined and sen- 
tenced to 180 days in jail as part of a 
ten year probation sentence. Diaz’s vic- 
tim has filed suit, claiming Diaz sexually 


and emotionally abused her. Wackenhut 
Corrections Corporation, which runs the 
facility, is also named as a defendant. 

TX: In March, 1999, Harry Landiy, 
a guard at the Ramsey II unit in 
Rosharon, was indicted by a Brazoria 
county grand jury on bribery charges. 
The indictment alleges that Landry was 
paid $400 to deliver four ounces of mari- 
juana to a Ramsey II prisoner. 

WA: In May, 1999, J.D. Edson, a 
sergeant at the Washington State Re- 
formatory in Monroe, went on paid 
leave while Snohomish county police 
investigated a report that Edson was 
found performing oral sex on a mentally 
disabled male patient in a group home. 
The patient, who has an IQ of 77, a his- 
tory of sexual exploitation and has been 
diagnosed with depression and schizo- 
phrenia, told police the relationship was 


“consensual.” Edson worked at the 
group home as well as the prison. News 
media reported that Edson’s child was 
in the room when the sex act took place. 
Edson was also the WSR staff instruc- 
tor on the topic of sexual assault. 

WA. On March 16, 1999, Raymond 
Meier, 36, was found hanging dead in 
his Washington State Penitentiary cell. 
Meier was serving a sentence of life 
without parole under the state’s three 
strikes law for child rape, kidnapping 
and burglary. 

WA: On May 26, 1999, King 
County (Seattle) juvenile detention 
center guard Charles Parrish was 
charged in state court with drug pos- 
session. During a search of Parrish’s 
apartment, police found drug residue 
in a crack pipe, a glass pipe and a small 
plastic bag. ^ 


Alabama Jail Injunction Dissolved 


T 'he court of appeals for the Elev- 
enth circuit held that a district 
court had erred in refusing to dissolve an 
injunction designed to relieve jail over- 
crowding. In 1982 an injunction was 
entered by a federal district court which 
prohibited the state of Alabama and Lau- 
derdale county from housing convicted 
state prisoners in the Lauderdale county 
Jail for more than 30 days. The injunction 
was designed to relieve overcrowding 
and related health problems. On two oc- 
casions, in 1991 and 1993, Alabama was 
found in contempt for violating the in- 
junction. 

In 1997 the Alabama Department of 
Corrections (DOC) moved to terminate the 
injunction under 18U.S.C, § 3626(b)(2)of 
the Prison Litigation Reform Act (PLRA). 
(Readers should note that to date most of 
the PLRA litigation relating to the termi- 
nation of prospective relief has dealt with 
the PLRA’s consent decree termination 
provisions, not its injunction termination 
provision. In this case the court does not 
mention the distinction. ) The district court 
denied the motion, holding that the in- 
junction remained necessary to correct a 
“current and ongoing” violation of fed- 
eral rights. 

The court of appeals reversed and 
remanded. The court did not decide what 
exactly constitutes a “current and ongo- 
ing” violation of constitutional right for 
§ 3626 purposes. Instead, the court sim- 
ply found reversible error in the lower 


court’s evidentiary rulings. It held the 
lower court erred by relying on a news- 
paper article that quoted Joe Hopper, the 
Alabama Department of Corrections 
commissioner, which said that state pris- 
oners would keep backing up in state 
jails until the legislature properly funded 
the state prison system. The appeals 
court held that the article did not sug- 
gest jails would become overcrowded to 
the point of constitutional violations 
occurring. 

The court also held that past find- 
ings of contempt were immaterial since 
they were over five years old, a new 
county jail had been built and no current 
constitutional violations existed. The ap- 
peals court relied extensively on the fact 
that no one claimed the jail was currently 
overcrowded. Of course, the court ig- 
nored the logical conclusion that perhaps 
the jail wasn’t overcrowded because of 
the injunction. 

In a footnote the court observed that 
a class action lawsuit was pending in state 
court, filed by Alabama counties and 
sheriffs, to prevent all jails from being 
forced to hold state prisoners. The court 
held that the state suit would allow Lau- 
derdale county to litigate this issues 
without the restrictions of the PLRA. 
Readers should note this was a lawsuit 
filed and litigated by county officials 
against the state of Alabama. See: Parrish 
v. A labama DOC, 156 F.3d 1128 (11th Cir. 
1998). ■ 
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Wreaking Medical Mayhem in Washington Prisons 

by Tara Herivel 


I n 1993, prisoner Gertrude Barrow 
crawled to the clinic at the Wash- 
ington Corrections Center for Women. 
Her peptic ulcer ruptured, Barrow’s re- 
quests for treatment had been dismissed 
by health care staff who diagnosed her 
ulcer as a bad case of gas. When Bar- 
row vomited on the clinic floor, a nurse 
tossed a towel at her. and told her to 
clean it up. Barrow died just a few hours 
later. [PLN, Oct. 1994] 

Barrow’s death served as the cata- 
lyst for a six-year legal struggle to 
upgrade WCCW’s failing health care 
system from shameful to adequate. 
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For the past year, Seattle’s Columbia 
Legal Services’ Institutions Project, the 
ACLU and the Northwest Women’s Law 
Center have waged a litigious battle with 
WCCW, in an attempt to extend judicial 
oversight over the institution’s faltering 
health care system. The current litigation 
seeks to enforce a settlement agreement 
reached as a result of a class-action filed 
against WCCW in 1993 by prisoners. 
[PLN, Apr. 1995] The 1993 suit. Halle tt v. 
Payne (case number 93-5496), was borne 
out of a litany of health care horror sto- 
ries: WCCW’s health care staff performed 
bizarre procedures ( like removing a 
prisoner’s mole with a Bic lighter and a 
paperclip ), a prisoner died from a com- 
mon-place, treatable illness, and the prison 
had no coherent system of medical 
records. 

Barrow’s death occurred during dis- 
covery for the 1993 suit. Columbia Legal 
Services’ staff attorneys David Fathi and 
Patricia Arthur speculate that Barrow’s 
death led to the quick capitulation of 
WCCW, who settled the case immediately. 

Against this backdrop of appalling 
medical care, a court-ordered Stipulation 
and Judgment was approved in 1995, set- 
ting forth requirements including 
oversight by outside medical investiga- 
tors^ improved health care services, and 
employment of qualified health care staff. 
This past March, attorneys from Colum- 
bia Legal Services went back to court, 
claiming that WCCW has virtually ignored 
the mandates of the Stipulation. 

The central claims leveled at WCC W 
included haphazard mental and dental 


care, and second-rate supervision and 
training of staff. In the original complaint, 
attorneys for the plaintiffs also argued 
that WCCW provides substandard medi- 
cal care. Because of procedural problems, 
Judge Magistrate David Wilson barred 
the medical complaints from the current 
suit. 

Currently, only eight mental health 
care professionals serve a population of 
about 730 women. Since the suit in 1994, 
there are now' fewer nurses at WCCW, 
though the population at WCCW has in- 
creased. Former Nursing Supervisor Pat 
Wiggins wrote in a memo in 1998: “ with 
the increased hours and workload [for 
health care staff], I have seen increased 
numbers of errors and incidents reported. 
There is a need for concern.” Wiggins 
also stated that medication errors qua- 
drupled between April and October of 
1998. 

An investigation by the Department 
of Health (DOH) conducted in October of 
1998 seconded Wiggins’ concerns, find- 
ing that WCCW’s failure to ensure that 
policies and procedures were established 
and implemented resulted in “errant infec- 
tion control standards.” The DOH found 
that a temporary hire, nurse Jeanette 
Johnston, used the same needle on two 
successive patients, an incident which 
went unreported until one of the patients 
filed a grievance. The investigation also 
found that nurses routinely recap and re- 
use needles, carry needles in their pockets, 
and improperly dispose of needles. Within 
the population at the prison, seven pris- 
oners are known to beHIV positive: the 
risk taken by Johnston is mortifying. 
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Mayhem (continued) 

The lack of staffing at WCCW has 
resulted in tragedies, near-misses, and 
overall atrocious patient care. One pa- 
tient was left unattended on a gurney in a 
hallway overnight. During the night, she 
had a seizure, fell off the gurney and was 
rushed to a hospital in Tacoma. 

Rain or shine, the women at WCCW 
form long lines outdoors waiting for their 
medication. Some prisoners refuse to take 
their meds because of the hassle and dis- 
comfort of the med lines, which sometimes 
take two hours to work through. While 
waiting in the med line, one frustrated 
prisoner sliced a 4" long cut into her arm 
with a razor blade, exposing the bone. 

Over the past year alone, there have 
been over 100 acts of self-harm by pris- 
oners. Prisoner requests for mental health 
consultations go unanswered; or worse, 
prisoners’ requests are rebuffed, and then 
they are punished for resulting acts of 
self-harm. Prisoner AllissaMcCune tes- 
tified at the hearing that when she sought 
help from mental health counselor Mike 
Walls, he told her he was too “over- 
whelmed with work” to talk with her. 
McCune attempted suicide soon after. 

Justine O’Neill requested emergency 
help from her mental health counselor, 
Levette Dearmon. When O’Neill told 
Dearmon that she was hearing voices and 
struggling with suicidal thoughts, the 
counselor kicked O’Neill out of the of- 
fice. Ms. O’Neill sat outside Dearmon’s 
door for forty-five minutes, crying. A 
prisoner passing by saw O’Neill crying 
and wanted to help, but was told by a 
counselor to “just walk by.” That night 
O’Neill cut herself with a razor in five dif- 
ferent places. O’Neill testified that she 
received no counseling following her sui- 
cide attempt, but instead was infracted 
with a loss of ten days “good time.” 

Women at WCCW are typically 
infracted, or punished, for their acts of 
self-harm. Under Washington Adminis- 
trative Code Rule 712, prisoners may be 
infracted for self-harm. Though prison- 
ers across the state are subject to Rule 
712, women at WCCW are off the charts 
in numbers of infractions and correlative 
acts of self-harm performed. In a recent 
deposition, Associate Superintendent 
Gary Fleming stated that he’s seen more 
acts of self-harm at WCCW than in any 
other prison he’s worked at. 
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Dr. Cassandra Newkirk, an indepen- 
dent monitor who evaluated WCCW’s 
mental health program, noted in trial testi- 
mony that women in prison are particularly 
inclined toward self- harm. Newkirk ex- 
plained that women in prison typically 
have experienced some form of sexual, 
physical or emotional abuse prior to incar- 
ceration, and that restraining, punishing 
or secluding women who have been 
abused retraumatizes them. WCCW psy - 
chiatrist Dr. Jan Loeken estimates that 95% 
of the women she sees at the prison have 
suffered some form of significant abuse. 

In response to punishment or isola- 
tion, women who have been abused “will 
engage in self-harm behavior as a way of 
trying to get a sense that they are actu- 
ally alive,” stated Newkirk. Newkirk 
further observed that American women 
have been “...acculturated not to give up.” 
Self-harming may either be a response to 
a lack of meaningful attention, or because 
women prisoners intend to commit sui- 
cide. “If we need attention, want 
attention, [we] engage in many different 
kinds of ways to get that attention,” said 
Newkirk. 

Some women at the prison have suf- 
fered sexual abuse while at WCCW. A 
mentally ill prisoner was forced by fonner 
mental health counselor Robert Perry to 
perform oral sex On Perry'. Perry, who has 
since been fired, threatened to kill her if 
she told anyone. 

Infractions may result in monetary 
fines, loss of good time, segregation, ex- 
tra work, cell confinement or loss of 
employment. Because of the threat of 
infraction, prisoners are discouraged from 
seeking out help from mental health staff. 
As one prisoner stated, “If I’m going ask- 
ing for help and I’m punished for it, then 
I guess I won’t ask for help anymore.” 

In February of this year. Dorine 
Crawford tried to set herself on fire using 
a match and nail polish remover. Though 
Crawford is severely mentally ill, her treat- 
ment plan had not been updated 
indicating her self-destructive tendencies, 
and she was allowed to keep the flam- 
mable materials she would later use to 
attempt a self-immolation in her cell. 
(Though, in a morose twist her treatment 
plan did provide for the use of pepper 
spray against Crawford.) Crawford 
burned over 3 0% of her body. The pri son 
responded by issuing Crawford a written 
reprimand under Rule 7 12. 
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Prisoners who threaten seif-harm are 
placed in “one-on-one.” or isolation cells. 
Prisoners confined to one-on-one receive 
either inadequate, or no mental health 
counseling at all. Neshelle Wood, a pris- 
oner at WCCW. described one-on-one: 
“You get no counseling. They don’t want 
to make it a reward process, is what Coun- 
selor Walls told me. You are locked back 
there twenty-four hours a day.” Wood 
also said that one-on-one provokes flash- 
backs of childhood abuse and being 
locked in the closet by her abuser. 

Prisoners with self-harming impulses 
may also be placed in segregation, a unit 
with numerous design features that could 
be, and have been used in suicide at- 
tempts. With “modesty walls” to hide 
behind, and sprinklers to hang themselves 
on, prisoners with self-destructive ten- 
dencies are routinely placed in this 
particularly dangerous environment. 
When Cassandra Taylor tried to hang 
herself in segregation, unit sergeant Hope 
Counts made no attempt to intervene, but 
instead left the unit, returning an hour 
later to film Taylor cutting herself. 

Nineteen-year-old Naomi Riojas also 
attempted to hang herself in segregation. 
Though WCCW psychologist Michael 
Robbins admitted that “extended stays 
in seg appear to be difficult for Riojas,” 
she nevertheless was placed in segrega- 
tion, despite repeated objections by her 
counselor. 

Most acts of self-harm at WCC W 
involve razors which are distributed at the 
prison. WCCW saw all 1% increase in 
self-harm incidents involving razors be- 
tween 1997-1998. In response, 
Superintendent Payne convened a “Ra- 
zor Consideration Group” to evaluate 
whether double-edged razors should be 
eliminated front the prison. Payne over- 
ruled the Group’s recommendation that 
razors be eliminated from the institution, 
and has allowed razors to remain at 
WCCW. Payne’s reasoning was that ban- 
ning razors would only increase their use 
as contraband. In contrast, the distribu- 
tion of double-edged razors was banned 
from men’s prisons in Washington in 1 995 . 

During the recent hearing. Superin- 
tendent Alice Payne and psychologist 
Michael Robbins characterized prisoners’ 
self-harming as “manipulative,” “atten- 
tion-seeking” behavior. Dr. Robbins 
pointed to Naomi Riojas as an example of 
a prisoner he believes attempted suicide 


as a manipulative means to gain transfer 
out of segregation. When asked whether 
he realized that Ms. Riojas’ suicide at- 
tempt was related to sexual harassment 
she suffered from a guard, Dr. Robbins 
responded only that he was unaware of 
the circumstances leading to Riojas’ sui- 
cide attempt. 

With the dismantling of public men- 
tal hospitals in the 1960’s, and the race to 
incarcerate of the past two decades, pris- 
ons have become home for alarming 
numbers of the mentally ill. By December 
of 1998, 38% of the population at WCCW 
were on some form of psychotropic drugs, 
and that number appears to be on the 
rise. The DOC’s Chuck Cummings stated 
that, in comparison, 8% of the men in 
Washington State prisons are on psycho- 
tropic drugs. 

WCCW’s Dr. Judith DeFelice, Dr. Jan 
Schaeffer and Dr. Michael Robbins, and 
all of the mental health experts who testi- 
fied at the recent hearing concluded that 
staffing is inadequate to meet the needs 
of the population. 

Despite the admission by WCCW’s 
own staff that the prison is dangerously 
understaffed, and staff poorly trained or 
supervised, Superintendent Payne insists 
that WCCW offers quality health care, 
while alternately complaining of a lack of 
funds to increase psychiatric and nurs- 
ing coverage. 

Dental Care Courtesy of Dr. Yank 

Attorneys for the women at WCCW 
also highlighted the prison’s shoddy 
dental care as an example of prison’s de- 
liberate indifference to inmates’ pain and 
suffering. Cheri Fletcher first visited 
WCCW’s dentist Dr. Carl Weaver in Oc- 
tober of 1 998. With a vanity license plate 
that reads “Dr. Yank,” Weaver is infamous 
for his fetishistic preference for extrac- 
tions. When Fletcher requested a 
cleaning and repair of a bad enamel chip 
on one tooth, Weaver told her “ All 1 do 
is pull them and fill them. I don’t clean 
them; that’s not my thing.” Another visit 
to Weaver over a toothache resulted in 
an extraction, but of the wrong tooth. 
When Fletcher returned with the same 
toothache, Weaver constructed a bite 
guard for her. When Fletcher chewed 
through her bite guard because of the 
constant and continuous pain. Weaver 
finally pulled the tooth that Fletcher had 
originally indicated as the source of pain. 


Maty Eastwood had 16 teeth re- 
moved in eight visits with Dr. Weaver. In 
trial transcripts, Eastwood stated that 
Weaver would ram the needle in so fast 
“you end up with a big sore spot worse 
than the tooth afterwards.” And during 
the extractions, Dr. Weaver was “just 
yanking. . .pulling them so quickly, they are 
just snapping off.” 

After several extractions, Eastwood 
experienced fevers and chills. She asked 
if she should be taking antibiotics, but 
Weaver told her he didn’t think it was 
necessary. A note written by Weaver on 
her chart stated, “This patient’s history 
makes me extremely skeptical of the so- 
lidity of her complaint.” When 
Eastwood’s neck began to swell, she went 
to Weaver for help. Weaver told her 
she’d “put on a little weight.” He also 
told her that he thought she was only 
visiting him because of her “drug-seek- 
ing behavior.” 

Months later, a visiting doctor diag- 
nosed Eastwood’s swollen neck (now 
with a lump as big as an orange) as the 
result of an infected gland due to lack of 
antibiotics. Eastwood now suffers from 
a variety of health problems related to the 
infection; including occasional flareups, 
weight loss, and the inability to eat hot 
and cold foods. Eastwood recently tried 
to commit suicide, in part because of the 
pain and humiliation of her experience. 

With an appalling track record of 
medical mishaps and mayhem, it’s no sur- 
prise WCCW has seen a rapid rate of 
turnover in its health care staff. Since 
1996, there have been six different mental 
health supervisors, and a slew of other 
key mental health staff have quit-many 
in frustrated desperation. Dr. Linda Tho- 
mas, a former psychologist at WCCW, 
testified that she resigned her position 
because she felt “hopeless.” Dr. Jan 
Schaeffer left WCCW after 2 '/ 2 years be- 
cause of the rootlessness of mental health 
programming. Feeling that the program 
lacked a mission. Dr. Schaeffer said: “I 
felt I was beginning to work in a very 
unsafe setting.” 

Though health care at WCCW is 
undisputedly grim, the prison is by no 
means unique in its treatment of prison- 
ers or staff. Columbia’s staff attorney 
David Fathi acknowledged that — unac- 
ceptable as the health care may be at 
WCCW — health care at the mens’ pris- 
ons in Washington is probably worse 


Prison Legal News 


3 


September 1999 



[Editor Is note: this issue of medical 
care in men Is prisonshas been re- 
ported extensively in PLN in the past. 
See The Celling of America, “ Dying 
for Attention ” and accompanying 
side-bar.]. 

The Wait 

Attorneys at Columbia and the women 
at WCC W now wait in limbo while Magis- 


trate Judge Da\id Wilson ponders whether 
to recommend extension of judicial oversight 
at the prison. The plaintiffs’ requests seem 
basic: decent health care provided with integ- 
rity. With a prison system that often runs 
amok if unchecked it seems obvious that pris- 
oners should not be dying of ulcers, their 
health complaints dismissed as manipulative 
fantasy. But behind the locked doors of Amen - 
can prisons, scant or non-existent oversight 


A Foul Trend Emerges 

by Tara Herivel 

T n 1 996, the Department of Labor die spill, management still made no effort to 

.land Industry (L&I) fined McNeil replace the supply, and questionable hep- 

island Corrections Center (MICC) over arin locks were still in use. When an inspector 

$ 1 3,000 for health and safety violations L asked to see a heparin lock in good condi- 
& I investigator Jeff Spann unearthed a tion shortly after the incident, management 

pattern of inadequate training for health tried to hide several seriously deteriorated 
care staff, use of faulty medical equipment, heparin locks still in packages, 

and retaliation against staff who com- Staff at MICC also repeatedly com- 
plained about MICC methods. MICC, a plained to management about lack of safety 

Washington State mens’ prison, was cited and health cate training. Numerous employ- 

far failure to supervise or train staff effec- ees were exposed to toxic chemotherapy 

lively, or to establish an effective accident agents; nurses were expected to handle po- 
preventkm program. L&I’s violation re- tentially lethal chemotherapy waste and 
port ( Inspection number 115369852) ordered by management to administer che- 
concluded that MICC ’s methods created motherapy drugs without proper training or 
an unsafe working environment, where equipment. 

“supervisory refusals to take action’ on Employees who complained to manage- 
liealth and safety issues reported by staff ment at MICC were most often reprimanded, 
resulted in “serious accidents ’ and “near- publicly embarrassed, or harassed Chief 
miss incidents” for both prisoners and staff. Nurse Pat Callahan delivered a letter of repn- 

The incident that prompted the in- mand to staffnurse Barbara Jackson for filing 
vestigation was a lurid blood spill. On complaints about the lack of safe worker- 
September 11. 1996. prisoner Joseph protection measures when in contact with a 

Daniels, who was being treated for an in- prisoner with TB. Jackson -a nurse with 
fection, went to sleep with an intravenous twenty-three years cf experience — was also 
tube secured in his arm. The tube, also threatened with further disciplinary actions 
called a heparin lock, was three years past should her oomplaints continue, and scolded 
its expiration date. That night a custody for “jumping the chain of command.” The 
officer found Daniels saturated in blood: same letter of reprimand also falsely stated 

about a quart of blood had spilled out of that the health department and L&I had 
the deteriorated heparin lock A nurse with confirmed that MICC was in compliance, 
twelve years experience said that it was when both agencies had informed supervi- 
the worst blood spill she had ever seen. sors in healthcare services that they were in 
Investigators found that health care violation of state laws. When informed by 
staff were aware of the expired heparin investigators that the letter was in violation 
locks at least two months previous to the of state laws, and asked to remove the letter 
incident, but that nursing supervisors had from the employ ee's files. Superintendent 
disregarded requests from nursing staff Belinda Stewart refused, saying that she 
fornewstock. FormerMICC nurse Sherry couldn’t allow employees to complain to 
VanHorn informed Chief Nurse Pat outside agencies. 

Callahan that the heparin locks were ex- Nearly all nurses interviewed by inves- 
pired and prone to leakage months prior tigators said they had nowhere to go with 
to Daniels' blood spill . Callahan ignored health and safety concerns. Ten out of eleven 
VanHorn ’s concerns. And five days after infirmary workers interviewed expressed fear 


of prison staffs’ wayward tendencies contin- 
ues to provide a grim harvest of horror stories. 
[. Editor s note: Apparently not much, the state 
Department of Health recently closed the 
MCC infirmary due to numerous health and 
safetyviolations, we will report details in an 
upcoming issue o/PLN. ] 

Tara Herival is a Seattle based free lance 
journalist and law student. H 


of harassment or retaliation for airing safety 
complaints. One health care worker said, 
“There has been fear of retaliation for mak- 
ing complaints here for a long time.” 
Almost all workers spoke to L & I investi- 
gators only on condition of anonymity. 

Superintendent Belinda Stewart who 
is African-American, summed up the in- 
vestigation as a racist plot formed by 
hostile workers to upset her position. 
Stewart viewed the problems at MICC as 
related to lier race and gender, and was 
quoted as declaring, “I’m not saying 
McNeil Island is a perfect world, but God 
put me here for a reason. Maybe it will 
make people understand what it’s like to a 
woman, and what it’s like to be Alfican- 
American” 

When asked recently whether she still 
held to the racist plot theoty of worker- 
retaliation, Stewart admitted that “there 
were a lot of problems at MICC.” But she 
added. “We have worked through those 
issues.” When asked to provide examples 
of how MICC lias worked through its is- 
sues, Stewart says she now works one late 
night a month, “to show staff who I am.” 
She also emphasized that she spent $ 1 ,700 
on a three-day workshop on team-build- 
ing for MICC employees. As for staff’s 
fear of retaliation and iiarassment, Stewart 
says she now “tries to communicate with 
staff, to demonstrate to management that I 
am willing to work with them.” Stewart 
said the experience of the L & I investiga- 
tion and subsequent penalties were 
“hurtful to me,” and she doesn’t know 
where people got the perception that they 
couldn'ttalktoher. 

Stewart successfully appealed the L 
& I fine, which was knocked down to 
$9,550 in 1998. The meager penalty raises 
questions about how much impact the in- 
vestigation ultimately will have indeterring 
aberrant prison administrators' behavior. 
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Is Health Care Too Much To Ask For? 

By Silja J.A. Talvi 


In California’s State Prison System , 
Female Prisoners and Their Advocates 
Say They ' re Continuing to Fight an Up- 
hill Battle, While Prison Administrators 
Insist They 're Doing Their Job 

O ver the last several years, 
health care-related allegations 
emerging from women’s state prisons in 
California have echoed notably similar 
scenarios: The denial of adequate medi- 
cine for chronic diseases, a lack of timely 
treatment for spreading cancers, and 
dangerous delays in care for pulmonary 
and cardiac problems. 

At their worst, these accounts have 
suggested an alarming degree of health- 
related suffering among many prisoners, 
including the case of a mentally and 
physically ill prisoner at the Central Cali- 
fornia Women’s Facility (CCWF) in 
Chowchilla who was confined naked to a 
dirty cell where, on several occasions, 
she ingested her own feces. According 
to lawyers representing prisoners at 
CCWF, the woman was denied access to 
liquid food supplements sent by her fam- 
ily on at least one occasion, and 
eventually died of untreated pancreatitis 
and starvation. 

In response to accounts like these, 
legal agencies in California pursued a 
class-action suit in the mid-1990s, hop- 
ing to improve the quality of life for 
women serving sentences in the state 
prison systems. Prison officials have con- 
tended all along that they are doing the 
best they can, given a mushrooming 
prison population of women with diverse 
medical needs. 

The 1995 case of Shumate vs. Wil- 
son accused prison administrators and 
medical staff at both the Central Califor- 
nia Women’s Facility in Chowchilla and 
the California Institute for Women in 
Frontera with cruel and unusual punish- 
ment and charged them with “deliberate 
indifference” to the health needs of pris- 
oners. [PLN, Aug. 1994] 

That suit resulted in a settlement in 
1997, in which the state of California 
agreed to improve its overall prison 
health care system, and allowed the state 
to avoid admitting any wrongdoing. The 
changes in the prison system are being 
monitored by an independent investiga- 


tion team whose findings in August will 
determine whether the state has ad- 
equately fulfilled its obligation. If the 
improvements are found to be incomplete, 
the suit will go back to trial. 

Only two years into the monitoring 
phase of Shumate v. Wilson, this case — 
along with the campaigns of prison 
activists — continues to raise serious 
questions about the quality of health care 
provided to women doing time in state 
prison systems. 

New Allegations of Medical 
Ill-Treatment at World’s 
Largest Prison Complex 
for Women 

Two prisons — the Central Califor- 
nia Women’s Facility and the adjacent 
Valley State Prison for Women — cur- 
rently house 64 percent of California’s 
total female prison population, or almost 
7,300 prisoners, according to the most re- 
cent California Department of Corrections 
(CDC) statistics. Together, the two pris- 
ons constitute the largest women’s prison 
complex in the world, and now house far 
more prisoners than they were designed 
to. Overcrowding is a constant problem, 
and prison activists insist that under such 
conditions there isn’t enough — let alone 
good enough — health care to go around. 

San Francisco-based Legal Services 
for Prisoners with Children (LSPC) will file 
suit against Valley State later this year 
over alleged violations of privacy and 
health care needs, as well as accounts of 
systematic sexual abuse. According to 
staff attorney Cassie Pierson, the agency 
has received letters from women prison- 
ers who have complained of not being 
able to get prescriptions on time for 
chronic and potentially contagious dis- 
eases. 

“[The prisoners] sometimes wait 
three to five days, [even] two to three 
weeks for refills of medication, including 
antibiotics,” Pierson says. 

Pierson explains that while the law- 
suit against Valley State is unlikely to 
focus on mental health issues (territory 
covered by another lawsuit, Coleman v. 
Wilson), the prison’s Secure Housing 
Units, or SHUs, have still raised many 
such concerns. In addition to LSPC, in- 


ternational human rights groups includ- 
ing Human Rights Watch and Amnesty 
International have explored the psycho- 
logical impact of such units to female 
prisoners. At any given time, dozens of 
women are locked in Valley State’s SHUs, 
where they are held for 23 hours a day 
without access to work, family visits, or 
education. 

“We’re looking at half a dozen cases 
where women started out in considerably 
better shape than they are in now,” says 
LSPC’s founder Ellen Barry about the 
mental health situation facing women in 
Valley State’s SHUs. “Women do their 
time differently from men. I don’t ever 
want to imply that conditions for men are 
better or that conditions for women are 
worse because those are meaningless di- 
chotomies ... But for women, I would 
argue that [isolation] takes on an even 
more significant dimension because of the 
way that gender differences play out in 
society. Women turn to each other for 
support and basic survival in ways that 
men don’t do as often.” 

At the Central California Women’s 
Facility, California Prison Focus and 
Women’s Positive Legal Action Network 
have recently focused their efforts on re- 
pealing a new prison policy dealing with 
medication for HIV-positive patients. Pre- 
viously, HIV-infected women received a 
monthly supply of their pills and were al- 
lowed to take their required doses in the 
privacy of their cells. That policy was 
changed last December; now prisoners 
and prison activists complain that these 
women are required to stand in line ev- 
eryday — sometimes as many as three 
times a day — so health-care providers 
can observe them taking their HIV medi- 
cations. 

California Prison Focus’ Judy 
Greenspan explains that the new policy 
has produced a great hardship on women 
who must sometimes miss meals and 
work — and even face punishment for 
tardiness — as a result of waiting in line. 
“On average, women report that they’re 
spending two and a half hours a day out- 
side standing in line for their medications, 
even if they’re sick,” says Greenspan. 

Greenspan also notes that many 
medications for HIV must be taken four 
to six times a day in order to prevent drug 
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resistance. The new medication policy 
makes it difficult, if not impossible, to keep 
to the recommended dosing schedule, 
says Greenspan. CDC representatives 
said they couldn’t comment on the 
charges because of the pending lawsuit, 
but said claims presented by the activist 
group were simply “not accurate.” 

The continuity of necessary medi- 
cations — including HIV meds — was one 
of the 57 health-related provisions that 
the state of California agreed to imple- 
ment at CCWF and CIW. In the first 
independent assessment to measure how 
well the state was complying with the 
settlement agreement, the November 1998 
investigator’s report found that the state 
had complied with 46 of the 57 provisions, 
including a mandate to assure a continu- 
ity of necessary medications. However, 
in a finding of non-compliance with re- 
gard to chronic care, the investigators also 
reported that insufficient doses of pro- 
tease inhibitors were sometimes ordered 
by medical staff, representing an unnec- 
essary risk to HIV positive women. 

But the ACLU’s National Prison 
Project and LSPC have complained that 
certain findings of compliance — includ- 
ing the finding that dealt with the timely 
availability of necessary medicines — 
were in error. In a ten-page report, the 
ACLU’s National Prison Project cites the 
counsel’s own interviews with prisoners 
as well as reviews of medical records, 
challenging compliance in other areas in- 
cluding follow-up care, dental care and 
on-site staff coverage. 

The final assessment of how the 
state of California is complying with the 
settlement terms is due in August, at 
which time the case will proceed to trial if 
one or both prisons are found to be in 
non-compliance with any of the settle- 
ment provisions. Thornton explained that 
she could not comment on current litiga- 
tion, but that health care “is a very high 
priority with the department.” 

The Ten Year Wait 

Sherrie Chapman, one of the original 
plaintiffs in Shumate vs. Wilson , contin- 
ues to wage her own battle against the 
prison system which she says has left 
her body ravaged and disfigured by 
breast cancer. 

A 40-year-old woman serving a life 
sentence for murder at California Insti- 
tute for Women, Chapman has been in 


prison since 1981. In 1985, Chapman 
found lumps in both her left and right 
breasts, and reported her concerns to 
medical staff. Despite her repeated re- 
quests for medical tests — and despite a 
history of breast cancer in her family — 
Chapman was not given a mammogram 
until 1994, when the lumps were actually 
visibly protruding from her right breast. 

More than eight months later, a bi- 
opsy was finally taken, and it confirmed 
breast cancer. Nearly 10 years after she 
first reported her concerns, Chapman had 
a mastectomy of her right breast. 

Chapman’s stmggle with her health 
— and with the prison medical care sys- 
tem — didn’t end there. Throughout 

1996, Chapman complained of pain and 
vaginal blood clots, as well as the persis- 
tent lumps in her left breast. In January 

1997, surgeons finally removed 
Chapman’s left breast but waited until 
late 1997 to treat her worsening uterine 
pain. By that point, Chapman’s diagno- 
sis was uterine cancer, necessitating a 
hysterectomy. 

The resulting lawsuit, Chapman vs. 
Maddock , alleges serious indifference to 
the serious medical needs of the prison- 
ers, asserting that Chapman’s current 
physical condition is a direct result of 
prison policies. This reporter’s request 
to interview Chapman by telephone was 
denied as a result of a statewide ban on 
prison interviews by the media. 

Pierson of LSPC reports that 
Chapman has lost more weight and is in 
continuous pain, and says that prison 
staff refuse to provide her with anything 
stronger than Tylenol or Motrin. Lt. 
Sebald, who handles media inquiries for 
the prison, said that he was not able to 
comment on her case or her current well- 
being. 

According to Pierson, Chapman has 
not been given her prescription for 
Tamoxifen, a breast cancer treatment and 
prevention drug, for several months. 
“She’s tired,” says Pierson of her client. 
“She doesn’t want the lawsuit to go away, 
but she’s tired of the daily battles.” 

Compassion for the Sick? 

To be sure, California is not the only 
state facing charges of medical abuse, 
neglect or indifference. A recently re- 
leased Amnesty International report. Not 
Part of my Sentence: Violations of the 
Human Rights of Women in Custody, has 
highlighted medical ill-treatment in 
Florida, Virginia and Washington D.C., 


among other states, while the state of 
Washington continues to grapple with its 
own, ongoing legal problems at the Wash- 
ington Corrections Center for Women 
(WCCW) in Gig Harbor, WA. (See accom- 
panying article.) 

In the aftermat h of mandator, mini- 
mum drug sentencing laws that led to the 
explosion of incarcerated females, re- 
search findings published by national 
health organizations in the early 1990s 
begauto point to concerns that the stan- 
dards of health care for prisoners were 
becoming difficult to maintain as the num- 
ber of prisoners increased. 

Women, who now constitute 6.4 per- 
cent of the prison population in the U. S. , 
often arrive in prison with serious health 
problems. Largely poor, often victimized 
by sexual, emotional or physical violence, 
and having had limited access to medical 
treatment on the outside, women sen- 
tenced to state prison sentences often 
manifest pressing health needs from the 
time that they enter the system. For some 
of these women, their ten and twenty-year 
sentences become death sentences, as 
chronic illnesses become terminal. 

In California, a compassionate re- 
lease policy designed to release women 
dying in prison was signed into law in 
October of 1997. Ironically, since becom- 
ing effective in January 1 998, the numbers 
of compassionate releases have 
dwindled. According to CDC spokes- 
woman Thornton, eight releases were 
granted in 1995, while just one was 
granted in 1998. So far, one release has 
been granted this year, under what 
Cynthia Chandler of the Women’s Posi- 
tive Legal Action Network considers 
disturbing circumstances. 

Tina Balagno, an HIV positive pris- 
oner with a history of drug addiction, 
started complaining of severe leg pain in 
June of 1998, and shortly thereafter dis- 
covered lumps in one of her breasts. 
When a malignancy was found, her fam- 
ily urged immediate treatment. In 
November, Balagno was admitted into 
surgery for what she thought would be a 
lumpectomy, only to wake up to the real- 
ization that her breast had been removed. 
According to Chandler, Balagno received 
no chemotherapy or radiation treatment 
and got only Motrin for her pain. After 
falling into a coma after suffering two sei- 
zures in January, Balagno was discovered 
to be suffering from metastasized bone 
cancer, and was released to her family just 
one week before her death at the age of 
40. 
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AR Department of Corruption Revealed 


Greenspan, one of the co-authors of 
the compassionate release legislation, 
finds the current overall lack of compas- 
sion toward severely ill prisoners 
disheartening. "The problem is that the 
political climate is so anti-prisoner, and 
prisoners have been so demonized, that 
they are not even getting out [on com- 
passionate release],” she says. “The 
system’s refusal to release dying prison- 
ers is both inhumane and 
unconscionable.” 

Silja J.A. Talvi is a Seattle-based 
freelance journalist who has written on 
prison issues for In These Times and So- 
journer. A version of this article first 
appeared on MoJo Wire at 
www.motherjones.com. H 

Ex-Prisoner Gets 
$850,000 for Broken 
Neck 

W hen Steven Dodson entered 
a California prison in October 
1996, he didn’t know that his neck was 
broken. He only knew that his neck pain 
kept getting worse. He also didn’t know 
that the next 10 months of his life would 
be a nightmare of what amounts to tor- 
ture by medical neglect. 

Dodson, 47, was serving a short sen- 
tence for drug possession. He claimed in 
a lawsuit filed after his release that the 
California Department of Corrections 
(CDC) refused him medical treatment — 
even after his pain became so great that 
he couldn’t walk. 

Dodson says he slowly deteriorated 
until he could no longer get out of bed 
and lay immobile in his own waste. An 
infection set in and ate away at his hip, 
medical records show. More than 100 
pounds melted away from his 6-foot 
frame. 

The day he was released from New 
Folsom State Prison in August 1997, his 
girlfriend drove him to a Sacramento 
emergency room, where doctors quickly 
determined that he had a broken neck. 

The state admitted no wrongdoing, 
but agreed to pay $850,000 to settle with 
Dodson, who remains partially paralyzed. 
Corrections Department director Cal 
Terhune confirmed the April, 1999, settle- 
ment without comment. 

Source: Associated Press | 
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A career employee of the Arkan- 
sas Department of Correction 
was demoted from his position as warden 
of the state maximum security prison in 
January 1996, after he spoke out about 
corruption and lack of security in the 
prison. He sued the DOC and several of 
its officials alleging a violation of his free 
speech and due process rights. 

A jury found in favor of the plaintiff 
and awarded the demoted warden $94,000 
in damages and $74,000 in equitable re- 
lief. The defendants appealed and the 8th 
Circuit affirmed except as to the equitable 
part of the award, which was remanded to 
the District Court for further consider- 
ation. 

Terry Campbell was employed in the 
Arkansas state prison system for 1 7 years 
prior to his 1994 appointment as warden 
of the Tucker Maximum Security Unit 
[prison] . The previous Tucker warden had 
been demoted for leaving the prison to 
gamble while on duty. 

When Campbell arrived at Tucker in 
January 1995 to assume command of the 
prison, he was faced with severe morale and 
staff turnover problems. He saw that 
changes needed to be made and set about 
interviewing staff. He launched an investi- 
gation into how money came to be missing 
from the Employee Corporation Fund. To 
stem the flow of contraband in and out of 
tire prison Campbell instituted policies to 
search all staff (including himself) and to 
conduct random searches of cells. 

He soon uncovered some serious 
security breaches at Tucker, including 
unlocked cell doors, malfunctioning con- 
trol panels for cell door operation, and 
cell doors which had been altered so that 
prisoners were able to open them at will. 
He then ordered a massive shakedown of 
the entire prison on February 14, 1995. 

The shakedown revealed the pres- 
ence of contraband on death row, 
including “hammers, chisels, shanks, 
gunpowder, hacksaw blades, w ire cutters, 
glass jars, exacto knives, civilian clothes, 
marijuana, syringes, paint thinner, and 
photographs of inmates cohabitating. 
The search also discovered cell windows 
which were being enlarged to permit es- 
cape and a missing cinder block adjoining 
two cells.” 

Intense media attention followed the 
discovery of the death row contraband. 


Senior Arkansas DOC officials blamed 
Campbell — not for the contraband’s ex- 
istence, for the bad publicity following 
its discovery. A year later Campbell was 
demoted. 

Most of the 8th Circuit ruling is de- 
voted to chronicling the events of the 
year leading up to Campbell’s demotion 
and the Arkansas DOC’s attempts to 
first silence and then discredit him. It’s 
hard not to conclude, as the court did, 
that Arkansas DOC officials were more 
concerned about bad press than they 
were about bad prison management. See: 
Campbell v. Arkansas DOC, 155 F.3d 950 
(8th Cir. 1998). ■ 

County Jail Political 
Shenanigans, Corruption 
Revealed 

S even employees of the 
Rockingham County (North Caro- 
lina) Sheriff’s Department were fired by 
the sheriff the day after his 1994 
re-election. The seven filed suit alleging 
violation of their free speech and due pro- 
cess rights; the sheriff had fired them for 
not supporting his election campaign. A 
U.S. District Court granted summary 
judgement for the plaintiffs. 

What makes this ruling noteworthy 
is not the constitutional issues involved, 
but the underlying facts. The “Facts” 
section of the court’s ruling opens a win- 
dow to the seamy inner workings of one 
county jail and provides a rare glimpse at 
the corrupt practices of some of its jail- 
ers: For years it was common practice 
among jail employees to write personal 
checks to deposit — in exchange for ille- 
gal cash withdrawals — in the “inmate 
trust fund”, giving themselves 
interest-free loans in the process. 

The facts of this case reveal a sher- 
iff, C D. Vernon, as a petty tyrant who 
cowed his employees into displaying 
re-election posters in their yards “or else” 
In an operation that Richard Nixon would 
have admired. Vernon obtained the cam- 
paign contribution lists of his opponent 
and threatened employees whose names 
appeared therein, including one of the 
seven who were fired immediately after 
the election. See: Knight v. Vernon, 23 
F.Supp. 2d 634 (MD NC 1998) ■ 
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From the Editor 

by Dan Pens 


G reetings and welcome to an- 
other issue of PLN. Labor Day 
is upon us — a holiday that used to com- 
memorate workers’ struggle. But what 
does it mean now? Summer’s last hur- 
rah? One final barbecue or hiking trip 
and back home just in time for the foot- 
ball kickoff? 

Me, 1 still like to think about the 
struggle. I’m doing time in an 800-bed 
prison where about 150 are employed in 
Class I Industry (a.k.a. “Free Venture” or 
“PIE”) jobs. Most of these PIE workers 
consider themselves unbelievably lucky 
to earn more than the 420 an hour they’d 
get from a state job. Yes, they’re paid mini- 
mum wage for work that in today’s tight 
labor market pays twice that. Yes, payroll 
deductions for “cost of corrections”, vic- 
tims compensation, mandatory savings, 
taxes, and social security reduce their 
“take-home” pay to about $2. 50/hour. 
And, yes, these workers are laid off at the 
bosses ’ whim for days or weeks at a time. 
Still, they say, it beats mopping a floor for 
420/hour. 


Over the years many of these guys 
have taken a dim view of PLN ' s editorial 
stance on prison labor, thinking PLN is 
out to ruin their hustle. Heck, there used 
to be a rumor in this joint that I applied 
for a Class I Industry job, was turned 
down, and only then started writing 
“anti-prison labor” articles in a fit of pique. 

After penning one article about the 
largest PIE employer in this prison, I re- 
member facing a group of about 10-15 
angry workers in a pod dayroom. They 
wanted to know why I was giving their 
employer bad press. Was I try ing to close 
down the company? I stood my ground 
and defended the article point-by-point. 
They weren’t hearing it, though. And 
there’s been tension ever since. 

So recently I was delighted when 
some of these same prisoners started 
coming to me with questions about state 
and federal prison labor statutes. Seems 
that one of them looked up the state 
prison labor law and found out that their 
employer was supposed to be paying 
them “the prevailing wage” for similar 


work performed in the local labor market. 
These guys earn minimum wage for stuff- 
ing bulk product into individual retail 
packaging. They read the want ads and 
see $10-1 1 /hour jobs listed for doing the 
exact same work. And they want to know 
how their bosses can get away with that. 

So now our interests converge — 
their interest being the size of their pay- 
checks, my focus being more on the “big 
picture” of how corporations exploit 
prison labor as a way to put downward 
pressure on all workers’ wages. Either way 
you look at it, when prisoners are paid 
lower wages for doing the same work as 
outside workers, the bosses win and the 
workers lose. 

“So what can we do about it?” they 
ask me. I don’t have an easy answer — 
there isn’t one. But at least now we’ve got 
a dialog going. I don’t know where it will 
lead. But I know where it needs to end: 
The PIE workers in here need to believe 
that only with solidarity, not only among 
themselves but solidarity with outside 
workers, will the battle be won. BS 


Book Reviews 


Crime and Punishment in 
America 

by Elliot Currie, Holt/Metropolitan, 
230 pp. 

Reviewed by H. Bruce Franklin 

T his is a very unfashionable 
book. Elliott Currie does not be- 
lieve that we need to build more and more 
prisons, impose longer sentences, make 
prisons as harsh as possible, eliminate edu- 
cational opportunities for prisoners, 
reinstitute chain gangs, treat juvenile of- 
fenders as adults, and divert still more funds 
from social services to penal institutions. 
He clings to the old fashioned notion that 
we should concentrate more on the preven- 
tion of crime. He even goes so far as to 
accept the hopelessly outdated idea that 
widespread poverty is the main cause of 
violent crime. If all this were not antiquated 
enough, Currie also evidently assumes that 
rational argument based on scientific knowl- 
edge — i.e. , reason and facts — can change 


social policy. Even his prose is anachronis- 
tic earnest, free of jargon, lucid. 

When Currie, who has taught sociol- 
ogy and criminology at Yale and Berkeley, 
advanced similar arguments in liis 1 985 vol- 
ume Confronting Crime, the New York 
Times reviewer noted that “the biggest in- 
carceration binge in American history” had 
increased the nation’s prison population 
from fewer than 200,000 in 1 970 to 454,000 
by 1984. Currie’s warnings against continu- 
ing the binge were of course disregarded. 
And so what may have seemed an aston- 


dwarfed by the current prison population 
of 1.2 million, plus an additional 
half-a-million people in local jails. 

The United States now lias by far the 
largest prison system on the planet. There 
are more prisoners in California alone than 
in any other country in the world except 
China and Russia. The present U.S. rateof 
incarceration in six times the global aver- 
age, seven times that of Europe, 14 times 
that of Japan, 23 times that of India. Euro- 


pean rates of incarceration are consistently 
well below 100 per 100,000 population; the 
rate of incarceration of African American 
males is close to 4,000 per 100.000. As Currie 
puts it in the present volume, “mass incar- 
ceration has been the most thoroughly 
implemented government social program of 
our time,” and we have thus been conduct- 
ing a gigantic social “experiment,” “testing 
the degree to which a modem industrial so- 
ciety can maintain public order through the 
threat of punishment.” 

Has this experiment worked? Media 


ing rate of crime for the past five years. As 
Currie demonstrates, this decline has come 
during a period of unusually low unemploy- 
ment and relative prosperity, actually 
bolstering his thesis that extreme poverty 
in the main cause of crime. Moreover, he 
notes that the crime rate has been falling 
only in relation to the extremely high levels 
of 1990-93. If we compare 1996 with 1984, 
the year cited in the review of Currie’s ear- 
lier volume. we discover that the crime rate 


ishing number of prisoners back in 1 984 is attention has recently highlighted the fall- 


September 1999 


8 


Prison Legal News 






(according to the FBI’s annual Crime In- 
dex) has actually risen 13 percent. 

The costs of this social experiment are 
immense. As Currie points out, the money 
spent on prisons has been “taken from the 
parts of the public sector that educate, train, 
socialize, treat, nurture, and house the popu- 
lation — particularly the children of the 
poor.’’ Currie if anything understates the 
consequences elsewhere in the public sec- 
tor. For example, California now spends more 
on prisons than on higher education. 

Crime and Punishment in America 
cogently debunks what Currie labels the 
“myths” that rationalize and legitimize the 
prison craze. The “myth of leniency” (the 
prevailing notion that criminals are being 
let off too easily or let out too soon) is 
shown to be based on phony statistics, 
“unless we believe that... everyone con- 
victed of an offense — no matter how minor 
— should be sent to jail or prison, and that 
all of those sent to prison should stay there 
for the rest of their lives.” The “myth” that 
“prison works” ignores the soaring crime 
rates during most of the quarter century of 
the incarceration experiment; it also as- 
sumes that the only alternative available to 
us has been doing nothing at all about 
crime. 

This leads to the parts of the book 
dearest to the author’s heart: alternatives 
to mass incarceration. With thorough docu- 
mentation from recent research. Currie 
describes a number of social programs that 
have indeed dramatically reduced rates of 
crime or recidivism, even among groups of 
people generally considered beyond hope. 
Examples he gives range from prenatal and 
preschool visitation targeting child abuse 
through enriched schools for bigh risk teen- 
agers to successful community programs 
for youths who already have multiple ar- 
rests. The modest costs of these programs, 
together with their tangible benefits, offer 
a stark contrast to the enormously expen- 
sive mass incarceration model, with all its 
attendant social devastation. Defying the 
present political climate, Currie goes on to 
advocate fundamental social changes mod- 
eled on European, particularly 
Scandinavian, social welfare systems, 

This is a book that ought to be read 
by anyone concerned about crime and 
punishment in America, especially our po- 
litical leaders and representatives. However, 
it is here that Currie’s belief in the power of 
reason and facts to change social policy 
may seem naive. Are America’s legislators 
unaware of the social, consequences of 
their penal legislation? Perhaps they may 
have noted something that Currie doesn’t: 
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Felony convictions have now disenfran- 
chised four and-a-half million Americans, 
overwhelmingly from the most impover- 
ished sections of society, the very ones 
targeted by the incarceration “experiments” 
From the perspective of those with political 
and economic power, maybe prison does 
work. [This book is directly available 
from PLN, see page 31. ] 

The Way the Wind Blew: 
A History of the Weather 
Underground 

by Ron Jacobs, Verso. 216 pages. $17 
Reviewed by Paul Wright 

T ‘he United States is unique 
among modem nations in that its 
government has never experienced a serious 
revolutionary challenge. Opposition move- 
ments in the U.S. canbe typified as embodying 
the politics of protest over the politics of seiz- 
ing state power. Communist philosopher 
Herbert Marcuse called state tolerance of this 
type of opposition “repressive tolerance.” By 
allowing “safe” dissent the stale can continue 
its actual policies and provide “a safety valve 
forthose whodisagreed with them This safety 
valve placated the opposition without challeng- 
ing the power of the state.” 

In the late 1960’s and early 1970’s, the 
Weather Underground did challenge the power 
of the state by carrying out a series of protests 
and bombings in response to racism and impe- 
rialism by the U.S. government. Ron Jacobs’ 
book is a brief, easy to read history of the 
Weather Underground While not a prison 
book” per se we are reviewing it in PLN be- 
cause it putstheprisoner rights movement into 
abroader historic context 

After the murder of George Jackson the 
Weather Underground blew up the California 
Department of Corrections offices in San Fran- 
cisco, Sacramento and San Mateo. After the 
Attica massacre in 1971, the Weather Under- 
ground blew up the New York Department of 
Correctional Services offioes in Albany, NY In 
communiques issued after these prison bomb- 
ings the Weather Underground denounced the 
rarismofthe Americancriminal justice system 
and the exploitation of prison slave labor. 
Jacobs describes the tremendous impact the 
Attica massacre had on American revolution- 
aries and activists at the time by exposing the 
naked brutality of the American government. 
An impact felt ter beyond the prisoner rights 
movement 

“The Way the Wind Blew” is an impor- 
tant book on an era in American history that 
saw resistance, as opposed to protest to busi- 
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ness as usual. PLN columnist Laura 
Whitehom’s activism with the Weather Un- 
derground is also mentioned To order this and 
otherbooks oontact: \ferso, 180 Vuid^.New 

Letters 

Texas Prison Warehouses 

T he Texas Dept, of Corrections 
operates the nation’s second 
largestprison system after California, includ- 
ing 20 transfer facilities. Transfer facilities are 
Texas’ answer to overcrowded county jails; 
the first facility was built in mid- 1 994 when 
jails were overflowing with state prisoners. 

T ransfer facilities consist of pre-lab, sheet 
metal-clad buildings with four 50-man open 
dorms. Each facility houses 2,000 prisoners. 

According to the Texas Government 
Code, prisoners sentenced to the Texas Dept, 
of Corrections are first sent to a transfer fa- 
cility for two years unless they are bench 
warranted back to the county, at which time 
the two-year time period starts over. Follow- 
ing two years at a transfer facility prisoners 
are sent to an Institutional Division (ID) unit 
to finish their sentences. 

Prisoners housed at transfer facilities 
cannot purchase radios, fans or typewriters. 
The prohibition on fans is a particular hard- 
ship during the summer months: transfer 
facilities do not have air conditioning and 
internal temperatures can soar up to 1 40°. 

Prisoners at transfer facilities are not 
allowed to go to the institutional library un- 
less they are enrolled in GED classes. The 
facilities do not providethe same amount of 
recreation time or educational services that 
are offered at ID units — with limited pro- 
gramming and few work assignments, 
transfer facilities are little more than prison 
warehouses with a two-year turnover in “in- 
ventory.” 

Many of the guards at transfer facilities 
were sent there for violating rules at other 
units, from sleeping on the job to abusing 
prisoners; the facilities are considered “pun- 
ishment posts.” Guards frequently issue 
disciplinary charges for minor infractions 
such as walking on the grass or talking in 
line, knowing that disciplinary records will 
follow prisoners when they eventually trans- 
fer to an ID unit. 

Although transfer facilities are relatively 
unknown to people outside the prison sys- 
tem, they are well known to the thousands 
of Texas prisoners who have to endure their 
harsh conditions. 

- D.G. “Tex” Hoffman ■ 
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Beaten CT Jail Detainee Awarded $2.07 Million 


A federal jury in February, 1999 
awarded Kevin King $2 million 
in punitive damages and $75,000 in 
compensatory damages for a beating 
he suffered at the hands of Hartford 
(Conn.) Correctional Center jail guards. 
The verdict touched off a firestorm of 
controversy because King, 27, is a 
convicted rapist and killer that many 
in the community believe does not de- 
serve the money. 

In May 1996, King was convicted 
for the 1992 rape and murder of a 
15-year-old neighbor girl. While in the 
jail awaiting sentencing, he attacked 
jail guard Elizabeth Jannetty, 32, who 
had let him out of his cell to make a 
phone call. King was wielding a home- 
made knife fashioned from a fan blade 
when he overpowered Jannetty, re- 
moved her uniform, tied her to a metal 
bunk, and then tried to stroll out of 
the jail wearing her uniform. 

Control Booth guards didn’t rec- 
ognize King as a guard and sounded 
an alarm. King bolted down a corridor, 
chased by several guards. Mark 
Verdone and Noel Brown were among 
the first guards to reach King. 

According to the official jail inves- 
tigation report, a “violent struggle” 
ensued to subdue and restrain King. 
The report stated that King continued 
resisting as he was being escorted to 
another area, attempting to kick, spit 
at and bite staff. A Captain was forced 
to use a burst of pepper spray, the re- 
port said. 

According to the report, jail offi- 
cials later learned that King, while 
being restrained, fell on a 5-inch shank 
he was concealing beneath his cloth- 
ing, causing a 6-inch-deep wound that 
just missed his heart. 

Jail officials later awarded Verdone 
and Brown “medals of valor” for their 
roles in preventing King’s escape. 
Jannetty remains out of work, on work- 
ers’ compensation at full salary, and is 
attempting to sue the state for negli- 
gence; security cameras in the area of 
the jail where the attempted escape ana 
subsequent struggle took place were 
inoperable. 

According to attorney Norman 
Pattis, who represented King, the jury 
reached their own conclusion about the 


violent strugile and determined that 
Verdone and Brown violated King’s 
civil rights. 

King “was kicked and punched 
while laying in a fetal position with his 
hands behind his back and hand- 
cuffed,” Pattis said. “Different guards 
came back at different times for a little 
bit of ‘jailhouse justice.’” 

Pattis said Connecticut Attorney 
General Richard A. Blumenthal turned 
down an offer to settle the beating 
claim for $20,000. Blumenthal acknowl- 
edged that he rejected a settlement 
offer for “thousands of dollars,” but 
declined to say for how much. 

“I simply concluded that settle- 
ment was inappropriate,” Blumenthal 
told Associated Press, “and I don’t 
regret for a moment that decision.” 

While the jury deliberated, Pattis 
said he again tried to settle with the 
state, this time for $30,000. 

Blumenthal said it would have 
been unthinkable to pay a convicted 
murderer and rapist thousands of dol- 
lars for minor injuries stemming from 
an escape attempt. 

During jury selection, Pattis asked 
how many people thought his client 
deserved the beating he got after vi- 
ciously attacking a guard while trying 
to escape from jail. About half raised 
their hands. 

“Now do you see why this is a fed- 
eral case?” he recalled asking the rest 
of the jury' pool. He pointed to the men 
and women with the upraised hands 
and said; “The guards thought they 
would get a jury just like this.” 

Perhaps the attorney general be- 
lieved he could persuade the four men 
and four women who were enpaneled 
that King’s crime was so despicable 
that he deserved some “jailhouse jus- 
tice.” 

When the jury returned the $2.07 
million verdict, a local political 
firestorm was touched off. The state 
attorney general, lawmakers and coun- 
sel for the family of King’s teenage 
murder victim all vowed to ensure that 
King will never see a penny of the 
award. 

Blumenthal said that if a new trial 
or reduction in the large award isn’t 
granted, the state would insist that 


King reimburse the state for the cost of 
his incarceration. He said the state is also 
poised to demand King rebate workers’ 
compensation costs stemming from his 
attack on jail guard Elizabeth Jannetty. 

New Britain mayor Lucian Pawlak 
asked city attorneys to see if the city can 
sue King for $45,000. That s the amount 
the city paid the Urbanski estate, the fam- 
ily of the 15-year-old girl king murdered, 
to settle a lawsuit in 1997 alleging that 
the police were too slow to respond to 
the murder 

Jacob Wieselman, attorney for the 
Urbanskis, said the family was stunned 
by the $2.07 million award. Wieselman said 
he contacted area lawmakers to see if leg- 
islation could be passed to enable the 
Urbanskis to sue King for the $2 million. 
The family and the estate is barred from 
suing King because of a two-year statute 
of limitations that expired after the 1992 
murder. 

Lawmakers were quick to respond. 
By day’s end. Senate President Pro Tem 
Kevin B. Sullivan, state Sen. Tom Herlihy, 
and Rep. Demetrios Giannaros filed pa- 
perwork asking the judiciary committee 
to draft legislation that would allow the 
Urbanskis to sue King. 

Pattis said punitive damages need 
not have any connection to the severity 
of the plaintiff’s injuries. The issue, he 
said, was did the guards violate King’s 
rights? 

“This jury was outraged at the con- 
duct of the guards,” Pattis told the 
Hartford Courant. The case was less 
about money than having a jury rebuke 
the guards for violating the civil rights of 
a prisoner, he said. 

Pattis acknowledged that King, who 
is doing life without parole, obviously has 
no way to reap any benefit from the jury 
award. He hinted that King will not fight 
to hang onto every penny of the $2.07 
million award. 

“I would like a way to end the pain 
this case has caused.” Pattis said, “and 
find a way to resolve it as quickly as pos- 
sible — for my chert’s sake, the Urbanskis’ 
sake and officer Jannetty ’s sake. As far as 
the litigation machine goes, this [case] 
could go on for years. We made our point." 

Sources: Associated Press, Hartford Cou- 
rant E 
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Missouri Proposes $2.2 Million Settlement 


O n June 25, 1 999, tJ*e stale ofMissouri 
filed a proposed $2.2 million 
settlement in U.S. District Court that 
would dispose of 32 lawsuits filed 
in state and federal courts by 700 - 
2,100 Missouri prisoners abused in 
Texas jails. The lawsuits stem partly 
from abuses that occurred during a 
1996 shakedown ofMissouri pris- 
oners housed in the Brazoria 
County Detention Center. 

At the time of the incident Mis- 
souri housed some of its its overflow 
prisoners in a portion of the 
Brazoria County jail that was being 
leased to Capital Correctional Re- 
sources, Inc. (CCRI), a private 
prison company. 

The shakedown was videotaped 
by Texas deputies who intended to 
use it as a training tape. [See: No 
Qualified Immunity for Texas Sher- 
iff and CCRI Guards Who Abused 
Missouri Prisoners, PLN August 
1999], The tape, which surfaced af- 
ter prisoners sued and the county 


Law Offices of 
Habern & Cohen 

Gary J. Cohen 
1307 West Ave., 

Austin, Texas 78701 
(512) 476-6201 
(not a partnership) 

For more than ten years our offices 
have been exlusively engaged in rep- 
resenting Texas inmates in the fol- 
lowing areas: 


Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for serv ices law office. 


handed it over during discovery, 
became an instant media sensation. 

About $2. 1 million of the settle- 
ment would come from the insurance 
policies held by CCRI and Brazoria 
County. Another $20,000 would 
come from the private transport com- 
pany that contracted with Missouri 
to move its prisoners to Texas (to 
settle claims of abuse that occurred 
during transport). 

For its part, the state ofMissouri 
would not pay anything under the 
settlement, but agrees to several 
points: not to take money from the 
inmate accounts of Missouri prison- 
ers who share in the settlement; not 
to send those particular prisoners 


back to Texas for five years; and to 
investigate the validity of conduct 
violations the prisoners received 
while in Texas, if the prisoner wants. 

As of this writing, criminal trials 
relating to the abuse are pending: one 
CCRI guard faces charges for alleg- 
edly slamming a prisoner’s face 
against a wall. That same jailer and 
three Brazoria County deputies face 
criminal civil rights charges in fed- 
eral court for their roles in the 
videotaped shakedown. PZAwill re- 
port the outcome of those trials when 
that information becomes available. 

Sources: Associated Press, St. Louis 
Post-Dispatch B 


New Mexico Riot Rooted in Religious Rights 


O n April 6, 1999, up to 400 pris- 
oners at the Wackenhut-oper- 
ated Lea County Correctional Facility 
in Hobbs. New Mexico, rioted and ran- 
sacked the prison’s kitchen and dining 
areas. Thirteen guards, including two 
state employees, and one prisoner were 
injured in the melee, which was the lat- 
est in a series of violent incidents that 
have occurred at the private prison 
over the past year [see PLN, June, 1999], 
Hundreds of state and local law en- 
forcement officers responded to the 
riot. 

New Mexico Corrections Dept, 
spokesman Mike Toms said the distur- 
bance started as an argument between 
prisoners and guards over items used 
in Native American religious services. 
Several months before the riot, a group 
of Native American prisoners had com- 
plained they were being prevented from 
conducting religious ceremonies. The 
group — the Red Nation Indian Soci- 
ety — submitted the complaint to the 
corrections department in a letter 
signed by around 40 prisoners. 

The Lea County Correctional Fa- 
cility holds the largest number of 
Native American prisoners among New 
Mexico’s state prisons, with about 60 
taking part in religious services. The 
prisoners stated in their complaint that 
they were unable to use a ceremonial 


sweat lodge they had built because 
Wackenhut would not provide a suffi- 
cient amount of firewood. Toms said 
the prisoners’ complaints were inves- 
tigated and the facility was found to 
be in compliance with applicable legal 
requirements regarding religious 
rights. 

Wackenhut spokesman Pat 
Cannan stated he was not familiar with 
the letter of complaint from the Red 
Nation Indian Society, but acknowl- 
edged that Native American prisoners 
had filed several grievances prior to 
the riot. “Staff reacted to those griev- 
ances,” he said. “As far as we’re 
concerned, they’ve been looked into.” 

Mark Donatelli an attorney and 
prisoner advocate, says he continues 
to receive complaints from Native 
American prisoners about conditions 
at the facility, including allegations 
that excessive force is being used 
against prisoners who were locked 
down following the April 6 disturbance. 
He has called for increased state su- 
pervision of the private prison. 

A union that represents guards at 
the Hobbs facility has filed a complaint 
alleging unsafe work conditions; at least 
fifteen guards quit following the riot. 

Sources: The New Mexican, USA Today, 
PPRI b 
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Prison Realty Board Member Settles Ethics Complaints 


P rof. Charles W. Thomas, director 
of the Private Corrections Project 
at the University of Florida and a board 
member of Prison Realty Corp.. has long 
been criticized for his close connections 
with the private prison companies he re- 
searches [see: “University professor 
shills for private prison industry,” PLN, 
Feb. 1999], 

On April 19, 1999, Thomas agreed to 
settle two ethics complaints filed against 
him by the Florida Police Benevolent As- 
sociation, a union that represents state 
corrections employees. In light of a $3 
million fee he received for advising CCA 
on its merger with Prison Realty Trust, 
Thomas acknowledged that his business 
dealings with private prison operators 
could create the impression of a conflict 
of interest. 


According to Eric Scott of the state 
Attorney General’s office, Thomas’s 
“contractual relationships with [Prison 
Realty Corp.] created a situation which 
could tempt dishonor. Because the results 
of [his] research can have such a pro- 
found effect on the private prison 
industry, [he] is in a position where his 
private economic interests and his public 
duty overlap in a manner which could lead 
to a disregard of his public duty. In other 
words, [he] could be tempted to alter the 
results of his research in an effort to main- 
tain or increase his private economic 
benefit.” 

Thomas’s supporters say there is no 
evidence that his research directly influ- 
enced prison privatization-related 
decisions by lawmakers, even though his 
work has been relied on in several states, 


including Ohio and Tennessee. Thomas 
also has worked closely with Florida’s 
legislative Correctional Privatization Com- 
mission and his reports about private 
prison companies have been widely used 
by stock analysts. 

Under the settlement agreement with 
Florida’s Commission on Ethics, Thomas 
will pay a $2,000 fine and resign as direc- 
tor of the Private Corrections Project. He 
will maintain his board position with 
Prison Realty Corp. and does not admit 
any wrongdoing. The Ethics Commission 
approved the proposed settlement on 
June 3. Thomas’s resignation from the 
university project is effective as of Au- 
gust 13, 1999. 

Sources: The Tennessean, The Palm 
Beach Post | 


Tennessee Supreme Court Upholds Private Prison Disciplinary Procedures 


W hen the Tennessee legislature 
passed the Private Prison 
Contracting Act of 1986, codified at 
TCA § 41-24- 101 to 115, the following 
provision was included: “No contract 
for correctional services shall authorize, 
allow or imply a delegation of the au- 
thority or responsibility of the [Dept, 
of Correction] to a prison contractor for 
... taking any disciplinary actions.” 

The Tenn. Dept, of Correction 
(TDOC) later developed Uniform Disci- 
plinary Procedures for the 
CCA-operated South Central Corr. Cen- 
ter — the state’s only privately- 
operated state prison. The procedures 
permit CCA employees to serve on an 
institutional disciplinary board; the 
board reviews evidence, determines 
guilt and makes recommendations for 
punishment to a TDOC liaison — a state 
employee — who either approves or 
modifies the board’s decision. 

Two prisoners at South Central, 
Luther Davis and Jabari Issa Mandela, 
were charged with rule violations and 
found guilty by a disciplinary board 
composed of CCA employees. They 
then filed separate lawsuits in Chancery 
court claiming the disciplinary proce- 
dures at South Central constituted an 
illegal delegation of the TDOC’s author- 
ity to punish prisoners. 

Their arguments were rejected by 
the Chancery court and Court of Ap- 


peals, and the Tennessee Supreme Court 
agreed to hear their consolidated cases. 
On Oct. 19, 1998 the Supreme Court 
ruled that the TDOC’s Unifonn Disci- 
plinary Procedures governing 
disciplinary hearings at state facilities 
operated by private contractors do not 
“improperly delegate prison disciplin- 
ary responsibility to a private 
corporation.” 

The Court found the disciplinary 
board merely makes recommendations, 
and final approval of the disciplinary 
recommendations rests solely with the 
TDOC liaison. The Court did not ad- 


I n March, 1999. Rikers Island, New 
York City, jail prisoner Petros Bedi, 
27, was shot in the chest with a .25 caliber 
pistol by another prisoner. Bedi was 
awaiting trial on murder charges. 

Jail guard Edward Quinn was sus- 
pended after the shooting for allowing 
Norman Seabrook, head of the Correc- 
tions Officers Benevolent Association 
(i.e., the jail guards’ union), into the area 
where the shooting took place. Jail 
spokesman Tom Antenen said Quinn 
should not have allowed anyone into the 
area as it was an active crime scene. 

The shooting occurred in the James 
Thomas Center on Rikers Island. Dur- 
ing a search of the jail, guards 


dress whether the TDOC liaison simply 
rubber-stamps the board’s recommen- 
dations without conducting an 
independent review of the disciplinary 
proceedings. 

The Court further held that the 
TDOC’s Uniform Disciplinary Proce- 
dures are not “rules” as defined by 
the Uniform Administrative Proce- 
dures Act, and therefore are not 
subject to public notice requirements 
and approval by the Attorney 
General’s office. See: Mandela v. 
Campbell, 978 S.W.2d 531 (Tenn. 
1998). ■ 


recovered the pistol, with four rounds 
of ammunition, they believe was used 
to shoot Bedi. 

Rikers Island prisoners have been 
shooting each other for years, [see: NYC 
Claims Prisoners Shoot Themselves to 
File Suit, PLN, Apr. 1.993], Typically, pris- 
oners bribe guards to smuggle guns into 
the jail with which they then either shoot 
themselves or have another prisoner 
shoot them. The shot prisoner then ei- 
ther sues the jail or attempts to escape 
from the hospital. Given the frequency of 
shootings in the jail, the lack of fatalities 
is surprising. 

Source: Newsday ■ 
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Pro Se Pennsylvania Prisoner Awarded $100,000 in Guard Attack 


O n February 25, 1999, a federal 
jury in Harrisburg, Pennsylva- 
nia awarded state prisoner Gerald 
Henderson $100,000 in compensatory 
and punitive damages stemming from 
an attack by prison guards. 

On March 29, 1995, while impris- 
oned at SCI-Rockview, Henderson was 
using the phone in a prison cellblock 
when he was struck on the head with a 
three pound concrete block concealed 
in a potato chip bag. The concrete block 
was dropped from the fourth tier of the 
cellblock by prison guard David 
Fortson and Sergeant Paul Sherry. Af- 


ter his head was stitched, Henderson 
was denied further medical attention 
and spent two months in administrative 
segregation before being transferred to 
a different prison. Two prisoners who 
witnessed the attack were transferred 
to different prisons two days later. 

Henderson filed suit, claiming that 
the attack violated his Eighth amend- 
ment rights. A month prior to the attack, 
Sherry and Fortson had come to 
Henderson's cell and verbally harassed 
him. 

Henderson represented himself pro 
se at the four day jury trial. The jury 


found Fortson and Sherry liable for the 
attack and ordered each of them to pay 
Henderson $25,000 in compensatory 
damages and $25,000 in punitive dam- 
ages, totaling $100,000. 

At the trial, the defendants denied 
attacking Henderson, but the jury re- 
jected their testimony as incredible and 
fantastic. They unsuccessfully argued 
that another prisoner had dropped the 
concrete block on Henderson. The de- 
fendants are appealing the verdict to 
the Third circuit appeals court. See: 
Henderson v. Mazurkiewicz, USDC, 
MD PA, Case No. 4:CV-97-250. ■ 


West Virgina DOC Commissioner Resigns After Beating Wife 


Q n March 10, 1999, West Virginia 
Department of Corrections 
commissioner Bill Davis resigned his 
position “effective immediately.” 
Davis cited “personal reasons” for re- 
signing. 

The “personal reasons” in ques- 
tion is Davis’s arrest on spousal abuse 
charges. On March 5, 1999, Davis’s es- 
tranged wife Angela called police to 
report that Davis had entered her home 
“smacked her in the mouth, gave her a 
busted lip. tore her clothes and threw 
her to the floor,” said Putnam County 
sheriffs department sergeant R.E. 
Harrison. 


Davis was charged with domes- 
tic assault and domestic battery and 
released on $1,500 bail. Putnam 
county magistrate Brian Wood or- 
dered Davis to have no contact with 
his wife or their two children. Davis 
faces up to six months in jail and a 
$100 fine if convicted of the assault 
charge and 12 months in jail and a 
$500 fine if convicted on the battery 
charge. 

This was the fourth domestic 
violence call to police from the 
Davis home in recent months. It was 
the first time an arrest had been 
made. 


As corrections commissioner 
Davis oversaw the West Virginia prison 
system with 3,000 prisoners and was a 
member of the state’s parole board. He 
had worked previously as a prison 
guard, a parole officer and a military 
policeman. 

Public safety commissioner Otis 
Cox said he would seek a replacement 
for Davis. Cox said he would be look- 
ing “for people like Bill .... He was doing 
things that had never been done be- 
fore in West Virginia.” 

Source: Charleston Gazette and Daily 
Mail | 
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Washington 35% Spousal Suit Update 


I n last month’s issue of PIN we re- 
ported the trial court ruling strik- 
ing down RCW 72.09.480. This 
Washington statute allows the Depart- 
ment of Corrections to seize 35% of all 
funds sent to prisoners. Dean v. Lehman 
is the state court lawsuit filed by the 
spouses of prisoners challenging the 
law’s constitutionality. 

As we reported last month. King 
County superior court judge Glenna Hall 
held that RCW 72.09.480 violates the 
state constitution’s provision on equal 
taxation as well as the takings clause of 
the state and federal constitutions. The 
state sought a stay of judge Hall’s order 
pending their appeal. 


On July 13, 1999, the Washington 
court of appeals for Division I denied 
the state’s motion for a stay. The court 
also certified the case to the state su- 
preme court, holding that the suit 
involves “an issue of broad public im- 
port that requires prompt and ultimate 
determination, to wit: 

“Did the trial court err in finding that 
RCW 72.09.480 violates Article VII, § I of 
the Washington State Constitution and 
the takings clauses of the state and 
United States constitutions by permitting 
the state Department of Corrections to 
seize a portion of community funds sent 
to inmates by class plaintiffs (inmates, 
spouses)?” 


On July 19, 1999, the Washington 
DOC announced it would stop seiz- 
ing funds sent to prisoners under 
RCW 72.09.480 while its appeal was 
pending. The Washington state su- 
preme court takes anywhere from one 
to two years to issue rulings on the 
merits. A briefing schedule has al- 
ready been set in this case. Seattle 
attorney Chris Youtz represents the 
plaintiff class in Dean as well as the 
prisoner plaintiff class in Wright v. 
Riveland, a federal lawsuit filed by 
prisoners challenging RCW 72.09.480. 
PLN will report the outcome of both 
cases. See .-Dean v , . Lehman, WA Su- 
preme Court, 68281-0. | 


Texas Jail Whistleblower Awarded $3.3 Million 


O n January 26, 1999, the Lub- 
bock county commissioners 
court approved a $3 .3 million settlement 
with fired jailer Karen Strube. Strubewas 
ajail guard in the Lubbock County jail in 
Texas. She complained to the Texas De- 
partment of Health (DOH) that she had 
been required to clean the jail with chemi- 
cals that burned her hands and arms. 

Jail officials retaliated against Strube 
by suspending her from work, giving her 
unpleasant work assignments and even- 
tually firing her. An Austin jury found 
these actions were in retaliation for 
Strube’s complaint to the DOH. The jury 
then awarded Strube $1.8 million in dam- 


ages and the trial court awarded her 
$752,000 in attorney fees. The county 
fought the case all the way to the Texas 
supreme court. In the meantime, the dam- 
age and attorney fee awards accumulated 
interest. Strube’s attorney, Kevin 
Glasheen, observed: “If you decide you 
want to fight something to the bitter end, 
it’s going to be expensive. The legal fees 
would have been insignificant if they had 
tried to settle early on.” 

County commissioner Gilbert Flores, 
who approved the settlement, said “I feel 
like $3.3 million has just been flushed 
down the toilet.” He did not clarify if he 
thought it was the jail officials who did 


Arizona DOC Settles Kosher Diet Suit 


O n January 29, 1999, the Arizona 
Department of Corrections 
settled a lawsuit involving a Jewish 
prisoner’s right to a kosher diet. Ken- 
neth Ashelman, an orthodox Jewish 
prisoner, filed suit when the DOC re- 
fused to provide him with a kosher 
diet. The suit was dismissed by the 
district but reversed on appeal. See: 
Ashelman v. Wawrzaszek, lllF.3d674 
(9th Cir. \991){PLN, Oct. 1997], The 
Ninth circuit appeals court held that 
Jewish prisoners are entitled to a ko- 
sher diet. 

Under the terms of the settlement, 
Arizona prison officials agreed to pro- 
vide Ashelman with a menu that 


includes hard boiled eggs, prepack- 
aged breakfast cereal, whole fruits and 
vegetables, tuna and TV dinner style 
kosher trays. A rabbi will ensure the 
meals do not violate Jewish dietary 
laws. 

The Arizona DOC states it has 70 
Jewish prisoners in its custody. Pre- 
sumably, they too are entitled to 
kosher meals even though the suit was 
not filed or litigated as a class action 
suit. The settlement concludes two 
years of negotiations between 
Ashelman and the Arizona DOC after 
the Ninth circuit’s remand. 

Source: Dallas Morning News | 


the flushing by retaliating against Strube, 
Strube for filing the lawsuit or the 
county’s attorney who didn’t settle the 
case early on. 

Source: Dallas Morning News H 
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US Supreme Court Holds Media Ride Alongs Unconstitutional 


A unanimous United States Su- 
preme Court held that police 
violate the Fourth amendment of the U. S. 
constitution when they allow members 
of the news media to ride along with them 
while executing search and arrest war- 
rants. The court also held police were 
entitled to qualified immunity from money 
damages for violations occuring before 
this ruling. 

In two separate cases, the supreme 
court granted review to determine the 
constitutionality of media “ride alongs” 
with police. During a heavily publicized 

Transsexual Awarded 
$755,000 in Jail Strip 
Search 

I n May, 1999, a federal jury in San 
Francisco, California, awarded 
Victoria Schneider $755,000 in damages 
for a strip search she was subjected to in 
the San Francisco county jail in 1996. 
Schneider, a post operative male to fe- 
male transsexual, was arrested on 
prostitution charges in 1996 and booked 
into the county jail as a male. Schneider 
told jail deputies she was a woman and 
feared for her safety if placed in a cell 
with men. She told deputies her gender 
was listed in the jail’s computers based 
on a 1993 arrest. 

The deputies refused to inspect their 
records and instead strip searched 
Schneider, examined her genitals and 
made her bend over and cough. Depart- 
ment policy prohibited such searches to 
determine the gender of arrestees. 

Schneider filed suit and the jury ruled 
in her favor. The jury awarded Schneider 
$750,000 in compensatory damages for 
her emotional pain and suffering and 
$5,000 in punitive damages against 
deputy Fred Lew for ordering the search. 

Schneider’s attorney, Nanci Clarence, 
told media “They thought they could at- 
tack the victim because of the nature of 
her arrests, because of what she looks 
like and because she’s poor and despised. 
She’s the kind of person who people think 
they can pick on. In this case we proved 
that the sheriffs are bullies.” 

Source : Associated Press ■ 
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effort to track down fugitives, the U.S. 
marshals obtained an arrest warrant on 
probation violations for Dominic Wilson. 
The marshals, accompanied by Maryland 
police and a reporter and a photographer 
from the Washington Post forcibly entered 
the Maryland home of Charles and 
Geraldine Wilson, Dominic’s parents, at 
6:45 AM. The arrest warrant for Wilson 
said nothing about media accompanying 
police in the arrest. 

The reporters took numerous pho- 
tos, which were never published, of the 
interior of the Wilson’s home. When po- 
lice forcibly entered their home, Charles 
was in his underwear, Geraldine in a night- 
gown. After angrily complaining to police 
that his son was not at their home, Charles 
was forcibly restrained by police. 

The Wilson’s later sued police and 
media over the search of their home. The 
defendant police officials sought quali- 
fied immunity which the district court 
denied. A panel of the Fourth circuit re- 
versed. Eventually, the court of appeals, 
sitting en banc, split 6-5 holding that po- 
lice were entitled to qualified immunity for 
allowing the media to accompany them 
into the homes of arrestees. See: 141 F.3d 
111 (4th Cir. 1998)(enbanc). 

The supreme court affirmed, but on 
different grounds. The unanimous su- 
preme court held that the police in this 
case lawfully entered the Wilson’s home 
by virtue of the arrest warrant for 
Dominic. However, “we hold that it is a 
violation of the Fourth Amendment for 
police to bring members of the media or 
other third parties into a home during the 
execution of a warrant when the presence 
of the third parties in the home was not in 
aid of the execution of the warrant.” 

The court held that the First amend- 
ment bestows no right for the media to 
accompany the police on operations. 
“Surely the possibility of good public re- 
lations is simply not enough, standing 
alone, to justify the ride along intrusion 
into a private home. And even the need 
for accurate reporting on police issues in 
general bears no direct relation to the con- 
stitutional justification for the police into 
a home in order to execute a felony arrest 
warrant.” 

The court then held that the uncon- 
stitutionality of the media ride alongs was 
not clearly established in 1992 when this 

15 


case arose. Therefore, the police defen- 
dants were entitled to qualified immunity 
from money damages. 

Justice Stevens dissented from the 
qualified immunity ruling. He would have 
ruled the law was clearly established that 
police could not bring media into private 
homes. He noted the court had not an- 
nounced a new rule of law. Instead, it 
“refused to recognize an entirely unprec- 
edented request for an exception to a well 
established principle.” Namely, the prin- 
ciple that police action while executing 
warrants must be strictly limited to the 
goal of the authorized intrusion. 

Justice Stevens included in his dis- 
sent a copy of the U. S. Marshals “media 
ride alongs” policy. The policy gives ample 
testimony to the fact that the sole pur- 
pose of the “ride alongs” was to enhance 
and police the image of police. 

It shows how the police not so 
subtley influence and manipulate the me- 
dia to obtain favorable coverage. 

See: Wilson v. Layne, 119 S.Ct. 1692 
(1999). In a per curiam ruling on this is- 
sue from the Ninth circuit involving a 
CNN camera crew, the court held like- 
wise. See: Hanlon v. Berger, 119 S.Ct. 
1706(1999). 

The importance of these rulings are 
that they effectively signal the end of 
such “reality” based police propaganda 
shows as Cops. Readers should note that 
media organizations participating in these 
activities do not share the government’s 
qualified immunity from money damages. 
They can be sued for money damages for 
trespass and violating the plaintiff’s pri- 
vacy rights. With these rulings, police are 
now liable for money damages if they al- 
low the media to accompany them on 
“ride alongs” in the future. It is unlikely 
the practice will continue. 

The supreme court’s qualified immu- 
nity ruling on this issue seems to have 
little to do with whether the law on the 
issue was clearly established. Instead, 
the court seemed determined to prevent 
a windfall for trial lawyers and those citi- 
zens whose privacy rights have been 
violated by the police bringing the me- 
dia into peoples’ homes. However, 
lawsuits against the media companies 
that have participated in these searches 
and arrests remains fertile territory for 
litigation. ■ 
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PLRA Physical Injury Requirement Constitutional 


T he U. S. Court of Appeals for the 
D.C. Circuit held that the “Limi- 
tation on Recovery” provision (physical 
injury rule) of the Prison Litigation Re- 
form Act (PLRA), 42 U.S.C. § 1997e(e), 
does not violate a prisoner’s rights to 
equal protection or access to courts. The 
court also determined that the provision 
“has little or no bearing on declaratory or 
injunctive actions.” 

This case involves a prisoner confined 
to the District of Columbia’s Lorton prison. 
At some unspecified time, aLorton guaid dis- 
closed infonnalion from the prisoner’s medical 
filetotheprisoner’sfiancee, allegedlytelhng 
her the prisoner was dying of HI V 

As a result of this incident, the pris- 
oner filed a civil rights complaint alleging 
that his constitutional right to privacy 
was violated. He sought compensatory 
and punitive damages, along with a de- 
claratory judgment, alleging injuries 
limited to “emotional and mental distress.” 

The physical injury rule essentially 
prohibits any “civil action ... brought by 
a prisoner ... for mental or emotional in- 
jury suffered while in custody without a 
prior showing of physical injury.” Rely- 
ing on this rule, the district court issued a 
sua sponte order dismissing the com- 
plaint with prejudice, pursuant to 28 U. S.C. 
§ 1915 A of the PLRA. The prisoner ap- 
pealed, arguing that § 1997e(e) violates 
his right to equal protection, and that it 
unduly burdens his right of access to 
courts. He further argued that the trial 
court erred by dismissing the complaint 
without granting leave to amend. 

The cardinal rule of statutory con- 
struction requires courts to give effect to 
Congressional intent. Applying this prin- 
ciple, the court assumed that the prisoner 
had a “fundamental right” to privacy, but 
noted that “the Constitution does not 
mandate a damages remedy.” In support 
of this conclusion, the court cited two 
Supreme Court cases that approved statu- 
tory provisions that provided for less 
than “complete rehef ’ in civil service and 
Social Security claims. However, those 
statutes did provide substantial remedies. 
Conversely, § 1997e(e) eliminates most 
federal claims of relief for prisoners who 
cannot show physical injury. 

The court downplayed the signifi- 
cance of this fact by noting that the 


by James Quigley 

statute does not materially thwart actions 
for injunctive or declaratory judgments. 
According to the court, prisoners may 
still obtain relief against threatened inva- 
sions of their constitutional rights. In 
other words, it is still theoretically pos- 
sible to stop ongoing or future violations, 
even though redress for past injuries is 
now extremely limited. 

Ultimately, the court rejected a strict 
scrutiny review of the prisoner’s equal 
protection claim in favor of rational basis 
analysis. Not surprisingly, the court 
found it quite rational for Congress to 
enact laws intended to curtail prisoner 
lawsuits involving claims of emotional or 
mental injury. Thus, the court concluded 
that § 1997e(e) does not violate a 
prisoner’s right to equal protection. 

The court’s reasoning was based on 
" [prisoners’ litigiousness,” hypothetical 
“fewer competing demands on their time,” 
and the “poor success rate of their law- 
suits.” This is essentially the same mindless 
rhetoric that spawned the PLRA. Based on 
this specious premise, the court let stand 
this oppressive legislation that effectively 
eviscerates the rights of prisoners. 

The court quickly disposed of the 
prisoner’s access to courts claim by de- 
termining that this right is limited to “a 
reasonably adequate opportunity to 
present claimed violations.” The court 
reasoned that Congress had the power 
to frame remedies, and that the remedies 
afforded prisoners are rationally related 
to a legitimate governmental objective. 

In the course of addressing the pro- 
priety of the sua sponte dismissal with 
prejudice, the court rejected the prisoner ’s 
contention that he could have amended 
the complaint to include an Americans with 
Disabilities Act or Rehabilitation Act claim. 
The court determined that § 1997e(e) pre- 
cludes claims for emotional injury without 
physical injury regardless of whether they 
are constitutional or statutory in origin. 

In an effort to assert physical injury, 
the prisoner attempted to argue that he 
suffered weight loss, appetite loss, and 
insomnia as a result of the violation. The 
court, however, rejected the application 
of those physical “manifestations of emo- 
tional distress” to defeat the statute. 
According to the court, the physical in- 
jury must be “prior.” 


The court also rejected the 
prisoner’s punitive damages claim, even 
though such damages are intended to 
punish, rather than compensate, and are 
normally independent of any injury. The 
court reasoned that it would abrogate 
“much if not all of Congress’s evident 
intent,” if prisoners could surmount § 
1997e(e) by simply asserting that the de- 
fendant acted maliciously. 

Somehow, the court distinguished 
claims for “nominal damages” from a gen- 
eral claim for “compensatory” damages. 
By doing so, the court noted that the pris- 
oner “never sought nominal damages” in 
his complaint, and declined to “confront 
the issue” on appeal. 

In conclusion, the court found that § 
1 997e(e) did not violate the prisoner ’s right 
to equal protection or his right of access 
to courts. Because the court could not 
conceive of any way the prisoner could 
have amended his complaint to state a 
valid claim, it affirmed the dismissal with 
prejudice. See: Davisv. District of Colum- 
bia, 158 F.3d 1342 (DC Cir. 1998). ■ 
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DC Circuit Lifts Injunction on BOP Porn Ban 


I n the March 1997 issue of PLN we 
reported that Congress passed the 
“Ensign Amendment,” prohibiting the 
use of Bureau of Prisons (BOP) funds 
to distribute sexually explicit material to 
prisoners. The BOP adopted regulations 
defining the terms of the ban and sig- 
nificantly narrowing its scope. Those 
regulations ban only pictorial forms of 
sexually explicit material. 

In 1997, a group of prisoners and 
publishers filed suit alleging that the En- 
sign Amendment violated the First 
Amendment. As reported in the March 
1998 issue of PLN, a federal district court 
held that the statute was facially invalid 
and permanently enjoined its enforce- 
ment. Amatel v. Reno, 975 F.Supp. 365 
(D.D.C. 1997). 

A divided panel of the court of ap- 
peals reversed the district court decision 
and lifted the permanent injunction, 
holding that both the statute and regu- 


lations “scored adequately on all four 
factors” of the Turner v. Safley, 482 U.S. 
78, 107 S.Ct. 2254 (1987), Reasonable Re- 
lationship Test. 

The majority concluded that the dis- 
trict court erred in directing its analysis 
primarily towards the statute, “because 
all enforcement was apparently mediated 
through the regulations and there was 
no indication that the statute would be 
applied directly. As such, the majority 
“limited its focus to the substantive pro- 
hibitions of the regulations,” finding that 
to be the only ripe case before the court. 
Yet, in it’s Safley analysis, the court fo- 
cused only upon the conclusions of 
Congress. 

The majority noted that there is a 
significant body of academic authority 
on both sides of the debate over the af- 
fects of pornography on the reader and 
ultimately conceded that there is no em- 
pirical evidence that pornography has a 


Tobacco Smoke Exposure Requires Trial 


A federal district court in New 
York held that a prisoner’s ex- 
posure to environmental tobacco smoke 
(ETS) may present a sufficient risk to his 
future health to implicate Eighth Amend- 
ment concerns, and factual disputes 
regarding the risk precludes summary 
judgment. The court further recognized 
that administrative grievances can place 
prison officials on notice of a need to 
act, and supply the requisite personal in- 
volvement for a § 1 983 damage award. 

At all relevant times, Stanley 
McPherson was a New York state Pris- 
oner housed at either the Attica or 
Orleans state prisons. During the period, 
McPherson claimed he was subjected to 
constant ETS exposure, and although he 
did not allege any present physical in- 
jury, he did complain that the exposure 
posed a serious threat of future harm. 

McPherson further alleged that the 
levels of ETS in Orleans dormitories pre- 
vented him from using the telephone, 
watching television, associating with 
other prisoners, etc. As a result, he as- 
serted violations of his First and 
Fourteenth Amendment rights to free 
speech and assembly. 

The court denied McPherson’s mo- 
tion for a preliminary injunction on the 
theory that he failed to demonstrate “ir- 


reparable harm.” Thereafter, the defen- 
dants moved for summary judgment. 

First, the court addressed the is- 
sue of personal involvement. After 
identifying the various ways of demon- 
strating personal involvement in the 
Second Circuit, the court dismissed 
claims against several of the defendants 
because McPherson failed to show any 
involvement on their part. However, su- 
perintendent Johnson of Orleans was 
held liable because she denied one of 
McPherson’s administrative griev- 
ances. 

Analyzing McPherson’s Eighth 
Amendment claims, the court recognized 
Helling v. McKinney, 509 U.S. 25 (1993), 
for the proposition that “being exposed 
to unreasonably high levels of ETS” may 
pose a risk “that today’s society chooses 
[not] to tolerate.” The court determined 
that McPherson “need not demonstrate 
that his health is currently affected by his 
exposure” to state a valid claim. Since fac- 
tual issues were in dispute on this point, 
summary judgment was denied. 

The court rejected McPherson’s First 
Amendment claims by noting that he had 
“other opportunities to exercise his rights 
to associate with other inmates.” See: 
McPherson v. Coombe, 29 F.Supp.2d 141 
(WDNY 1998). ■ 


negative affect on rehabilitation. How- 
ever, the court concluded that such 
uncertainty “suffices to place the legis- 
lative judgment within the realm of 
reason. ...” 

Although the court reversed the dis- 
trict court decision, it also remanded the 
case for further consideration of plaintiffs’ 
vagueness claims because the district 
court failed to address those claims. 

The dissent characterized the major- 
ity decision as going “far beyond what 
any court has previously condoned in 
depriving prisoners of constitutional rights 
“I and as setting “a most troubling [,] “un- 
wise and arbitrary precedent that runs 
contrary to prior case law [.]” The dissent 
found it “very significant” that two fed- 
eral courts recently reached results in 
Mauro v. Arpaio, 147 F.3d 1137 (9th Cir. 
1998) (vacated for rehearing en banc.) and 
Waterman v. Vernierv, 12 F.Supp. 2d 378 
(D.N. J. 1 998) which conflict with the ma- 
jority holding and noted that “[t]he 
majority’s apparent conclusion that the 
government bears no responsibility for 
compiling evidence to support the breadth 
of its ban . . . mns counter to the wisdom 
of several other circuit courts.” See: Amatel 
v. Reno , 156F.3d 192 (D.C. Cir. 1998). ■ 


Build New Prisons 
or Support PLN? 

PIN is a 501(c)(3) non-profit cor- 
poration and is entirely reader 
supported. Although the $15, $25, or 
$60 amounts donated for 1-year sub- 
scriptions cover most of our operating 
expenses, we couldn’t publish without 
the extra help from those who send 
larger donations from time to time. 

Would you rather see your tax dol- 
lars used to build new prisons or to 
support the publication of PLN ? If you 
pay taxes, and if you itemize deductions, 
your contribution to PLN will not only 
reduce your federal tax liability, it will 
support PLN at the same time. 

Ask your employer if they offer 
matching contributions to registered 
501(c)(3) non-profits. If they do, you 
may be able to double the impact of your 
FLY donation simply by filling out the 
proper form at work. FLY’ s Federal 
Employee Identification Number (FEIN) 
is 94-3143411. 
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Prison Litigation Reform Act Round Up 


T hird Circuit Holds 28 U.S.C. § 
1915(g) Does Not Apply Retro- 
actively: The court of appeals for the 
Third circuit held that 28 U.S.C. § 1915(g) 
does not allow courts to revoke the In 
Forma Pauperis status of litigants who 
were granted IFP status before the Prison 
Litigation Reform Act's (PLRA) enactment 
on April 26, 1996. Section 1915(g) requires 
that prisoner litigants prepay the full fil- 
ing fee if they have previously had three 
or more lawsuits dismissed as frivolous, 
malicious or for failure to state a claim. 
The appeals court held that § 1 9 1 5(g) can- 
not be applied to cases filed before, or 
pending on, the PLRA’s enactment. Read- 
ers should note that the Second and Fifth 
circuits have reached the opposite con- 
clusion and held that § 1915(g) applies 
retroactively. The DC, 4th, 7th, 9th and 
10th circuits have ruled the same on this 
issue. See: Gibbs v. Ryan , 160 F.3d 160 
(3rdCir. 1998). 

De Novo Review for § 1915A Dis- 
missals: The court of appeals for the Fifth 
circuit held that dismissals by district 
courts under 28 U.S.C. § 1915A should 
be reviewed de novo on appeal. Section 
1915A requires district courts to screen 
prisoner lawsuits and dismiss those 
which are frivolous, malicious or which 
fail to state a claim upon which relief can 
be granted. Screening is done before the 
suit is served on the defendants. Section 
19 1 5 A applies regardless of whether the 
prisoner plaintiff has paid the filing fee or 
is proceeding in forma pauperis. The 
court relied on Bazrowxv. Scott, 136F.3d 
1053, 1054 (5th Cir. 1 998)[/ J AV, Oct 1998], 
which requires de novo review of 42 
U.S.C. § 1997e(c) dismissals, to reach this 
conclusion. In doing so, the court agreed 
with the Sixth and Eighth circuits which 
have reached a similar conclusion. See: 
Ruiz v. United States, 160 F.3d 273 (5th 
Cir. 1998). 

Three Strikes Upheld by Ninth Cir- 
cuit: The court of appeals for the Ninth 
circuit upheld the constitutionality' of 28 
U.S.C. § 1915(g). Section 1915(g) gener- 
ally denies in forma pauperis status to 
prisoner litigants that have had more than 
three lawsuits dismissed as frivolous, 
malicious or for failing to state a claim. 
The court held that § 1 9 1 5 (g) is constitu- 
tional and does not violate prisoner 
litigant’s rights to due process, equal pro- 


tection or the ex post facto and separa- 
tion of powers clause. All circuits to 
consider this issue have upheld the con- 
stitutionality of § 1915(g). See: Rodriguez 
v. Cook , 169F.3d 1176 (9th Cir. 1999). _ 

Administrative Exhaustion Re- 
quired in all Cases: A federal district 
court in New York held that a prisoner 
claiming guards beat him was required to 
exhaust his administrative remedies pur- 
suant to 42 U.S.C. § 1997e. This case is 
especially useful because it summarizes 
all the conflicting rulings on this issue. 
To avoid procedural tangles PLN has 
consistently urged prisoner plaintiffs to 
exhaust their administrative remedies be- 
fore filing suit. See: Beeson v. Fishkill 
Corr. Facility, 28 F. Supp.2d 884 (SD NY 
1998). 

State Court Dismissals Don’t Count 
as Strikes: A federal district court in the 
District of Columbia held that the dis- 
missal of frivolous suits in state courts 
do not count as “strikes” under 28 U.S.C. 
§ 1915(g). Section 1915(g) prohibits in 
forma pauperis status for prisoner liti- 
gants that have had three or more lawsuits 
dismissed as frivolous, malicious or for 
failing to state a claim upon which relief 
can be granted. Based on this ruling, only 
dismissals in federal court count as 
“strikes.” See: Freeman v. Lee , 30 F. 
Supp.2d 52 (D DC 1998). 

Automatic Stay Provision Unconsti- 
tutional: A federal district court in New 
Mexico held that 18 U.S.C. § 3626(e), a 
PLRA provision that automatically stays 
prospective relief 30 days after a party 
files a motion for immediate termination 
of such relief, violates the separation of 
powers doctrine. The case involves a law- 
suit filed in 1995 challenging 
overcrowding at the Bernalillo county 
detention center. The court granted a pre- 
liminary injunction and directed the 
defendants to reduce the jail’s popula- 
tion. The court retained jurisdiction to 
enforce the order. The parties eventually 
settled the suit. 

The defendants filed a motion to dis- 
solve the injunction under the PLRA 
claiming they were having difficulty com- 
plying with the population limit. The 
defendants argued under 18 U.S.C. § 
3626(e)(2) that prospective relief should 
be stayed 30 days after filing their mo- 
tion. The court held that the 30 day time 


limit violated the separation of powers 
doctrine and was thus unconstitutional. 
The ruling is dated October 29, 1996, but 
was not published until February, 1999. 
Toxiate, the circuit and district courts are 
divided on the constitutionality of § 3636. 
See: McClendon v. City of Albuquerque, 
29 F. Supp.2d 1267 (D NM 1996). 

Total Administrative Exhaustion Not 
Required: A federal district court in 
Michigan held that 42 U.S.C. § 1997e(a) 
does not require administrative exhaus- 
tion of all claims raised in a complaint. 
Instead, a court can dismiss the 
unexhausted claims without prejudice 
rather than dismiss the entire complaint. 
The court held that § 1997e(a) does not 
impose a total exhaustion requirement on 
prisoner plaintiffs. Therefore, complaints 
that mix exhausted with unexhausted 
claims should not be dismissed in their 
entirety. See: Jenkins v. Toombs, 32 F. 
Supp.2d 955 (WD MI 1999). 

No Exhaustion Required in WI 
When Only Money Damages Are 
Sought: A federal district court in Wis- 
consin held that Wisconsin prisoners 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ’Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel, Conflict of Interest, Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5.00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment W rite for FREE 
Brochure. 
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filing suit and seeking only money dam- 
ages, are not required to exhaust their 
administrative remedies under 42 U.S.C. 
§ 1997e(a) because the Wisconsin prison 
grievance system does not provide 
money damages. 

“This court will . . . hold that, where a 
prisoner is pursuing only monetary dam- 
ages and the prison grievance procedure 
does not provide for monetary relief, the 
exhaustion requirement of § 1 997e(a) does 
not apply. The plain language of § 1997e(a) 
requires only the exhaustion of ‘available’ 
administrative remedies. Since the state 
prison grievance system at issue here is 
not ‘available’ for the recovery of monetary 
damages, prisoners seeking only money 
damages will not be required to exhaust it. 

“The holding of McCarthy has sur- 
vived in the plain language of the statute. 
Should lawmakers create an administra- 
tive remedy that is capable of providing 
monetary relief to prisoners, exhaustion 
will be required. In light of the fact that 
no such administrative remedy currently 
exists, the defendants’ motion to dismiss 
for failure to exhaust administrative rem- 
edies will be denied.” See: Davis v. 
Woehrer, 32 F. Supp.2d 1078 (ED WI 1999). 
Readers should note that the Seventh cir- 
cuit has yet to address this issue. 

No Written Screening or Adminis- 
trative Exhaustion Required: A federal 
district court in Alaska chided the Alaska 
attorney general’s office when the latter 
complained the court was not providing 
a written summary of its screening of pris- 
oner lawsuits under 28 U.S.C. § 1915A. 
The court held it was under no obliga- 
tion to provide the defendants with a 
written copy of its screening and se- 
verely criticized the AG’s claim that it was 
inadequately screening prisoner law- 
suits. The court observed it dismissed 
most prisoner lawsuits before they were 
ever served on the defendants. The court 
was incredulous at the AG’s claim that 
they could not decipher the plaintiffs 
claim in this case that he was beaten. 

The court also held that administra- 
tive exhaustion was not required because 
the action complained of, a beating, was 
not a “prison condition” as defined in 42 
U.S.C. § 1997e(a). The court ordered ser- 
vice on the defendants and for the action 
to proceed. See: Harris v. Ford , 32 F. 
Supp.2dl 109 (DAK 1999). 

Physical Injury Requirement 
Doesn’t Apply to Court Access Claims: 


A federal district court in Illinois held that 
42 U.S.C. § 1997e(e), which conditions 
prisoners’ right to file suit in federal court 
on the suffering of physical injury, does 
not apply to court access claims. The 
court held that it would only apply the 
“actual injury” test enunciated in Lewis 


T 'he court of appeals for the Fifth 
circuit held that the material fact 
issue as to whether prisoner suffered 
more than de minimis physical injury 
from alleged excessive force precluded 
summary judgement in favor of prison 
officials. 

Juan Gomez, a Texas state prisoner 
at the Eastham Unit, filed a civil action 
under 42 U.S.C. § 1983 alleging that 
four prison guards subjected him to ex- 
cessive force in violation of the Eighth 
Amendment. 

According to Gomez’s complaint, 
he was being escorted handcuffed by 
two prison guards, Gregory Palmeiri 
and Harold Roden. Palmeiri grabbed 
Gomez by the handcuffs from behind 
and slammed his face to the concrete 
floor. Then Palmeiri and Roden both re- 
peatedly punched Gomez in the face 
and scraped his face against the con- 
crete. After about five minutes of this, 
two sergeants, William Chandler and 
Henry Reece, came to the scene. Sgt. 
Reece then kicked Gomez in the face 
and head. Then both sergeants stood 
back and laughed while Palmeiri con- 
tinued to hit Gomez with his fists. 

Gomez required medical treatment 
for cuts, scrapes, and contusions to 
the face, head and body as a result of 
the beating. 

The defendants filed a motion for 
summary judgement asserting, inter 
alia, that Gomez suffered no more than 
a de minimis injury. In response to the 
defendant’s motion for summary judge- 
ment, Gomez submitted a written 
declaration stating that he was attacked 
without provocation for no valid rea- 
son while his hands were handcuffed 
behind his back. However, the district 
court granted summary judgement in 
favor of the guards and dismissed the 
suit. Gomez appealed. 


v. Casey, 518 U.S. 343, 116 S.Ct. 2174 
( 1 996). The court noted that other courts 
have already held § 1997e(e) does not 
apply to certain claims, including first 
amendment and wrongful imprisonment 
claims. S ee:Lewis v. Sheahan, 35 F. 
Supp.2d 633 (ND IL 1999). ■ 


The appeals court vacated the 
summary judgement and remanded 
it back to the district court for fur- 
ther proceedings. In arriving at its 
decision, the appeals court relied on 
prior case law evolving from Hudson 
v. McMillian, 503 U.S. 1, 112 S.Ct. 
995, 117 L.Ed2d 156(1992). 

In deciding how the PLRA 
physical injury requirement of 42 
U.S.C. § 1997e(e) applied to this case 
the appeals court applied its prior 
decision in Siglar v Hightower, 112 
F.3d 191 (5th Cir. 1997) which “noted 
that there was no statutory defini- 
tion of ‘physical injury’ as used in 
42 U.S.C. § 1997e(e) and hence de- 
rived the meaning of that term from 
Eighth Amendment excessive force 
jurisprudence as outlined in 
Hudson .” 

“To support an Eighth Amend- 
ment excessive force claim,” the 
appeals court stated, “a prisoner 
must have suffered from the exces- 
sive force a more than de minimis 
physical injury, but there is no cat- 
egorical requirement that the 
physical injury be significant, seri- 
ous or more than minor.” 

The appeals court also left open 
“the possibility that a physical in- 
jury which is only de minimis may 
nevertheless suffice for purposes of 
the Eighth Amendment and section 
1997e (e) if the force used is of the 
kind repugnant to the conscience of 
mankind.” It noted that it need not 
resolve this possible question be- 
cause “Gomez has made a sufficient 
showing of a more than de minimis 
physical injury so as to preclude 
summary judgement to the contrary.” 
See: Gomez v. Chandler, 163 F.3d921 
(5th Cir. 1999). ■ 


Fact Issue of Physical Injury Precludes 
Summary Judgement 

by Ronald Young 
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Private Prison Denied Wiretap Exception 


A federal district court in Rhode 
Island held that a private jail is 
neither a “law enforcement” agency, nor 
a federal Bureau of Prisons (BOP) facil- 
ity, that would shield it from liability 
under federal wiretapping statutes, 18 
U.S.C. §§ 25 10-2520 (the Act). Thecourt 
further held that factual disputes re- 
quired a trial on the issue of consent to 
intercept. 

This case involves numerous 
plaintiffs, consisting of attorneys, 
their incarcerated clients, and the pris- 
oners’ families and friends. At all 
relevant times (1993-94), the prisoners 
were confined to the Wyatt Detention 
Facility, which was operated by Cornell 
Corrections, a private corporation. 
During this period, the plaintiffs claim 
that the defendants (the corporation, 
its agents and employees) intercepted 
telephone calls from the prisoners, in- 
cluding confidential and privileged 
legal communications. 

Section 2520 of the Act creates a pri- 
vate right of action for any person whose 


oral communication is intercepted in vio- 
lation of the Act. As a result, the plaintiffs 
sued for damages under the Act, and an 
analogous Rhode Island statute. Both 
sides subsequently moved for summary 
judgment. 

The Act provides two relevant ex- 
ceptions to liability. First, § 25 10(5)(a)(ii) 
excludes wiretaps “by an investigative or 
law enforcement officer in the ordinary 
course of his duty.” Second, § 2511(2) 
provides an exception when one of the 
intercepted parties consent. The defen- 
dants relied on those provisions in an 
effort to evade liability. 

The court noted that § 25 10(7) clearly 
defines the terms “investigative or law 
enforcement officer.” After thorough 
analysis of relevant state and federal law 
and the corporation’s contractual agree- 
ments with various government agencies, 
the court determined that Cornell’s pri- 
vate employees do not qualify under this 
criterion. 

With regard to consent, the defen- 
dants assert that the prisoners were 


Wright Dismissed on Remand 


I n the July, 1998, issue of PLN we 
reported Wright v. Coughlin, 132 
F.3d 133 (2ndCir. 1998). The case involves 
a New York state prisoner who spent 288 
days in segregation after being infracted 
for participating in a prison rebellion. A 
state court reversed the disciplinary sanc- 
tions, finding that the disciplinary hearing 
did not comport with due process. Wright 
then filed suit in federal court seeking 
damages. 

The district court dismissed the suit. 
As noted above, the Second circuit re- 
versed and remanded the case with 
instructions for the lower court to recon- 
sider its ruling in light of Brooks v. 
DiFasi, 112F.3d46(2ndCir. 1997) and 
Millerv Selsky, 111 F.3d7 (2ndCir. 1997) 
(PLN, Sep. 1997], On remand the lower 
court was instructed to consider the du- 
ration of Wright’s confinement and any 
distinctions between administrative and 
disciplinary segregation. The appeals 
court also held the district court had erred 
when it considered, and relied on, the 
defendants’ self serving affidavits in rul- 
ing against Wright. 

On remand the district court has 
again dismissed the suit. In a lengthy rul- 


ing, the court held that Wright had not 
shown his 288 days in segregation im- 
posed an “atypical and significant 
hardship” on him in the overall context of 
prison life, as required by Sandin v. 
Connor , 515 U.S. 472 (1995). Thecourt 
then proceeded to systematically dismiss 
as immaterial each of Wright’s challenges 
to the conditions of segregation confine- 
ment. See: Wright v. Coughlin, 31 F. 
Supp.2d301 (WD NY 1998). ■ 


In Fact 

TJetween 1990 and 1995, the 
13 state of California has had 
to lay off 10,000 university employ- 
ees, while in the same period the 
number of prison guards increased 
by 10,000. Also during the same time 
frame, the share of the state budget 
going to the university' system de- 
creased by 4.5 percent; the share 
going to imprisonment increased 4.5 
percent. The state spends $6,000 a 
year on each university student, 
$34,000 ayear perprisoner. 


advised by various signs, handbooks, 
and written policies that their telephone 
conversations might be recorded. They 
further claimed to have provided sepa- 
rate, untapped telephones for attorney/ 
client communications. Consequently, 
the defendants argued that the prisoners 
gave their implied consent when they 
used the telephones. The plaintiffs, how- 
ever, produced significant evidence to the 
contrary. Because of the factual dispute, 
the court concluded that summary judg- 
ment on the consent issue was 
inappropriate. 

Lastly, the defendants argued that 
the prisoners lacked standing because 
they failed to exhaust their administrative 
remedies, under BOP regulation 28 C.F.R. 
§ 542. 10. On this point, the court deter- 
mined that Wyatt is not recognized by 
the BOP as one of its penal institutions, 
so exhaustion was not required. In con- 
clusion, the summary judgment motions 
of both parties were denied. See: 
Huguenin v. Ponte, 29 F.Supp.2d 57 (DRI 
1998) ■ 
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No Court Access Right to Litigate Civil Forfeiture 


T he U.S. court of appeals for the 
Eleventh Circuit held that pris- 
oners do not have an access-to-court right 
to defend against civil forfeiture. The court 
also accorded qualified immunity, sua 
sponte, to all defendants on the prisoner’s 
conditions of confinement claims. 

On September 12, 1991, Donald Wil- 
son was arrested on a federal warrant issued 
by a court in Alabama. Because there are 
no federal detention facilities in that area, 
Wilson was housed in the Montgomery City 
Jail(MCJ). 

During his stay in MCJ, Wilson had 
no law' library access, no meaningful op- 
portunity for either outdoor or indoor 
exercise, and he was held in disciplinary 
isolation for a brief period without bedding. 
As a result of these conditions. Wilson sued 
several MCJ officials under § 1983, and a 
U.S. Marshal under Bivens, for damages. 

A magistrate judge ordered "special 
reports” from the defendants, and then 
treated the reports as a motion for summary 
judgment. After an evidentiary hearing be- 
fore the magistrate, a district judge adopted 
the report and recommendation, and entered 
summary judgment on the merits for all de- 
fendants. 


The Irish People 

IT 7ant to know what’s go 
VV ing on in Ireland? The 
Irish People reports the activities 
of groups and organizations that 
struggle together to end the Brit- 
ish occupation of Northern 
Ireland. The Irish People also re- 
ports on American politics and 
events which directly affect the 
situation in Ireland. This paper 
has excellent reporting on Irish 
Republican political prisoners, ex 
prisoners, their activities and the 
ongoing struggle for the release 
of all political prisoners in Ireland 
and. This weekly tabloid is the 
best source of news on these is- 
sues. Subscriptions are only $30 
for 52 Issues. Contact: The Irish 
People 363 Seventh Ave. New 
York, NY 1000 1 (212) 736-0107 
website: http://inac.org/ 
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On appeal, the court characterized 
Wilson’s access-to-court claim as limited 
to his criminal case, a civil forfeiture case, 
and the instant action. Since he was repre- 
sented by counsel in the criminal matter, 
the court approved the magistrate’s find- 
ing of "no prejudice.” In other words, 
Wilson failed to establish the “actual in- 
jury” element of an access-to-court claim. 

The appeals court also cited Lewis v. 
Casey, 518U.S. 343 (19%), fertile proposi- 
tion that law library access is only relevant 
to non-ffivolous direct or collateral criminal 
appeals, and to conditions of confinement 
claims. Insofar as Wilson’s civil forfeiture 
case does not fit within these parameters, 
the court concluded he had no entitlement 
to law library access to defend the claim. 

In general, the court observed that 
"Wilson did litigate his § 1 983 and Bivens 
cases in district court and on appeal. ” There- 


fore, the court reasoned, Wilson "cannot 
demonstrate that prison officials prevented 
him from pursuing these causes of action.” 
In sum, the court categorically rejected all 
of Wilson’s access- to-court issues. 

The appeals court went to great 
lengths to rationalize away Wilson’s over- 
crowding, lack of exercise, and lack of 
bedding claims. The viability of these claims 
notwithstanding, the court noted that each 
defendant pleaded the affirmative defense 
of qualified immunity. Applying the Elev- 
enth Circuit highly particularized and 
factually specific, “Clearly established” 
right standard, the court found Wilson’s 
claims lacked the requisite specificity, and 
accorded qualified immunity to all defen- 
dants. Although for alternative reasons, the 
judgment to the district court was affirmed. 
See: Wilson v. Blankenship, 163 F.3d 1284 
(11th Ciri 998). gj 


Prisoners Have First Amendment Right to Private 
Conversations With Their Attorneys 


A federal district court in Penn- 
sylvania held that prisoners 
have privacy and free speech rights to 
private conversations with their attor- 
neys. 

Pennsylvania state prisoners incar- 
cerated on death row at SCI-Greene filed 
suit under 42 U.S.C. § 1983 alleging that 
the absence of a confidential meeting area 
for attorney-prisoner visits violated their 
Fourteenth Amendment right to privacy 
and First Amendment right to free speech. 
The undisputed evidence showed that 
one side of the conversation could be 
overheard by persons in the visiting area 
when the prisoner and attorney spoke in 
normal conversational levels and both 
sides of the conversation could be over- 
heard when they spoke a little louder. 

The plaintiffs did not claim a viola- 
tion of access to courts because they 
could not prove an injury as required by 
Lewisv. Casey, 518 U.S. 343 (1996). The 
defendants did not claim any penological 
purpose in overhearing attorney-prisoner 
conversations. 

The court admitted it had little guid- 
ance on this issue because most prior 
cases on prisoners-attomey confidential 
communications were brought under the 
Sixth Amendment right to counsel. The 
plaintiffs had already completed their di- 
rect appeals and therefore no longer had 
a constitutional right to counsel. 

21 


Citing Whalen v. Roe 429 U.S. 589 
( 1 997) for a constitutional right to privacy 
under the Fourteenth Amendment and 
Houchinsv. KQED, Inc, 438 U.S. 1 (1978) 
for its application to prisoners, the court 
granted plaintiffs’ motions for summary 
judgment and declaratory relief. The court 
also recognized a First Amendment right to 
free speech for prisoners based on 
Thornburgh v. Abbott, 490 U.S. 401 (1989), 
and Bieregu v. Reno, 59 F.3d 1445 (3d Cir. 
1995), decisions concerning prisoner mail. 
The court noted “that the First Amendment 
right to free speech has not been clearly 
applied to assure confidential oral commu- 
nications between prisoners and their 
attorneys, but it seems that it should be at 
least as clear as the right to confidential 
written communications” and granted the 
prisoner’s motion for summary' judgment 
and declaratory relief on that basis as well. 

The prisoners used the interesting tac- 
tic of dropping their request for injunctive 
relief when the defendant started sound- 
proofing the attorney visitation area and 
claimed that, under the Prison Litigation 
Reform Act (PLRA). 18U.S.C. § 3626(a)(1), 
their remedial action prevented the grant- 
ing of injunctive relief. In proceeding only 
on the request for declaratory relief, the pris- 
oners converted what would have been a 
PLRA mandated loser into a winning law- 
suit. See: Williams v. Price, 25 F.Supp.2d 
623 (W.D.Pa. 1998). ■ 
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Liberty Interest In Erroneous Parole Release 

by Ronald Young 


T he court of-appeals for the 
Fourth circuit held that a 
parolee’s interest in his continued liberty 
crystallized during his two years of suc- 
cessful parole, even though he had been 
released in error, requiring strict scrutiny 
of the State’s intentional infringement of 
that interest. The court also held that in 
this case the State’s violation did not pass 
such scrutiny. 

“After receiving contradictory noti- 
fications about when he would be eligible 
for parole,” Irving Hawkins, a North Caro- 
lina prisoner sentenced to fifty years in 
1981 as a habitual felon, “was finally pa- 
roled in 1992.” 

Hawkins successfully reintegrated, 
into the community, obeying all condi- 
tions of his parole, holding a job in which 
he was promoted, and reacquainting him- 
self with his family. Then in 1994 he was 
rearrested on the basis that the determi- 
nation that he was eligible for parole had 
been made in error. 

Hawkins challenged his reincar- 
ceration primarily on the grounds that it 
violated his substantive due process 
rights, and also advanced alternative 
theories of waiver, estoppel and the bar 
against alternative sentences. He also 
argued that the parole revocation hear- 
ing violated his procedural due process 
rights as well. 

“A U.S. Magistrate judge recom- 
mended that such relief be denied, and 
the district judge agreed with that recom- 
mendation, granting summary judgement 
to the State.” Hawkins appealed. 

“[T]he (Due Process] Clause of the 
Fourteenth Amendment has been under- 
stood to contain a substantive 
component as well [as a procedural one], 

. . . barring certain government actions re- 
gardless of the fairness of the procedures 
used to implement them. See: Planned 
Parenthood v. Casey, 505 U.S. 833, 112 
S.Ct. 2791 (1992). "Through the doctrine 
of substantive due process, all fundamen- 
tal rights comprised within the term liberty 
are protected by the Federal Constitution 
from invasion by the States. ’” 

“Executive action that infringes such 
a right violates the substantive compo- 
nent of the Due Process Clause only when 
it can be properly characterized as arbi- 
trary, or conscience shocking in a 


constitutional sense.’” County of Sacra- 
mento v. Lewis, 523 U.S. 833, 118 S.Ct. 
1708(1998). 

The appeals court found that the 
“threshold question” of whether the Pa- 
role Commission’s behavior was 
sufficiently conscience-shocking was not 
at issue “because the State acted inten- 
tionally to deprive Hawkins of his liberty.” 
It’s not necessary to find the specific in- 
tent of the State to have been “to harm 
the individual, so long as the State acted 
with ’full appreciation’ of the effect of its 
action.” 

“A parolee’s interest in his contin- 
ued liberty during good behavior is 
protected by the substantive due process 
right to the finality of his sentence.” See: 
United States v. Cook 890 F.2d 672 (4th 
Cir. 1989). 

After a lengthy discussion on what 
amount of culpability is required in order 
to implicate the Due Process Clause, the 
appeals court concluded that the rearrest 
of Hawkins was not narrowly tailored to 
serve a compelling interest in either gen- 
eral or specific deterrence. Furthermore, 
“[w]here a parolee is unaware that his 
parole has been granted erroneously and 
reasonably so, and where he successfully 


In Fact 

One year after Pell Grants were 
eliminated for prisoners, the number 
of college-level programs in prisons 
dropped by 40 percent, according 
to two national surveys. The num- 
ber of prisoners enrolled in college 
programs decreased 44 percent. 


The real “Con Air” operated by 
the U.S. marshals service, operates 
a fleet that includes three Boeing 
727s, two DC-9s, several small cor- 
porate business jets (some seized 
from drug dealers) and a 4-seat prop 
plane used in Alaska. Con Air makes 
45-50 flights a week, and flew nearly 

120.000 prisoners in 1997 (about 

50.000 are illegal immigrants detained 
by the INS). Although all of the 
guards on each flight wear U S. mar- 
shals insignea, only one is a deputy 
U.S. marshal — the rest are “con- 
tract guards” w ho are paid $ 13/hour. 


reintegrates himself into the community 
and substantially complies with all of his 
parole obligations for two years, his fun- 
damental liberty interest in the finality of 
the parole decision has crystallized.” 

“By intentionally depriving Hawkins 
of this fundamental liberty interest, the 
North Carolina Parole Commission 
abused its power to a degree that shocks 
the conscience, violating Hawkins’s right 
to substantive due process,” the appeals 
court declared in its holding. 

The district court’s decision was re- 
versed and remanded “with instructions 
to grant [Hawkins’s] petition.” 

Because of the appeals court’s finding 
of a substantive due process violation, the 
issues of estoppel, waiver or the prohibition 
of installment sentences were not addressed. 
Hawkins’s procedural due process claim was 
bairedby Teaguev. Lane, 489 U.S. 288, 109 
S.Ct. 1060 (1989) and its prohibition against 
creating new procedural rules on habeas 
corpus review. See: Hawkins v. Freeman , 
166F.3d267 (4th Cir. 1999). ■ 
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Prisoner Suing Prison Physician for Deliberate Indifference 


A federal district court in New 
York denied summuary judg- 
ment to a prison physician being sued 
for medical neglect. The court held that a 
genuine issue of material fact was in dis- 
pute in that the physician may have acted 
with deliberate indifference by failing to 
diagnose a prisoner’s serious medical 
condition. 

Samuel J. Hudak, a New York pris- 
oner, brought an Eighth Amendment 
claim pursuant to 42 U.S.C. § 1983. He 
alleged that the attending physician at 
Rockland County Correctional Facility. Dr. 
Burton D. Miller, acted with deliberate 
indifference in regard to his chronic head- 
aches. These headaches were later found 
to be caused by a large aneurysm 

From October, 1994 through June, 
1995, Hudak sought medical attention 
numerous tunes for chronic migraine 
headaches, nausea, difficulty eating and 
insomnia. In October, 1994, Dr. Miller 
noted Hudak’s history of migraine head- 
aches and prescribed Tylenol for the 
headaches and Benadryl for the insom- 
nia. After Hudak make approximately 6 
more visits for medical attention, Dr. Miller 
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and Dr. Antoine agreed that Hudak did 
not have typical migraines and decided 
to conduct thorough neurological exams. 
Miller conducted a neurological exam of 
Hudak but declared his belief that Hudak 
was suffering from “tension headaches” 
and that he “doubts significant CNS [cen- 
tral nervous system] pathology.” Hudak 
was transferred to several other facilities 
over the next few months and repeatedly 
sought medical attention. He finally filed 
a grievance asking to be seen by a neu- 
rologist. On December 1, 1995, he was sent 
for a CT scan which revealed a possible 
aneurysm. He was admitted to a hospital 
for further testing wherein CT and MRI 
scans confirmed a large aneurysm on the 
right side of his brain. On February 14. 
1995, Hudak underwent surgery for the 
successful repair of the aneurysm. 

To prove a claim of deliberate indif- 
ference, Hudak must show that Dr. Miller 
had knowledge of and disregarded an 


excessive risk to Hudak’s health or safety. 
Hudak claims that Dr. Miller did know he 
had a serious medical condition and 
should have investigated more thor- 
oughly. Dr. Miller maintains that he did 
treat Hudak every time he saw him and 
did believe that Hudak suffered “tension 
headaches” caused by stress. However, 
because Hudak sought medical attention 
numerous times for the same complaint, 
was continually taking large doses of pain 
relievers, was under no significant stress, 
and a neurological exam indicated no sig- 
nificant central nervous problems, the 
court held that Hudak successfully raised 
a question as to Dr. Miller’s state of mind 
in treating the plaintiff, further medical 
investigation and testing might have been 
warranted. 

This was not a ruling on the merits 
of the case. However, the case was set 
for trial. See: Hudak v. Miller. 28 F. Supp. 
2d 827 (S.D.N.Y. 1998). ■ 


Prisoner Can Attend His Civil Trial 
at Government Expense 


A federal district court in Mary- 
land held that it would permit a 
federal prisoner, confined in Pennsylva- 
nia, to personally attend his three-day civil 
rights trial in Greenbelt, Maryland, at gov- 
ernment expense. 

In separate incidents in 1993 and 
1994, Anthony Hawks was allegedly 
beaten and otherwise tortured by three 
Baltimore City cops, during drug arrests. 
The charges arising from the ’93 incident 
were eventually dismissed; however, 
Hawks received a 26 year federal sentence 
as a result of the 1 994 arrest. 

In 1 996, Hawks filed a civil rights ac- 
tion against the cops. Oddly, no 
dispositive motions were filed by the de- 
fendants, and the disparity between the 
parties’ versions of events required a trial 
to resolve. Hawks, who was now repre- 
sented by pro bono counsel, requested 
to attend the trial at government expense. 

In deciding the issue, the court rec- 
ognized that prisoner plaintiffs have a 
right of access to court. Implicit in this 
right is an obvious need for a prisoner to 
“be present at the trial of his action, par- 
ticularly if ... his own testimony is critical.” 

After reviewing the case law, the court 
found Kirk v. United States, 589 F. Supp. 


808 (ED VA 1 984), to be instructive. In Kirk, 
the court outlined three minimum factors 
to be considered when deciding whether 
a prisoner-plaintiff’s presence at his own 
civil trial was warranted. 

The first factor is whether the 
prisoner’s presence will substantially fur- 
ther resolution of the case, and if there 
are acceptable alternatives. The court rec- 
ognized the viability of Hawks’ claim 
rested entirely on his testimony, and that 
“eye contact and rapport with the jury” 
would be crucial. 

The second consideration is the ex- 
pense and potential security risks 
associated with bringing the prisoner to 
court. In this regard, the U.S. Marshal’s 
Office advised the court that Hawks situa- 
tion posed no particular problems for them. 

The final criteria concerns who pays 
the costs of transporting and housing the 
prisoner during the trial. Since Hawks was 
indigent, the court decided that the 
United States should bear this burden. 

Having resolved all factors in Hawks’ 
favor, the court issued an order directing 
the U.S. Marshal to transport and house 
Hawks during the pendancy of the trial. 
Hawks v. Timms, 35F.Supp.2d464(DMD 
1999). ■ 
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Stun Belts in Court Unconstitutional 


A federal district court in Califor- 
nia held that the use of stun 
belts, as a control device on criminal de- 
fendants in courtroom proceedings, 
raises serious questions as to the prac- 
tices’ constitutionality. As a result, the 
court issued a preliminary injunction (PI) 
enjoining the Los Angeles County Sher- 
iff from such use of these devices, 
pending the outcome of a trial. 

On June 20, 1998, Ronnie Hawkins 
appeared before Judge Joan 
Comparet-Cassani in Los Angeles County 
Municipal Court for sentencing on bur- 
glary and theft charges. Due to alleged 
threats of violence to the judge, the court 
ordered the L. A. Sheriff to outfit Hawkins 
with a stun belt. According to 
Comparet-Cassani, Hawkins allegedly be- 
came disruptive during the proceeding and 
she ordered the stun belt activated. 

After his electrifying courtroom ex- 
perience, Hawkins sued the judge, the 
sheriff, the sheriff deputy who activated 
the belt, the municipal and superior 
courts, and the county. His requested 
relief included: ( l ) a declaration that such 
use of stun belts is unconstitutional; (2) 
an injunction prohibiting their use; and 
(3) damages. 

After filing an amended complaint, 
Hawkins moved for a preliminary injunc- 
tion and class certification, while the 
defendants moved for dismissal on vari- 
ous theories. This opinion resolves 
these motions, but it is worth noting that 
the judge Comparet-Cassani is a former 
California A AG, who spent 17 years rep- 
resenting the CA DOC, before being 
appointed to the state bench in 1996. 

Under the Eleventh Amendment, 
the court dismissed Hawkins’ injunctive 
and damage claims against the courts 
and the judge in her official capacity. 
The court also determined that judicial 
immunity shielded the judge from dam- 
ages in her individual capacity. 

The court did acknowledge, how- 
ever, that Hawkins’ allegations against 
the judge "are serious,” noting that ad- 
ministrative remedies are available to 
address judicial misconduct. In a foot- 
note, the court listed various punishment 
available in California to redress abusive 
judicial behavior. 

As to the deputy sheriff, the court 
accorded her quasijudicial immunity and 


dismissed all damages claims against 
her. Official capacity claims against the 
sheriff were dismissed under Eleventh 
Amendment principles, on the theory 
that he was acting as a state policymaker, 
but the individual capacity claims 
against him were left standing. Similarly, 
all claims against the county were dis- 
missed because no county policy was 
implicated. 

In addition to his constitutional 
claims, Hawkins asserted violations of 
international law, specifically jus cogens 
and jus dispositivum norms. The latter 
consists of international treaties. These 
two claims comprised counts I and II, 
respectively, of Hawkins’ amended com- 
plaint. 

Jus cogens norms consist of the 
body of international laws considered 
so fundamental that they are binding on 
all nations, whether they consent to their 
terms or not. Torture is a practice that is 
inherently violative of these precepts, 
and the foundation of Hawkins’ jus 
cogens claim. 

Citing White v. Paulsen, 997 F.Supp. 
1380 (ED WA 1998) [PLN March 1999], 
the court recognized that no court in this 
counrty has ever found a jus cognes vio- 
lation by a U.S. government official 
against one of its citizens. Relying 
heavily on White, the court engaged in a 
brief "special factors” analysis, before 
determining there was no justification for 
a jus cogens application. Count I was dis- 
missed. 

In Count II, Hawkins asserted vio- 
lations of five "treaties,” but two were 
actually non-binding UN resolutions. 
Amnesty International filed an amicus 
curiae brief in support of Hawkins, fo- 
cusing on the Convention Against 
Torture and Other, Cruel, Inhumane or 
Degrading Treatment or Punishment 
(Convention), and the International 
Covenant on Civil and Political Rights 
(Covenant). These two treaties have 
been both signed and ratified by the 
U.S. 

The court recognized that treaties 
are supreme over state law, on par with 
federal law, yet inferior to U.S. constitu- 
tional law. In addition, treaties are 
enforceable only when they are 
self-executing or when Congress has 
enacted enabling legislation. 


Aside from the two resolutions, the 
court determined that one treaty was 
signed, but not yet ratified, while an- 
other was neither signed nor ratified. 
Only the Covenant and the Convention 
were plausibly applicable, but the court 
found neither treaty to be self-executing, 
nor had any implementing legislation 
been passed. Accordingly, Count II was 
also dismissed. 

Although the defendants opposed 
class certification, the court found that 
Hawkins’ claims satisfied the requisite 
elements of Fed. R. Civ. P. 23(a). A class 
was certified consisting of all Persons 
(1) in the custody of the LA Sheriff, (2) 
appearing in LA municipal or superior 
court, (3) who engage in conduct that 
may be perceived as disruptive, and (4) 
who may be subjected to the use of the 
stun bell. 

The most significant aspect of this 
case is the issuance of the PI. Before a PI 
would issue, Hawkins had to show “a 
pervasive pattern of misconduct that is 
an intentional, concerted, and conspira- 
torial effort to deprive him of his 
constitutional rights.” In addition, he was 
required to demonstrate “a likelihood of 
success on the merits” of the case. 

In essence, Hawkins’ constitutional 
claim asserts that both the placement of 
stun belts on criminal defendants, and 
their activation, violate the Fourth and 
Eighth Amendments. Analyzing this 
claim, the court recognized that when 
criminal defendants are in court, they are 
defending their constitutional rights. 
Under the circumstances, even the mere 
wearing of a stun belt "has a chilling ef- 
fect” and "the potential of compromising 
the defense.” 

Balancing the hardships a PI would 
inflict on the parties, the court deter- 
mined that the judiciary has developed 
less onerous practices for dealing with 
unruly defendants, and a prohibition on 
the use of these relatively new devices 
would not significantly harm the gov- 
ernment. The court concluded that the 
potential deprivation of constitutional 
rights was “a serious harm” that tipped 
the balance in favor of the plaintiff class. 
A PI was issued pending the outcome 
of trial. See: Hawkins v. Comparet- 
Cassani, 33 F.Supp. 2d 1244 (CD CA 
1999). H 
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Lack of Standing Eviscerates Court Access Class Action 


T he U.S. court of appeals of the 
Seventh C ircuit held that the two 
nominal prisoner/plaintiffs in a 
long-running class action lacked stand- 
ing to assert a denial of their right of 
access-to-the-courts. Without standing, 
the district court was without jurisdiction, 
and the case was properly dismissed. 

This action was commenced in 1982 
by Terrell Walters and Joseph Ganci. 
Three years later, the court certified a class 
consisting of all state prisoners housed 
in segregation units at Illinois maximum 
security prisons, 615 F.Supp. 330 (ND IL 
1985). The sole issue of the litigation was 
the systematic denial of access-to-court. 

A trial was conducted in 1991 and 
1992, and the court found the prisoners’ 
right of access-to-the-courts had been in- 
fringed. 900 F. Supp. 197 (ND IL 1995)[PLA 
June 1996). However, after the Supreme 
Court decided Lewis v. Casey, 518 U.S. 343 
(19%), the district court applied the change 
in law and found the titular plaintiffs lacked 
standing. 973 F.Supp. 793 (ND IL 
1997) [FLA June 1 998 1 The suit was dis- 
missed. 
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The essence of the prisoners’ claim 
was that the “runner” system of providing 
legal services to segregation prisoners un- 
constitutionally impeded their 
access-to-the-courts. According to the 
opinion, the system consists of “messen- 
gers who bring law books, complaint forms, 
and other legal materials” to segregation 
prisoners. 

After Lewis, an essential element of 
any federal denial of access-to-court claim 
is a showing of “actual injury.” In search 
of such injury, the trial judge “meticu- 
lously analyzed the legal claims that 
Walters and Ganci have asserted or tried 
to assert,” while in segregation, but found 
none. As a result, the trial judge con- 
cluded Walters and Ganci had no standing 
in the case. 

On appeal, the prisoners argued that 
even if Walters and Ganci lacked stand- 
ing, the case should not be dismissed. 
Rather, other members of the plaintiff class, 
those who may have suffered actual in- 
jury, should be substituted as class 


T he Seventh Circuit court of ap- 
peals has held that a 
pre-Guidelines federal parolee has the right 
to a hearing under 18 U.S.C. § 421 1(a)(2), 
five years after release, to determine 
whether the United States Parole Commis- 
sion should terminate supervision. 

James Valona, a federal parolee, was 
sentenced under pre-Federal Sentencing 
Guidelines law. 18U.S.C.§4211(a)(2)stated 
that five years after release “the Commis- 
sion shall terminate supervision over such 
parolee unless it is determined, after a hear- 
ing .. . that such superv ision should not be 
terminated because there is a likelihood that 
the parolee will engage in conduct violat- 
ing any criminal law.” This statute has been 
repealed by the Guidelines, but still applies 
to pre-Guidelines crimes. 

Valona was released in 1992, but not 
given a hearing. He filed a federal action 
seeking an order terminating supervision. 
The district court dismissed the petition 
as a successive writ filed without the ap- 
proval of the court of appeals. The court 
of appeals reversed, holding that the peti- 
tion did not attack the conviction, so it 
was not successive, 1 3 8 F. 3d 693 (7th Cir. 


representatives. The court rejected this as- 
sertion on the theory that the lack of 
standing on the part of the named plain- 
tiffs meant that federal jurisdiction never 
attached. Since the trial court lacked juris- 
diction from the outset, the class 
certification was necessarily invalid, as 
well. 

As a corollary, the court ironically rec- 
ognized the Lewis paradox, which 
essentially defines “actual injury” to mean 
a total inability to bring a claim. In other 
words, if a prisoner has the ability to liti- 
gate a denial of access-to-court claim, then 
he or she must, a fortiori, have 
access-to-the-courts. 

In any event, the court concluded that 
because the district court never acquired ju- 
risdiction over the case, all previous rulings 
and opinions in the matter were null and void. 
This result, however, does not preclude new 
litigation on the issue, providing that the ac- 
tual injury requirement is met by the 
prospective plaintiffs. See: Waltersv. Edgar, 
163 F.3d430 (7th Cir. 1998). ■ 


1998). The court noted that this was an 
action seeking review of an administrative 
decision under the Administrative Proce- 
dures Act (APA), and should be treated 
as such, regardless of how it was entitled. 

On remand, the United States Attor- 
ney filed a brief which the Seventh Circuit 
noted was not on point, containing pure 
conjecture and relying solely on a claim 
that Valona should have exhausted admin- 
istrative remedies via mandamus. The 
district court again dismissed the petition, 
inviting Valona to file a petition for a writ 
of mandamus. Valona appealed and the 
Seventh Circuit again reversed, noting that 
Valona was entitled to have his petition 
heard under the APA or treated as a man- 
damus petition. The Seventh Circuit 
seemed disgusted with the entire process 
by which neither the district court or the 
respondent ever addressed the merits of 
tiie petition, terminating valona 's supervi- 
sion. subject to possible resumption if the 
district court allows the Commission to 
hold a hearing and the Commission belat- 
edly makes the requisite finding. See: 
Valonav. U.S. Parole Com 'n, 165 F.3d 508 
(7th Cr. 1998). ■ 
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AZ: On January 30, 1999, prisoners 
Jeffrey Camper and John Lofton escaped 
from the state prison in Douglas by cut- 
ting through two perimeter fences with 
wirecutters from the prison’s yard. Both 
men were serving life sentences for mur- 
der. They were recaptured five hours later 
by police and Border Patrol agents. 

Columbia: On June 25, 1999, 150 
Fuerzas Armadas Revolucionarias de 
Columbia (FARC) guerrillas attacked the 
federal prison in Neiva with explosives 
and automatic weapons, blasting holes 
in the prison’s walls. One prisoner was 
killed, one guard wounded and at least 1 5 
FARC prisoners freed in the attack. 

Columbia: On June 29, 1999, 290 
Fuerzas Armadas Revolucionarias de 
Columbia (FARC) guerrillas attacked a 
prison in Palmira, blasted a hole in a 
prison wall and freed seven jailed FARC 
members. 

FL: On December 10, 1998, Bennie 
Hugh Frazier, the chief of U S. district 
court pretrial services in Miami, was ar- 
rested after buying a gram of cocaine from 
a street drug dealer. Frazier’s duties in- 
cluded supervising an office of 50 pretrial 
service officers who recommend bail 
amounts for all defendants accused of 
federal crimes in South Florida. 

FL: On November 30. 1998, Brevard 
Correctional Institution Work Center pris- 
oners Robert Holt and Gregory Boswell 
broke into the evidence room of the 
Florida Highway Patrol station in Cocoa. 
They had been doing landscaping at the 
station. The enterprising landscapers 
made off with one pound of marijuana and 
a pound of cocaine. The theft was dis- 
covered after Boswell was hospitalized 
from a cocaine overdose that evening and 
state police found muddy footprints in 
the evidence room. None of the drugs 
were recovered even though guards 
searched the prison. 

France: On June 26, 1999, several 
prisoners escaped from the Baumettes 
prison near Marseille when a helicopter 
swooped into the prison’s yard dangling 
ropes and took off with prisoners hang- 
ing from the ropes. Two of the escapees 
were wounded when guards opened fire 
on the helicopter. Both of the wounded 
prisoners and another one were recap- 
tured that same day. 

Honduras: 2,600 rioting prisoners 
held the National Penitentiary in 


News in Brief 

Tegucigalpa for nearly a month. By the 
time police regained control of the prison 
on December 21, 1998, 1 5 prisoners had 
died. This included one who was decapi- 
tated, one who was castrated and two 
who had their limbs chopped off with 
machetes. The prisoners had rioted over 
bad conditions and overcrowding. The 
prison was built in 1 996 to ending crowd- 
ing and riots. Police reported confiscating 
9,000 weapons, including 6,000 machetes 
and 80 pistols. Police also found a mari- 
juana plantation growing and four 
tunnels. 

IA: On January 11, 1999, Jose 
Lores-Guerra, 41, escaped from the 
Fayette County jail in West Union by 
using a toothpick to pick the lock of his 
cell door and then jumping out of a win- 
dow. Lores-Guerra was wearing only 
socks and sandals on his feet when he 
escaped. He walked more than three miles 
in sub zero wind chills and hid in a bam 
for almost two days. After he was recap- 
tured both of his legs were amputated at 
mid calf due to severe frostbite. 
Lores-Garcia was awaiting trial on bur- 
glary charges. 

LA: In May, 1999, two pistols were 
found hidden in different locations at the 
Louisiana State Penitentiary in Angola. 
A .22 caliber pistol was found in a food 
waste barrel next to the prison’s adminis- 
trative offices and the prison’s lockdown/ 
death row unit. A .357 magnum revolver 
was found in a can under the Ash Dormi- 
tory in the main prison. — 

MA: On March 4, 1999, Taunton po- 
lice captain Richard Pimental was 
sentenced to two years of probation af- 
ter being convicted of stealing a gun from 
the police department. Pimental was 
known as “captain good” on the crime 
stoppers show he hosted on cable TV. A 
show where he referred to criminals as 
“toilet licking maggots.” 

Mexico: On May 4, 1999, 77 prison- 
ers escaped from a prison in San Cristobal 
de las Casas in the state of Chiapas. The 
jailbreak started as a protest against plans 
to transfer eight prisoners to different 
prisons. The prisoners overpowered 
guards, seized the prison armory and took 
23 rifles and shotguns. In a brief 
shootout, one prisoner was killed and one 
wounded. The shooting ended when two 
prison secretaries were taken hostage. 
The prison had reopened in 1998, after 


being destroyed by the Zapatista Libera- 
tion Army in 1994 when they seized the 
prison and freed its 180 prisoners. 

MI: Janie Kushniruk, a registered 
nurse employed by Correctional Medical 
Services (CMS) at the Macomb county' 
jail has sued CMS. She claims she was 
suspended when she refused to alter her 
medical notes concerning the December 
5, 1998, death of prisoner Larry Golson. 
CMS denies the allegations. 

NC: On June 28, 1999, three prison- 
ers were shot while attempting to escape 
from the Odom Correctional Institute in 
Jackson. Sixteen maximum security pris- 
oners were on a workcrew outside the 
prison pulling weeds when three at- 
tempted to run away. Bern Kayin Holloway 
was shot and killed by guards. Wesley 
Turner and Bennie Culver Joyner were 
both seriously wounded. All three men 
were serving life sentences for murder. 

NE: In February, 1999, the Nebraska 
State Patrol discovered that Steve 
Ashley, tire computer programmer work- 
ing on the state’s sex offender registry 
was himself a convicted, unregistered sex 
offender. Ashley quit his state patrol job 
and was arrested in April for failing to 
notify police that he was a sex offender. 

NH: On January 1, 2000, New Hamp- 
shire will ban smoking in all of its prisons. 

Puerto Rico: On February 23, 1999, 
prisoners at the Bayamon Juvenile De- 
tention Center, operated by Correctional 
Services Corporation, a private prison 
company; rioted and took seven employ- 
ees hostage for 14 hours. Approximately 
50 detainees took control of four build- 
ings, setting fires and destroying security 
cameras. At least 10 juveniles and seven 
employees were injured. The rebellion 
ended when CSC agreed to discuss their 
complaints. 

SC: Effective April 6, 1999, convicted 
sex offenders in South Carolina who are 
required to submit DN A samples must pay 
a nonwaivable $250 “processing fee” for 
the privilege of doing so. 

TN: In April, 1999, Wabash Valley 
Correctional Facility guards Tyler Boger, 
Donald Campbell and Douglas Collins 
and sergeant David Park6r, were fired for 
beating prisoner Richard Hoskins on two 
occasions in February, 1999. The beat- 
ings occurred in the prison’s Secured 
Housing Unit. 
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TX: On April 2, 1999, Jeff Jeffcoat, 
warden of the Gist State jail, resigned af- 
ter being arrested and charged with 
accepting a $2,000 bribe from guard Brian 
Wilson in exchange for helping Wilson 
cheat on a test and get promoted. 

TX: On June 28, 1999, prisoner 
Clifford Jones escaped from the Estelle 
High Security Unit in Huntsville. Jones 
was recaptured two days later in a 
swampy woodland near the prison. 

TX: The Texas Dept, of Criminal Jus- 
tice now houses a national Security 
Threat Group/Gang Intelligence Clearing- 
house. The database includes raw data 
and information on prison and street 
“gangs” from prison and police agencies 
around the country. The information is 
freely dispersed among government 
agencies. 

UT: On November 24, 1998, former 
Utah State Prison guard Phyllis Greko 


Morgan was sentenced to three years 
probation, 100 hours of community ser- 
vice, a $250 fine and mental health 
counseling after pleading guilty to one 
felony count of possessing a controlled 
substance with intent to deliver. Mor- 
gan was arrested after accepting a 
package of cocaine and marijuana she 
had agreed to deliver to a prisoner at 
Draper. 

UT: On November 9, 1998, DOC 
guard Matthew Hogue was charged 
with raping his unconscious girlfriend. 
Hogue was charged with rape, object 
rape and forcible sexual abuse. The crime 
was discovered when a film processing 
company called police to report that 
photos Hogue was developing showed 
an unconscious, naked woman in sexu- 
ally explicit poses. 

WA: In April, 1999, Adams county 
deputy prosecutor Dennis Scott was 


charged with conspiracy to deliver co- 
caine and possession of cocaine. He 
was fired shortly after being arrested. 

WA: On July 2, 1999, Robert 
“Shane” Green escaped from the Wash- 
ington State Reformatory by hiding in 
a delivery van. Greene was employed 
by Compuchair, a privately owned com- 
pany that makes office furniture using 
prisoner labor. The van was picking up 
furniture from Compuchair when Greene 
hid in the vehicle; he jumped out at the 
van’s next stop in Monroe. Greene was 
recaptured five hours later by a police 
canine unit. Greene was serving a 70 
year sentence for shooting a cop. 

WA: On June 7, 1999, approximately 
97% of the 7 50 prisoners at the Washing- 
ton State Reformatory in Monroe 
boycotted the evening meal. Prisoners 
were protesting the swill like quality of food 
served in ever diminishing portions. | 


PLRA Dismissals for Failure to Plead Physical Injury Reviewed De Novo 


T he Tenth Circuit court of ap- 
peals has held that prisoner suits 
dismissed for failure to plead a physical 
injury, as required by the Prison Litigation 
Reform Act (PLRA), must be reviewed de 
novo. 

Darien Eugene Perkins, an HIV-positive 
Kansas state prisoner, filed suit under 42 
U.S.C. § 1983, alleging that his Eighth 
Amendment rights were violated because 
he was: required to wear a face mask when 
outside his cell; denied outdoor recreation; 
and denied medical treatment. 

Perkins spat on two guards in the out- 
side recreation yard. Since then — for over 
a year — upon leaving his cell Perkins has 
been required to wear a face mask which 
covers his entire head. He has also been 
denied all outdoor recreation. Perkins re- 
ceived neither prior notice regarding the 
consequences of spitting on a guard nor a 
hearing on the face mask and outdoor rec- 
reation restrictions. He contends that other 
prisoners who spat on guards are not be- 
ing subjected to such restrictions. He 
claims the mask is humiliating, causes him 
psychological stress, and leads to the fur- 
ther weakening of his immune system. It 
also results in his frequent refusal to leave 
his cell, even for showers and medical ap- 
pointments. Perkins also claimed that he 
was being denied treatment with protease 
inhibitors, although he is receiving other 
treatment. 


The district court addressed the face 
mask and exercise restrictions, noting that 
the courts give prison officials great defer- 
ence in adopting and implementing security 
policies. The district court held that the re- 
strictions were legitimately related to a 
penalogical goal and thus were not due pro- 
cess violations. The district court also held 
that the restrictions were not cruel and un- 
usual punishment because the defendants 
did not act with deliberate indifference to 
Perkins’s health or safety. Finally, the dis- 
trict court held that Perkins’s had no right 
to choose the type of treatment he received, 
so long as he received some treatment. The 
district court dismissed the suit for failure 
to state a claim without serving the defen- 
dants or requiring an answer. 

The Tenth Circuit initially held that, be- 
cause Perkins claimed mental injury, as a 
threshold matter it must determine de novo 
whether Perkins proved the physical injury 
required by 42 U.S.C § 1997e(e). Perkins al- 
leged the face mask and recreation 
restrictions were causing his physical con- 
dition to deteriorate, hastening his death. 
However, neither the parties nor district 
court addressed the issue of whether this 
was sufficient to satisfy the physical injury 
requirement. The Tenth Circuit also noted 
that the only circuit courts of appeals to 
address the issue, D C. and the Seventh Cir- 
cuits, had held that the physical injury 
requirement would not bar injunctive relief 
or nominal damages and agreed with them. 


The Tenth Circuit also noted that the 
right to some form of regular outdoor exer- 
cise was clearly established in the Tenth 
Circuit by Bailey v. Shiffinger, 828 F.2d 65 1 
(10th Cir. 1 997), Therefore, the distnct court 
should not have dismissed the outdoor ex- 
ercise claim sua sponte. 

The Tenth Circuit also noted that the 
district court should have conducted an 
analysis pursuant to Sandm v. Conner, 515 
U. S. 472 ( 1 995) on whether the conditions 
of Perkins’s confinement constituted an 
“aytypical and significant hardship.” The 
court noted that Perkins claimed no other 
prisoners were being subjected to the same 
restrictions. 

Finally the Tenth Circuit held that, be- 
cause the prison officials are treating his 
HIV infection with two drugs, AZT and 
3TC, his claim of not receiving protease in- 
hibitors is merely a disagreement over the 
course of his treatment. Such a disagree- 
ment does not rise to the level of deliberate 
indifference to a serious medical need. 
Therefore, the district court properly dis- 
missed the medical care claim. 

The Tenth Circuit reversed the dis- 
missal of the face mask and exercise 
restriction claims and returned the suit to 
the district court for an initial determination 
on the physical injuiy requirement and fur- 
ther proceedings on the claims. See: Perkins 
v Kansas Dept, of Corrections 165F.3d803 
(10th Cir. 1999). ■ 
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Denial of Exercise is ‘Atypical and Significant’ 


T 'he U.S. court of appeals for the 
Eleventh Circuit held that Florida 
state prisoners, who are being held in 
Close Management (CM) status, have a 
state-created liberty interest in outdoor 
exercise, which is protected by due pro- 
cess, and that a deprivation of yard time 
constitutes an “atypical and significant 
hardship” on a prisoner, 

Frankie Bass and Leonard Bean are 
two legendary Florida prisoners housed 
at Florida State Prison (FSP), the state’s 
super max facility. Throughout most of 
their incarceration, as a result of continu- 
ous mischief and mayhem, Bass and 
Bean have been held in CM, which is 
Florida’s most controlled housing status, 
a form of solitary confinement. 

Fla. Admin. Code r. 33-3.0083(9)(i) 
once provided that CM prisoners be 
given two hours of outdoor exercise per 
week, unless “clear and compelling facts” 
dictate otherwise. Although not noted 
in the opinion, this rule was revised in 
October ’95 to eliminate the “clear and 
compelling” language, and it was renum- 
bered as Fla. Admin. Code r. 33-38.011(9). 
Nevertheless, whenever reasons war- 
ranted, a CM prisoner could be placed 
on the Yard Suspension List (YSL) at FSP. 

In this case. Bean first made the YSL 
in 1983 for murdering a guard. Bass was 
initially placed on YSL in 1989 for pos- 
session of zip guns, handcuff keys, etc. 
Although both were eventually removed 
from the YSL, within a short time they 
got together and scaled an interior fence, 
commandeered a dump truck at 
knifepoint, and crash through the perim- 
eter fence in an attempted escape. 

In June 1993, within a couple months 
of their botched escape attempt, Bass 
and Bean filed a civil rights complaint 
claiming that their YSL placement con- 
stituted cruel and unusual punishment, 
and violated due process and equal pro- 
tection. They sought damages, 
declaratory judgment and injunctive re- 
lief. Three years later, the district court 
granted summary judgment for the de- 
fendants. 

On review, the appellate court noted 
that the framers of the Constitution 
“would not have considered the plain- 
tiffs’ fate to be cruel and unusual.” 
However, the “contemporary standards 
of decency” aspect of Eighth Amend- 


ment analysis has altered the constitu- 
tional landscape over time. 

Although the court recognized that 
there is “a significant difference between 
some time outside ... and none at all,” it 
also determined that “it would be hard to 
imagine a situation in which two persons 
had shown a greater threat to the safety 
and security of the prison.” The court 
found that the plaintiffs “[placement on 
the Y SL was . . . rational, albeit debatable,” 
and that the pain they suffered was “nei- 
ther unnecessary nor wanton.” Therefore, 
there was no Eighth Amendment viola- 
tion. 

In analyzing the prisoners’ due pro- 
cess claim, the court acknowledged the 
inherent difficulty in determining “liberty” 
interests within the prison context “be- 
cause prisoners have already been 
deprived of their liberty in the ordinary 
sense of the term.” However, the court 
recognized two circumstances approved 
by the Supreme Court, “in which a pris- 
oner can be liirther deprived of his liberty 
such that due process is required.” 

According to the court, due process 
is implicated when. (1) a change in a 
prisoner’s confinement conditions is so 
severe that it essentially exceeds the sen- 
tence imposed by the convicting court; 
or (2) “when the state has consistently 
given a certain benefit to prisoners . . . and 
the deprivation of that benefit ‘imposes 


In Fact 

The Columbus (OH) Dispatch re- 
ported that 48 percent of the $19.2 
million set aside for a state crime vic- 
tims’ fund is used to pay 
“administrative costs”. 

In November, 1 997, the Justice De- 
partment reported the crime rate to be 
at its lowest since 1973. That same 
week, the Labor Department declared 
that unemployment w'as at its lowest 
level since 1973. 

In 1996, 151 babies were born in 
Texas prisons. On average, the moth- 
ers of these babies are allowed to be 
with their newborns less than 24 hours 
before the child is whisked away to 
foster care (or a guardian designated 
by the mother). 


atypical and significant hardship on the 
[prisoner] in relation to the ordinary inci- 
dents of prison life.’” 

In this instance, the court determined 
that Florida CM prisoners “have a 
state-created interest in yard time,” and 
that a “deprivation of yard time imposes 
enough of a hardship to qualify as a con- 
stitutionally protected liberty interest.” 
The court further recognized that “the 
marginal value” of two hours yard time to 
a person in CM “is substantial, “ and that 
a deprivation thereof is “atypical and sig- 
nificant even in solitary confinement.” 
Nevertheless, the court concluded that 
Bass and Bean had been afforded all the 
process they were due. 

The court easily rejected the prison- 
ers’ equal protection claim by noting that 
even death row prisoners do not neces- 
sarily pose a threat to security on par with 
Bass and Bean. Under the “rational ba- 
sis” test, no equal protection violation 
could be found. The judgment of the dis- 
trict court was affirmed. Bass v. Perrin , 
170F.3d 1312(1 1th Cir. 1999). ■ 
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Insanity, Brutality and Fatality: Florida’s X-Wing 
Marks the End of the Line 

by Dan Pens 


Upon the ranks of such as we. 
They enforce their mastery. 

And yet we bleed the same as they, 
The tie that binds us day to day. 
The public interest uppermost, 

So some say while playing host. 
But if the public really knew 
The kind of hell their prisons brew. 

—from the poem Limbo by Rudolph 
Martinez San Ouentin Prison 
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T hey call it the end of the line. The 
hole under the hole. Some call it 
hell. Human Rights Watch in 1991 com- 
pared it with the world’s most inhumane 
and barbaric prisons. X-wing is where 
Florida’s “worst of the worst” are con- 
signed to do their time. 

But does that dehumanizing label re- 
fer only to the imprisoned? Or could it be 
that the “worst of the worst” of Florida’s 
prison guards relish the opportunity to 
enforce their mastery over the denizens of 
hell? 

“Or,” as Palm Beach Post reporter 
Jenny Staletovich writes, “do X-wing and 
places like it make our most violent crimi- 
nals even more violent, and, worse yet. 
turn the men who must guard them into 
monsters?” 

X-wing is a forbidding, narrow, dim 
hallway in the bowels of the Florida State 
Prison, in Starke, lined with 24 seven-foot 
by eight-foot windowless concrete boxes. 
At the end of the corridor is a room that 
houses “Old Sparky”, Florida’s oft-used 
electric chair. Each cell has two doors, one 
in front of the other. The inside door is 
barred and covered with steel mesh, the 
other is solid steel. Each cell has a steel 
toilet, a concrete slab with a thin pad on it, 
and little or nothing else. 

X-wing prisoners are allowed no read- 
ing or writing materials. No visits. No 
exercise and no going outside. They get a 
five-minute shower three times a week. 
Three times a day guards shove a food 
tray through a narrow slot. Other than that. 


X-wing priosners experience total isola- 
tion — sometimes for years on end. 

If X-wing prisoners resist (or “act up” 
as the guards say) they can be placed on 
“special management,” their legs shack- 
led and wrists cuffed to a belly chain and 
fed “management loaf’ (a chunk of bread 
with imitation cheese and grated carrots 
baked into it). They are routinely infracted 
and punished with more days on X-wing; 
Askari Muhammad spent 12 years there 
for refusing to shout out his former name 
when guards called his number at count 
time. 

X-wing is a place that breeds insan- 
ity. “The extreme isolation causes 
substantial mental deterioration in a short 
amount of time, which makes inmates 
more impulsive and uncontrollable,” says 
Harvard psychiatrist Stuart Grassian. 
“This sends them further into the belly of 
the beast with no way out.” 

X-wing is a place where brutality and 
violence reign. Where dominance and 
resistance lock in deathly embrace. And 
where hair-raising tales of torture and in- 
sanity molder in a stifling darkness 
imposed by a society that chooses to re- 
main blind to the struggles that play out 
daily in hell holes like X-wing. 

X-Wing Prisoner Fatally Beaten 

The veil of darkness surrounding 
X- wing’s brutality was pierced by the July 
17. 1999 beating death of Frank Valdes. 

On that day nine guards entered 
Valdes’ X-wing cell. A short time later the 
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X-wing (continued) 

36 year-old Valdes, his body marked with 
bruises in the shape of boot prints and his 
ribs broken, his testicles crushed, was dy- 
ing, beaten to death said state investigators. 

“We have classified this as a homi- 
cide,” said Elizabeth Hirst, a 
spokesperson for the Florida Department 
of Law Enforcement, to the New York 
Times. 

According to state investigators, 
nine guards either witnessed, knew about 
or took part in the beating. All nine refiise 
to give statements or cooperate with in- 
vestigators. 

The incident resulted in suspensions 
— with pay — for nine X-wing guards 
and two other guards who refused to co- 
operate with investigators. According to 
the Times, the extreme violence of the 
beating, and the wall of silence that has 
stymied state law enforcement, prompted 
the involvement of FBI investigators. 

The eleven suspended in the inci- 
dent are: Capt. Timothy A. Thornton, 33; 
Sgts. Montrez L. Lucas, 30, Charles A. 
Brown, 25, Andrew W. Lewis, 28, Jason 
P. Griffis, 26, Robert W. Sauls, (age not 
listed), Dewey M. Beck, 51; and guards 
Donald M. Stanford, 51, Raymon C. 
Hanson (no age listed), Daren Patgett, 34, 
and Philip Madox, 26. 

The Palm Beach Post reported that 
search warrants were executed at the 
homes of seven of the suspended guards 
seeking bloodied boots and clothes. 

One unnamed source told the Times 
that a five-man “extraction team,” along 
with other guards, came to remove Valdes 
from his cell so they could search for 
weapons after prison officials said he had 
threatened to kill a guard. 

Valdes was sentenced to death in 
1987 along with William Van Povck [see 
side bar | for the murder of Florida prison 
guard Fred Griffis. 

Another unnamed source, according 
to the Palm Beach Post, said that when 
Valdes refused to obey their orders, 
guards first tried to subdue him with 
chemical sprays and then stormed his cell 
with a five-man extraction team wielding 
a 70-pound shield with a stun gun at- 
tached. 

According to the Post , guards say 
Valdes received only minor injuries in the 
scuffle and prison medical stall examined 


him before he was placed in another cell. 
Unnamed guards told the Post that Valdes 
seriously harmed himself later when he 
thrashed around his cell. 

An autopsy concluded that Valdes 
died of multiple blunt trauma. A second 
autopsy performed at the request of his 
family found that both of his lungs were 
collapsed and he suffered multiple frac- 
tures. The second autopsy concluded that 
Valdes probably died from numerous 
blows to his chest, said Stuart 
Goldenberg, the family’s attorney. 

An Isolated Incident? 

“Right now this appears to be an iso- 
lated incident.” C.J. Drake, the Florida 
DOC s media Hack told the Times. “I would 
caution you that there’s two sides to ev- 
ery story,” said Drake. “The Valdes 
incident has created an atmosphere in 
which prisoners feel they can rehash a 
lot of allegations against the prison sys- 
tem.” In many cases, he added, “we did 
investigate them and found that they 
were without merit.” 

Van Poyck, 45. said that around July 
4, X-wing guards administered beatings 
to five prisoners that had been moved 
there from Hamilton Correctional Institu- 
tion after assaulting a guard. Vince Gaskin, 
a private investigator, met with one of 
them, Willie Mathews, 26, at the Union 
Correctional Institution where he and oth- 
ers had been moved after Valdes’ fatal 
beating because investigators consider 
them potential witnesses. 

Matthews said that some of the same 
X-wing guards that were suspended in 
the Valdes beating — Capt. Timothy 
Thornton, Sgt. Dewey Beck, Sgt. Charles 
Brown, and Sgt. Montrez Lucas — beat 
him several times after he arrived at 
X-wing on July 4. Once they put a pillow- 
case over his head as they punched and 
kicked him. said Mathews. 

A letter from one X-wing prisoner 
received by The Miami Herald on July 
15, just two days before Valdes was killed, 
describes an eerily similar incident: 

“The sounds of prisoners screaming 
in pain and of bodies being beaten keeps 
the inmates on the entire wing up all 
night,” wrote X-wing prisoner Mike 
Lambrix in a letter dated July 6. “I can 
hear the officers forcibly take inmates from 
their cells. The wretched sound of fists 
and boots striking flesh are unmistakable 
as is the sound of some kind of weapon 
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(a stick or a broom handle?) being used. They “extraction team.’ It included Capt.Timo- The Bureaucracy Responds 

scream. They whimper. Then there is silence, thy Thornton and Sgt. Jason Griffis, who Florida’s new DOC chief, Michael 

“ Somebody needs to get the Feds in are under suspension in connection with Moore, sent a list of proposed reforms to 

here,” he continued, “to stop this before Valdes’ death. state lawmakers two weeks after Valdes’ 

someone gets killed.” Skrtich, 53, says the extraction team fatal beating. Among the changes: A 

Former X-wing prisoner David broke his ribs, fractured his thoracic and “Central Classification” team at DOC 
Skrtich, now incarcerated at Lake Correc- lumbar spine, and inflicted abdominal in- headquarters in Tallahassee will now re- 
tional Institution, filed a federal civil rights juries. Skrtich was airlifted to a hospital view all prisoner assignments to X-wing. 
lawsuit July 23, charging that he was in Jacksonville where he was treated for “That’s a bureaucrat’s answer to a 
beaten in the same way, and under similar two weeks, then transferred to a prison deeper problem,” says the Palm Beach 

circumstances, as Frank Valdes. Skrtich hospital at Lake Butler where he recuper- Post in a July 30 editorial. “The state sus- 

claims that in January' 1 998, when he was ated for two months. The X-wing guards pects guards beat Valdes to death and 

housed in X-wing, guards said they claimed that Skrtich inflicted his own in- has suspended 11 of them. The state fur- 

needed to search his cell and sent in an juries. ther 


Death Row Eulogy 

By William Van Poyck 


/'■'VnJuly 17, 1999, myffiendand cynically maintains that the ribs were bro- prisoners’ access to the courts se- 

V_-/ co-defendant, Frank Valdes, ken when guards valiantly performed CPR vercly restricted by state and federal j 

was stomped and beaten to death in for 40 minutes. Also predictably, the at- legislation, combined with an increas- 

his X-Wing cell by a large group of torney has labeled Frank “an animal,” a ingly hostile attitude by the judiciary 

Florida State Prison (FSP) guards. As “serious troublemaker” and an “extremely towards “prisoners' rights,” prison- 

FSP prisoners know only too well, this violent disciplinary problem.” ers have no real recourse or remedy j 

beating was uncommon only because Far from being an “animal,” Frank within the system. 

Frank actually died. And, but for a se- was an intelligent, thoughtful man. who Those competent, professional 
riesof events which led to the Governor never hesitated to stand up and speak correctional officers within the ranks 
becoming personally involved, this his mind when he witnessed the physical who are not down with the beating pro- 
murder would have been covered up abuses here. Frank’s outspokenness gram clearly see which way the political 

just as so many other beatings are. Nine earned him tire wrath of these guards, who winds blow, and they realize that any 

guards (a captain, five sergeants and targeted him with contrived disciplinary objections thereto are detrimental to 
three CO s) have been suspended. The reports in order to keep him isolated on their careers. They remain silent, or 
Florida Department of Law Enforcement X-Wing. This was not the first time Frank quit. Thus, that core group of undisci- 
is investigating and the state attorney was beaten, and his life had been threat- plined guards who thrive on these, and 
has publicly labeled it “a clear case of ened on more than one occasion. On July other illegal activities, end up running 
murder.” Search warrants were executed 1 7, 1 999. Frank’s refusal to be cowed and the prison by default, being promoted 
and evidence seized from the guard’s intimidated cost him his life when on that for their deeds and spreading the vi- 
homes. Charges are expected to be morning he once again voiced objections rus further. Unchecked, as with any 
brought. Now. the FBI has joined the to the prisoners around him being beaten, sickness, such actions lead to total 
case, expanding their probe to the en- Make no mistake about it. this was takeover of the host system. This, of 
tire Florida DOC, “based upon the large not an “isolated incident.” Briefly now. course, is commonly know n and un- 
volume of beating complaints they the public spotlight is shining on FSP derstood by prisoners. A generally 
have received prior to and subsequent and the longstanding physical abuses apathetic public understands little and 
to" Frank’s murder. going on here. But it will all be for naught cares even less. Yet unless the public. 

Predictably, the guards' attorney, unless fundamental, sy stemic changes through their elected officials, de- 
while admitting that “a terrific fight” oc- are made, both in attitudes and policies, mands more accountability, and begins 
curred in that cell (where guards used Staff at FSP, like ail organizations, take to question the entire existing system 
three cans of pepper spray, a tear gas their cue from the top dow n. For the and structure, prisons will continue to 
grenade and an electric stun shield on past 18 months staff and prisoners alike be powder kegs reminiscent of the 
Frank), has claimed that Frank’s inju- have heard the message, loud and clear, 1960 ’sand 1970’s, with predictable and 
ries were all self inflicted. Autopsy that beatings are acceptable, encour- inevitable results, 
results showed that every single rib in aged and will not be investigated. This 

his body was broken and his testicles consistent failure to investigate com- [William Van Poyck is a jailhouse law- 
were crushed. Boot marks were clearly plaints of beatings goes right to the DOC yer currently sentenced to death at FSP 
visible on Frank’s body. The attorney central office in Tallahassee. And, with in Starke. Florida ] 
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X-Wing (continued) 

suspects some of the guards tried to 
cover up their involvement. Creating a 
new committee to screen inmates as- 
signed to X-wing doesn’t do anything to 
improve the quality of prison guards 
there or in the rest of the system. Better 
pay and stricter education requirements 
[for hiring guards] might, but that would 
cost money.” 

Another proposed reform is that fu- 
ture cell extractions will be videotaped. 
“That’s fine, but of limited value,” says 
the Post in its July 30 editorial. “There is 
still plenty of opportunity for off-camera 
violence.” 

The list of proposed changes also 
includes: institutional inspectors will re- 
port to the DOC’s inspector general rather 
than individual prison wardens; DOC le- 
gal staff will handle prisoner grievances; 
the Tallahassee committee will periodi- 
cally review the files of X-wing prisoners; 
and wardens will be notified immediately 
whenever a prisoner is injured. 

Perliaps the most bizarre reform, though, 
is a proposal to change the name X-wing to 
something less sinister sounding. 

“In hindsight it may not have been 
the sound we want,” Stan Czerniak, 
Florida DOC’s director of institutions told 
the Post. “Somebody compared it to the 


T) risen officials have attempted 

r to justify the cruel and inhu- 
mane conditions of confinement in 
control units by claiming that only the 
“worst of the worst” are confined in 
them. PLN editor Paul Wright has 
made the rounds of Washington 
state’s control units. At the Intensive 
Management Unit in Shelton, Wash- 
ington, the “worst of the worst” often 
consisted of prisoners going to the 
dining hall without their identifica- 
tion cards or the cards being worn 
backwards, taking too long in the 
shower and similar acts of criminal 
depravity. 

Florida’s X-Wing is no different. 
Florida DOC spokesperson Debbie 
Buchanan claims X-Wing is used only 
for “inmates we can’t keep under con- 
trol in any other way.” Who are the 


X Files. We said, ‘Yeah, it probably 
doesn’t sound that great. ’ Maybe Q. . . .” 

Most of the proposed changes re- 
flect a new study by the Department of 
Justice’s National Institute of Corrections 
released in January that looks at the trend 
of increased reliance on control unit (a.k.a. 
“supermax”) prisons. 

One problem not addressed by 
Moore’s list of superficial quick-fixes 
concerns the staffing of X-wing (and 
other Florida lockdown, or ad-seg, 
units). The January DOJ report suggests 
rotating staff frequently because of “the 
potential for creating a ‘we/they syn- 
drome’ between staff and inmates. When 
there is little interaction [between guards 
and prisoners] except in control situa- 
tions, the adversarial nature of the 
relationships tends to be one of domi- 
nance and, in return, resistance on both 
sides.” 


A History Lesson 

PLN readers may remember a similar 
killing first reported in the October 1998 
issue. Florida prisoner John Edwards, 28, 
an HIV+ double-murderer serving a life 
sentence, was transferred to the Charlotte 
Corr. Institution after biting a Zephyrhills 
prison guard. There he was met by a “wel- 
coming committee” that subjected him to 
severe and prolonged torture. Three days 
later Edwards bled to death while laying 


Worst of the Worst? 

X-Wing desperados? According to the 
Miami Herald they include: 

Thomas Woodel, infracted for pos- 
sessing contraband. The contraband 
consisted of a Popsicle stick, a latex 
glove, 69 33p stamps and 14 20c 
stamps. 

Dallas Price, infracted for possess- 
ing contraband. The contraband 
consisted of 7 excess deodorants, an ex- 
cess dental floss, a 1/8 pack of tobacco 
and 2 excess shampoos. 

Alfredo Berrios, infracted for posses- 
sion of contraband. The contraband 
consisted of “a laundry bag that is not an 
inmate type laundry bag.” 

Juan Vega, infracted for disorderly 
conduct. The conduct in question con- 
sisted of “yelling loudly at other inmates, 
interrupting normal operating procedures 
in H wing.” 


handcuffed and naked on a bare metal 
bunk. 

Following a federal investigation, 
ten Florida prison guards were indicted 
in connection with Edward’s death. 
Three of them decided to “do the right 
thing” by cooperating with prosecu- 
tors. Those three pleaded guilty to 
lesser charges and agreed to testify 
against their seven co-workers at trial. 

The three “cooperators” de- 
scribed a gruesome and hellish three 
days of torture, perpetrated mostly, 
they said, by the seven who were on 
trial 

But the defendants turned the 
tables by arguing that the three 
“snitches” who pleaded guilty fabri- 
cated much of their testimony to cover 
up their own-culpability and shift blame 
to the defendants on trial. 

After deliberating nine hours, the jury 
returned a finding of not guilty on all 
counts. [See: “Florida Guards Acquitted 
in Brutality Case”, PLN , July 1999], 

The only losers in that case were 
the three who cooperated with inves- 
tigators. Is it any wonder, then, that 
those investigating the beating death 
of Frank Valdes are faced with an im- 
penetrable wall of silence? H 

Sources: Palm Beach Post, New York 
Times, Miami Herald, Associated Press 


James Agan, infracted for destruc- 
tion of state property. Agan was 
infracted for tearing a bed sheet on 
both sides and an end. 

Mark DeFriest, infracted for destruc- 
tion of state property. DeFriest tore the 
cover off of a Tom Clancy' novel and 
tore some pages out of the book as well. 

These are the “worst of the worst” 
that have to be controlled with the puni- 
tive environment of X-Wing This pattern 
repeats itself across the country as increas- 
ingly larger numbers of prisoners are kept 
in long term segregation units. A standard 
control unit feature is no concrete criteria 
forplaoement orexit, thisensurcs the units, 
having been built at great expense, are al- 
wayskept full. What is unusual about this 
story is that journalists actually examined 
what defined the “worst of the worst” ne- 
cessitating X-Wing placement. 
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From the Editor 

by Paul Wright 


A PLN supporter recently com- 
mented that I must find editing 
PLN incredibly depressing given the con- 
tent of the July, 1999, issue: medical 
neglect, rape, extrajudicial murders, bru- 
tality, sensory deprivation control units, 
random shootings, etc. 

As an optimist, I see the prison 
struggle glass as being half lull rather than 
half empty. Twenty five years ago most 
prisons and jails had no medical staffing 
at all, now they have inadequate and in- 
competent medical staffing. Nowadays 
guards who beat prisoners to death are 
sometimes subjected to a halfhearted pros- 
ecution and given a modest sanction if 
convicted. Before not even that happened. 
Women prisoners are no longer seen ex- 
clusively as the sexual playthings of male 
guards. This is progress, of sorts. 

PLN doesn’t report the news we do 
simply to bum everyone out. Last year 
when Chinese premier Li Peng toured the 
United States, the corporate media gave 
ample airtime and print space to human 
rights activists describing human and civil 
rights abuses in Chinese prisons in great 
detail. As I watched, 1 noted that every- 
thing they described as occurring in 
Chinese prisons: beatings, slave labor, 
political prisoners, brutality, long term iso- 
lation, etc., has been extensively reported 


in the pages of PLN as occurring right now, 
right here in the United States. 

The only difference is that PLN 
doesn’t get primetime television coverage 
to describe what is going on in American 
prisons and jails. At a time when the U.S. 
government increasingly uses the guise of 
“human rights” to justify its international 
aggression and imperialism, PLN is the only 
regular publication in existence dedicated 
to not only reporting the human rights 
abuses occurring in American prisons and 
jails, but the struggle to attempt to end them. 
PLN is also unique in that we are the only 
independent forum whose uncensored con- 
tent is produced largely by prisoners. 

If the rights of American prisoners are 
not the most unpopular political cause in 
America today, they are certainly in the 
top five. PLN is chronically underfunded, 
understaffed and has a small circulation. I 
suspect the situation would be different if 
we focused exclusively on the human 
rights of prisoners in say Yugoslavia, Cuba 
China or Iraq. The farther away and more 
loathed by the U.S. government and its 
acolytes, the better. However, we don’t. 
PLN reports not only the conditions and 
abuses of the American penal system but 
also the struggle, on all fronts, whether 
the courtroom, the legislature or the yard, 
to vindicate fundamental rights. When pris- 


oners win an individual or collective vic- 
tory, PLN is here to tell you about it. These 
are the bright spots in the otherwise bleak 
landscape of the end of the millennium 
American gulag. 

Shortly after you receive this issue of 
PLN you should be receiving a fundraising 
letter from PLN. PLN urgently needs to 
raise $ 1 5,000 to hire a second staff person. 
With only one staff person PLN is ex- 
tremely vulnerable to being put out of 
business by something as mundane as a 
traffic accident or illness. PLN has no 
safety net as far as its staff is concerned 
and we need to have one. On a day to day 
level, Fred, PLN ' s office manager, is 
grossly overworked and overburdened. 
He urgently needs help in the way of an- 
other staff person. 

Ifyou believe in the work PLN is doing 
and the news we are reporting, things no 
one else in the US is doing, then please show 
your support by sending a donation. No 
amount is too small. Don’t think that your 
support is too small to matter. Every little bit 
helps. Even ifyou have no money to spare 
you can help PLN by letting others know 
PLN and encouraging them to subscribe, 
send a donation or buy books from us. For 
almost a decade we have relied almost exclu- 
sively on you, our readers, to support our 
work and allow us to continue. ■ 


Florida Jail Workers Busted in Bribery Investigation 


O n Dec. 4, 1998, fourteen 
Miami-Dade County jail em- 
ployees were indicted on state bribery 
charges and federal marijuana and cocaine 
trafficking conspiracy charges. Five other 
jail workers were suspended pending the 
outcome of internal investigations. 

The indictments followed a 
year-long probe by Miami-Dade police 
and the FBI that uncovered rampant cor- 
ruption among jail personnel. While the 
investigation focused on the Dade Co. 
Jail and the Turner Guilford-Knight Cor- 
rectional Center, misconduct was found 
at all four of the county’s lockups. The 
probe was kept secret from the jail’s in- 
ternal affairs office and from jail director 
Donald Manning, who resigned Oct. 29, 
1998 amid allegations of mismanagement. 


The investigation, which included 
undercover agents, audio and video sur- 
veillance, jailhouse snitches and wiretaps, 
centered on Eduardo Manzano, an incar- 
cerated drug dealer who reportedly paid 
jail employees to help him operate his il- 
licit enterprise from behind bars. Manzano 
allegedly was given access to jail office 
phones and was able to order retaliatory 
shootings against rival drug dealers from 
his cell. 

Other jail workers were cited for 
smuggling contraband — including ciga- 
rettes, food items, cellular phones and 
drugs — in exchange for cash, jewelry, 
car repairs, sports equipment, free hotel 
stays and other amenities. 

“It has been a long time coming,” 
County Manager Merrett Stierheim said 


of the corruption probe. Although the 
widespread malfeasance was an indica- 
tion of insufficient oversight by jail 
supervisors, no high-ranking jail officials 
were indicted. 

Charged as a result of the investi- 
gation were jail employees Richard 
Obregon, Natalio Figueroa, Geraldo 
Guerra, Thomas Fisher, Orlando Perez, 
Rodolfo Gil. Williston Robbins, Steven 
James, Diego Fernandez, Luis Falcon, 
Manuel Crego, Eduardo Alvarez, 
Leonard Brady Jr. and Michelle Adderley. 
Also indicted were 29 other people, in- 
cluding jail detainees and their outside 
associates. 

Sources: Florida Times Union, The Or- 
lando Sentinel, The Sun-Sentinel H 
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Pro Se Tips and Tactics 

by John Midgley 


I n my last column. I discussed dis- 
covery generally and introduced 
the tools of discovery. In this column 1 
provide more detail on some specific dis- 
covery topics: how “mandatory 
disclosure” rules in effect in many fed- 
eral district courts can be used to your 
advantage; how to decide what must be 
disclosed under mandatory disclosure 
rules; and the duty of the plaintiffs and 
defendants in federal lawsuits to preserve 
and disclose evidence relevant to the 
case. 

1 . Mandatory disclosure rules can 
help you find out much about your case. 

A few years ago, the Federal Rules 
of Civil Procedure were changed to re- 
quire the parties in a lawsuit to meet soon 
after the case is filed to discuss the case, 
and propose to the court how the case 
should proceed through discovery and 
trial. Rule 26(f). (See also Rule 16 and the 
local rules of the district you are in, which 
will affect the timing of this meeting.) The 
rules were also changed to create a new 
“automatic” form of discovery. Within 10 
days after the meeting of the parties, each 
party must — even without a request from 
the other side — disclose to all other par- 
ties: 

- the identity of people “likely to have 
discoverable information relevant to dis- 
puted facts alleged w ith particularity in 
the pleadings. ” , along with the subjects 
of the information these people have; 

- copies or a listing of “all documents, 
data compilations, and tangible things 
[the party has access to] that are relevant 
to disputed facts alleged with particular- 
ity in the pleadings”; 

- computation of damages and mate- 
rial supporting the computation; and 
- relevant insurance coverage. 

Rule 26(a). These are called“manda- 
toiy disclosures.” 

However, even though these man- 
datory disclosure rules are in the Federal 
Rules, they are not effect in every federal 
district. The rules allow the judges in each 
federal district to choose whether to use 
these rules or to have their own discov- 
ery rules. See the first few lines of Rule 
26(a)( 1). This has resulted in a patchwork 
of differing rules for different districts: In 
Washington state, where I practice, there 
are two federal districts. The Eastern Dis- 


trict follows the mandatory disclosure 
rules; the Western District does not, and 
instead has local rules that tell how dis- 
covery' is to be conducted. 

So, first check the local mles of the 
federal district court in which your case is 
pending. Unless there is a local rule saying 
that the mandatory disclosure requirements 
of Rule 26(b) do not apply, then they do 
apply to cases filed in that district. 

Even if the mandatory disclosure 
rules do apply in your district, they can 
be changed or removed in a case if the 
parties agree that they should not apply, 
or if the court orders that they do not 
apply. Rule 26(a)(first few lines). If you 
are in a district in which the mandatory 
disclosure rules apply, you probably 
should not agree to any suggestion by 
the defendants to give up the mandatory 
disclosure rules. You should not agree 
because the mandatory disclosure rules 
can be very helpful to you. 

The mandatory disclosure rules can 
be helpful because they require the de- 
fendants — usually state or county 
officials in a prison case — to give you 
information that you might not otherwise 
know. For example, they must tell you, 
even if you don’t ask, about people, docu- 
ments, and other evidence that could 
have information “relevant to disputed 
facts alleged with particularity in the 
pleadings.” This helps for two reasons: 
One, you may not know enough to ask in 
your own discovery requests about some 
of the witnesses or information that come 
out through mandatory disclosure. Two, 
prisoners frequently run into lawyers for 
the state who are not cooperative. For 
example, these lawyers may not respond 
to a discovery request, forcing the pris- 
oner to go through the difficult process 
of getting the court to order answers (see 
my last column). Or a lawyer may play 
games by refusing to disclose things be- 
cause the prisoner didn’t ask in just the 
right way. Mandatory disclosure rules 
eliminate some of this kind of lawyering, 
because the disclosure must occur even 
without a request, and because there are 
specific penalties for nondisclosure. See 
discussion of the duty to disclose later in 
this column. 

Note that in districts requiring man- 
datory disclosure, you can still use other 


discovery tools if you want to. Rule 
26(a)(5). The mandatory disclosures, at 
least in theory, can make the process 
easier and faster by requiring all the play- 
ers to show some cards early on. After 
you get the mandatory disclosure materi- 
als, you can use the other discovery tools 
discussed in my last column to follow up 
on what you learn through mandatory 
disclosure, or to get information on other 
topics. 

2 . What must be disclosed? 

The mandatory disclosure rules do 
have a built-in limit on what witnesses, 
documents, and evidence must be dis- 
closed without a request from the other 
side: Parties must disclose only mate- 
rial or witnesses having, or likely to 
have, information “relevant to disputed 
facts alleged with particularity in the 
pleadings.” Rule 26(a)(1)(A) & (B). The 
mandatory disclosure rules do not re- 
quire that the defendants give you 
information on undisputed facts, that 
is, facts you’ve alleged that the defen- 
dants admit. Thus, to determine what 
must be disclosed, you must decide 
what are the “disputed facts” in your 
case that have been “alleged with par- 
ticularity in the pleadings.” 

Disputed facts are facts you have 
put forward in your complaint that the 
other side claims are not correct. You 
can begin to figure out which facts are 
disputed from the answer the defen- 
dants file, because they are required to 
admit or deny the factual allegations of 
the complaint. Rule 8(b). The drafters 
of the mandatory disclosure rules also 
suggest that you discuss with the de- 
fendants, at the required early meeting 
about the case, which facts are dis- 
puted. See Committee Notes on 
Amendments to Federal Rules of Civil 
Procedure, comments on Rule 26, 146 
FRD 627-644, at 63 1 (1993). (“FRD” re- 
fers to the Federal Rules Decisions.) 

But note that the facts on which 
the defendants (and you) must provide 
mandatory disclosure are not only 
those that are disputed, they must also 
be “alleged with particularity in the 
pleadings.” This is not a clear standard, 
but in general it means that unless you 
are pretty specific about what you are 
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claiming, the defendants may not have 
to disclose very much. 

As explained by the drafters of the 
rules. 

Broad, vague, and conclusory al- 
legations sometimes tolerated in notice 
pleading -for example, the assertion 
that a product with many component 
parts is defective in some unspecified 
manner — should not impose upon the 
responding parties the obligation at 
that point to search for and identify all 
persons possibly involved in, or all 
documents affecting, the design, manu- 
facture, and assembly of the product. 
The greater the specificity and clarity 
of the allegations in the pleadings, the 
more complete should be the listing of 
potential witnesses and types of docu- 
mentary evidence. 

Committee Notes, 146 FRD at 63 1 . In 
other words, make your fact allegations 
as clear and specific as possible, which 
will help prevent defendants from claim- 
ing that they could not tell what you 
were getting at and so should not be 
required to disclose very much mate- 
rial. 

3. Duty to preserve and disclose 
discoverable materials, sanctions for 
violations 

Whether or not you are in a dis- 
trict that requires mandatory 
disclosures as part of the discovery 
process, all parties to your lawsuit (in- 
cluding you) have a duty to preserve 
and disclose evidence that the other 
parties can legitimately seek under the 
discovery rules. The court can impose 
penalties for violating these duties. 

If the defendants in your case suc- 
cessfully delay discovery by failing to 
provide mandatory disclosure or refus- 
ing to respond to your discovery- 
requests, you have a right to expect 
that the evidence you seek will remain 
available until you can get at it. The 
parties to a lawsuit are not supposed 
to destroy evidence either while a suit 
is going on or immediately before it is 
filed. Unigard Security Insurance v. 
Lakewood Enginggdu, 982 F.2d 363 
(9th Cir. 1992). Some courts have even 
held that government agents were 
wrong to destroy evidence long before 
a lawsuit was filed, if the reason for 
destruction was to avoid being held 
responsible. See Kroriisch v. U.S., 150 
F.3d 112, 126 -127 (2nd Cir. 1998)(CIA 
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officials should not have destroyed in 
1973 records of drug experiments on 
unwitting human subjects, even 
though no lawsuit was pending.) 

If you have a strong reason to be- 
lieve that important evidence will be 
destroyed before you can get it 
through mandatory disclosure or other 
discovery devices, you can ask the 
court for help. As one useful manual 
suggests, 

Because courts may be reluctant 
to impose sanctions for destruction 
of evidence before litigation com- 
mences, where there is a possibility 
documents or other evidence may be 
destroyed, consideration should be 
given to filing suit and seeking an im- 
mediate order preserving evidence. In 
the alternative, consideration should 
be given to writing a letter to the po- 
tential adversary stating litigation is 
contemplated and demanding the pres- 
ervation of designated documents and 
other evidence relevant to the dispute. 
Grenig andKinsler, Handbook of Fed- 
eral Civil Discovery and Disclosure 
(West 1998, with 1999 supplement), at 
page 56. 

Both sides also have a duty to dis- 
close evidence in their possession 
that is the proper subject of either 
mandatory disclosures or a 
well-drafted discovery request, See 
Rules 26(a) & (b). Neither you nor the 
defendants are allowed to hold back 
unfavorable evidence if that evidence 
is within the proper scope of discov- 
ery. 

There is also a continuing duty 
to disclose. Sometimes evidence is 
found after you and the other side 
have already provided most of the in- 
formation you have. All parties are 
required to disclose new material that 
they would have had to disclose if 
they had the material earlier, and to 
correct anything that was inaccurate 
when it was disclosed. Rule 26(e). 

If a party violates the duty to pre- 
serve, to disclose, or to update, the 
court has a menu of sanctions (pun- 
ishments for violating the duty) from 
which to choose. Rule 37(b). If you 
believe the other side has violated one 
of these duties, you probably should 
ask the court to impose sanctions. 
Sanctions can range from relatively 
mild (such as an order to disclose the 
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new evidence now while giving the 
other side a continuance to decide 
how to deal with it) to very severe 
(dismissal of a plaintiff s case, or pre- 
venting a defendant from presenting 
a defense). In between these extremes 
are sanctions such as an order that a 
party is not allowed to present a wit- 
ness it has not disclosed or to offer 
evidence it has held back. The sanc- 
tion imposed is usually up to the 
district judge and will depend on how 
bad the violation is, how much it has 
hurt the other side’s case, etc. Ap- 
peals courts rarely reverse a district 
judge’s d decision on sanctions. 
Daval Steel Products v. MN 
Fakredine, 951 F.2d 1357 (2nd Cir. 
1991). See the discussion and case ci- 
tations at page 1365. 

In most discovery disputes, the 
court will not impose sanctions unless 
you have obtained an order requiring 
the other side to produce the re- 
quested material. See Rule 37(a) and 
my last column. There is one impor- 
tant exception to this: Failure “without 
substantial justification" to make man- 
datory disclosures (in districts where 
they are required) carries with it a pre- 
sumptive sanction even if there has 
been no order to compel. The party fail- 
ing to disclose “shall not, unless such 
failure is harmless, be permitted to use 
as evidence at a trial, at a hearing, or 
on a motion any witness or informa- 
tion not so disclosed.” Rule 37(b). This 
rule goes on to say that the court can 
impose a different or additional sanc- 
tion after a hearing, but the usual 
sanction for failure to make mandatory- 
disclosures is that the undisclosed 
evidence cannot be used. 

Of course, if the defendant in your 
case fails to disclose evidence favor- 
able to you, then you should ask the 
court for a different sanction, such as 
full disclosure and a continuance to 
decide how to use the evidence. In 
these circumstances, obviously the 
court should not rely on the usual 
sanction of excluding the evidence. 

This discussion of discovery is- 
sues is designed to provide general 
information about discovery and 
should not be used as specific advice 
for your case. You should do your own 
research based on the facts of your 
case in deciding how to proceed. H 
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Georgia Court Access Consent Decree Terminated 


A fter being in effect less than a 
decade, a consent decree stem- 
ming from a class action lawsuit and 
providing for a mixed system of court ac- 
cess for Georgia state prisoners was 
dissolved on November 1 1, 1998, as U.S. 
District judge Anthony Alaimo vacated 
his previous orders of 1 988-89 and termi- 
nated the case of Lewis v. Evans. 

Under the consent decree termina- 
tion provisions of the Prison Litigation 
Reform Act (PLRA), 18U.S.C. § 3626, and 
Fed.R.Civ.P. 60(b), Georgia prison officials 
announced on September 19, 1997, their 
intention to eliminate the existing court 
access system which provided for prison 
law libraries and assistance from the Cen- 
ter for Prisoners’ Legal Assistance 
(CPLA), and proposed instead to main- 
tain the CPLA, without a copying service, 
and to place approximately fifteen law 
books in each prison’s library. 

A show cause order was soon 
posted throughout prison facilities in 
Georgia and prisoner/plaintiffs were in- 
vited to submit objections to class 
counsel, Robert Cullen, and the court, 
giving reasons why the decree should 
not be terminated. The goal was to show 
the court that CPLA was ineffective and 
the removal of the law libraries would re- 
sult in constitutionally inadequate court 
access. 

CPLA itself was only recently cre- 
ated when two Emory University law 
school graduates formed it in March, 
1996. Not long afterwards, then Correc- 
tions Commissioner Wayne Garner, 
abandoned the Georgia DOC’s 
longstanding contract with the Prisoners’ 
Legal Counseling Project of the Univer- 
sity of Georgia and hired CPLA in its place. 
CPLA was paid $850,000 a year for its 
services, $600,000 less than had been paid 
to the University of Georgia legal group. 
Gamer praised the switch as a “highly 
efficient and cost-saving success.” 

However, as the court’s inquiry fo- 
cused upon CPLA during the first hearing 
on the state’s motion to temiinate, class 
counsel submitted a report prepared by 
habeas corpus expert Timothy McGlasson, 
stating that CPLA gives bad advice, re- 
fuses to file appeals when there is a 
meritorious basis for an appeal and seemed 
more concerned with pleasing the Depart- 


by Christopher Schirato 

rnent of Corrections than with helping pris- 
oners. 

Former prisoner Terry Lefebure testi- 
fied at the hearing that he had sought 
assistance from CPLA only to be told that 
he had no case. Lefebure, who was erro- 
neously sentenced twice for the same 
crime, ultimately filed his own appeal, 
which was granted, and was released from 
prison two and a half years sooner than 
he would have been had he listened to 
CPLA and done nothing. 

On the second day of the trial the par- 
ties reached an agreement which allowed 
for the termination of the Lewis v. Evans 
consent decree with two key stipulations: 
1 ) That the state hire an independent legal 
auditor to do annual audits to determine 
whether CPLA is providing prisoners with 
meaningful access to the courts; and 2) 
that the law books currently on the shelves 
in Georgia prison law libraries remain there 
for five years and if the state should de- 
cide to remove them copies of case law 
must be provided to prisoners on request. 

The effectiveness of the new system 
for court access has yet to be seen and is 
open to a wide margin of abuse. Whether 
the existing law books will remain for the 
full five years is uncertain. Access to the 
courts has clearly been burdened and the 
perverse effects of the PLRA are being felt 
by Georgia prisoners. 

Judge Alaimo’s order of November 10, 
1998, vacated and terminated the action 
and dismissed the suit. The court held the 
prisoners were the prevailing parties for 
purposes of attorney fees and awarded 
plaintiffs’ counsel $5,000 in attorney fees 
and costs. The court summarized the ac- 
tions the Georgia DOC is supposed to take 
to include: a member of the Georgia attor- 
ney general’s office will review the legal 
services provided by the legal contractor 
to determine if it satisfies the DOC ’s obli- 
gation to provide prisoners with 
constitutional access to the courts. The 
review is supposed to focus on services 
provided to mentally retarded, mentally ill, 
illiterate and non English speaking prison- 
ers. The review is then provided to the 
DOC. [Editor’s note: this seems to be a 
clear conflict of interest as the Georgia 
AG’s office duty is to defend the actions 
of the Georgia DOC, no matter how un- 
constitutional they may be. Moreover, the 


AG’s office represents the DOC in this and 
other litigation.] 

In other provisions, the contractor 
must notify the DOC of any bar complaints, 
malpractice actions and section 1983 ac- 
tions brought against the contractor. The 
Georgia DOC grievance procedure will al- 
low grievances to be filed against the 
contractor. While existing law books will 
not be removed from Georgia prisons for 
five years the books will not be updated, 
which means Georgia prisoners will no 
longer have a means of following or re- 
searching recent legal developments. The 
court listed the 16 law books the DOC will 
maintain in its libraries. While the contrac- 
tor will provide prisoners with 
photocopies of decisional law pertaining 
to a prisoners' action or potential action, 
this is subject to the contractor’s “exer- 
cise of its professional judgment and 
discretion.” As is often the case, contract 
legal services frequently means no legal 
services at all in reality. See: Lewisv. Evans, 
USDC SDGA, Savannah Division, Case 
NO.CV484-251. ■ 


STATE & FEDERAL INMATES 
...and their families! Are you tired of 
paying high phone bills from your 
loved ones in prison? 

TCI HAS THE ANSWER 
Try TCI’s 100 Per Minute Calling Plans 
for direct and collect calls made from 
prisons. 

FOR A FREE BROCHURE AND 
SETUP CALL TCI TOLL FREE 
TODAY! 

1 -888-2-DIAL-A-CON 
(1-888-234-2522) 

1 1 1 South Moody Avenue 
Tampa, Florida 33609 

TCI News Flash 
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these 6 slates for speedy hook-ups. If 
you arc locked up in any of these states, 
have your family call TCI today! 
Oklahoma Alabama 

Kentucky Texas 

Kansas Washington 

Attorneys and prison organizations! 
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Arizona DOC Settles Sexual Abuse Suit 


O n March 11, 1999 the Arizona 
Dept, of Corrections (ADOC) 
agreed to settle a lawsuit filed by the U. S . 
Dept, of Justice (DOJ) which alleged that 
state prison officials failed to protect fe- 
male prisoners from systemic sexual 
abuse, misconduct and harassment by 
guards. 

Federal authorities began investigat- 
ing the Arizona Center for Women in 
Phoenix and state womens’ prisons in 
Alhambra, Perryville and Tucson in Feb- 
ruary 1995 following media reports of 
sexual abuse. After two years of unsuc- 
cessful negotiations, in which the ADOC 
refused to hand over documents or to 
allow DOJ access to state facilities, the 
Justice Dept, filed suit in March 1997 un- 
der the Civil Rights of Institutionalized 
Persons ACT (CRIPA) [PLN, Oct. 1997], 
Federal officials claimed that since 
1992 there have been 34 reported cases 
of forced sexual contact between prison- 
ers and corrections staff, including five 
rapes. There have also been 65 cases of 
consensual sexual contact with prison 


Law Offices of 
Habent & Cohen 

Gary J. Cohen 
1307 West Ave., 

Austin, Texas 78701 
(512) 476-6201 
(not a partnership) 

For more than ten years our offices 
have been exlusively engaged in rep- 
resenting Texas inmates in the fol- 
lowing areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for services law office. 


staff, according to the DOJ, resulting in 
60 employees being fired, disciplined or 
who resigned because of incidents in- 
volving sexual misconduct. The Justice 
Dept, further alleged that prison guards 
routinely invaded the privacy of female 
prisoners by watching them shower or 
use the toilet. 

Arizona officials maintained that 
there was no practice or pattern of sexual 
misconduct at the state’s womens’ pris- 
ons, and disputed DOJ statistics on sexual 
abuse of female prisoners. 

“We objected to the inclusion of mi- 
nor incidents of wrongdoing as instances 
of misconduct,” said Arizona assistant 
attorney general Jeanne Garcia-Riley. She 
admitted, however, that the ADOC does 
not keep track of the number of its em- 
ployees who are disciplined for sexual 
abuse or misconduct. 

The settlement between the DOJ and 
the ADOC was reached soon after the re- 
lease of an Amnesty International report 
which documented numerous cases of 
misconduct involving female prisoners 
nationwide. The AI report concluded that 
“sexual abuse is virtually a fact of life for 
incarcerated women in the United States.” 


As part of the settlement, the 
ADOC agreed to implement and en- 
force regulations to protect female 
prisoners from sexual abuse and ha- 
rassment and to protect their privacy 
(see sidebar). However, the ADOC 
made no admission of guilt or respon- 
sibility for violating prisoners’ rights. 

“Nobody should be exposed to 
the risk of sexual assault anywhere, 
especially by individuals sworn to 
protect them,” said acting U.S. assis- 
tant attorney general for civil rights 
Bill Lann Lee. “We hope this agree- 
ment will help ensure that every 
inmate’s rights will be protected.” 

Donna Hamm, a prisoner advo- 
cate with Middle Ground, a grass 
roots organization in Phoenix, noted 
that the state would not have settled 
if it had not found problems or defi- 
ciencies in its women’s’ prisons. 

“Anytime the Dept, of Correc- 
tions has a male employee who 
believes that sexual activity with fe- 
male inmates is a job perk, then we 
have a problem,” Hamm said. 

Source: The Arizona Daily Star 


ADOC Settlement Terms 

entering an area where female pris- 


Additional staff training on 
sexual misconduct and prisoner pri- 
vacy issues. 

Implementation of a program to 
inform the state's 1,810 female pris- 
oners about their rights. 

Requiring all male prison em- 
ployees who may be alone with a 
female prisoner to notify a supervi- 
sor. 

Providing two 15-minute periods 
a day at the women’s prison in Tuc- 
son when prisoners can dress or 
shower with only female guards 
present. 

Requiring male prison employ- 
ees to announce themselves when 


oners might be dressing. 

Strengthening standards for in- 
vestigations into sexual misconduct 
claims. 

Creating a new staff position for 
a female programs administrator, who 
will handle complaints of inappropri- 
ate conduct between employees and 
prisoners. 

A prison expert selected by the 
Justice Dept, and the ADOC will 
monitor and inspect state women’s 
prisons twice within a six-month pe- 
riod. If the monitor finds that the 
ADOC is adequately protecting the 
rights of female prisoners, the Jus- 
tice Dept, will drop its suit. 
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FBI Investigates CCA-run INS Center in New Jersey 


A Corrections Corporation of 
America operated immigrant de- 
tention center in Elizabeth. New Jersey is 
under investigation due to alleged mis- 
conduct by' company employees. Federal 
officials confirmed on April 13, 1999 that 
the U S. Dept, of Justice had requested 
the probe, which is being conducted by 
the FBI. The Elizabeth Detention Center 
has been operated by CCA since 1997 
and holds asylum-seekers and other 
non-criminal immigrant detainees. 

On January 28. 1999, Salah Dafak a 
detainee at the facility, was beaten so 
badly that he required hospital treatment. 

Kevin Simpson, who worked as a 
transportation officer for TransCor 
America, Inc. — a CCA subsidiary — said 
when he arrived at the detention center 
to take Dafah to the hospital he noticed 
that Dafali ’s clothes were bloody, his chin 
was split open and a shoe imprint was 
visible on his face. Simpson said CCA 
guards told him Dafali had injured him- 
self by hitting his head and face against 
the wall of his cell. “I didn’t believe it. I 
still don’t. I don’t see how you can get a 
shoe print on your face from a wall,” he 
said. Simpson was fired after he allegedly 
refused to cooperate with an internal in- 
vestigation. 

Oluwole Aboyade, a Nigerian immi- 
grant at the facility, lias claimed that CCA 
guards put him in an isolation cell after 
he organized a peaceful hunger strike in 
October 1998. He said the cell was cov- 
ered in feces and urine; he was left there 
for six days. 

“These are some of the most serious 
allegations of abuse we have received 
about a detention center,” stated Andrew 
Painter, legal counsel to the U.N. Office 
of the High Commissioner for Refugees 
in Washington, D.C. Lorelei Valverde, an 
INS official, said videotaped footage of 
incidents at the facility, taken by CCA 
guards, has unrecorded gaps. The agency 
is investigating whether the missing 
video segments were intentional or acci- 
dental. 

In April 1999, the Bergen Record, a 
local newspaper, published an expose 
about the CCA facility. Among other find- 
ings, the paper reported that allegations 
of degrading and abusive treatment by 
guards dated back over a year; that two 
senior CCA officials were removed at the 


request of the INS , that the turnover rate 
among guards is 30-40%; and that CCA 
has been notified of 18 contract violations 
since Jan. 1999. These problems occurred 
despite the presence of seven INS con- 
tract compliance monitors at the 
AC A-accredited facility. 

CCA spokeswoman Susan Hart 
said an internal investigation by the 
company found no evidence of abuse. 
She confirmed the recent resignation 
of the warden at the detention center, 
which she said was due to personal 
and career-related reasons. Since Feb. 
1999 the chief of security has been re- 
moved, a guard has been fired, and two 


supervisors and six guards have been 
barred from having contact with detain- 
ees. Three other guards quit in April 
following an investigation into drug 
use. 

PLN reported last year that a former 
assistant warden at the detention center 
had filed a lawsuit against CCA, claiming 
he was fired after he informed the INS 
that detainees were being improperly re- 
strained and involuntarily sedated (see: 
“Abuses continue at private IN S facility,” 
PLN, Nov. 1998). 

Sources: The Tennessean, The Jackson 
Sun, Prison Privatization Report Int 7 H 


Pro Se Texas Prisoner Awarded $1.08 Million in 


Failure to Protect Suit 


I n May, 1999, a federal jury in San 
Antonio, Texas, awarded Texas 
prisoner William Wallace Campbell 
$80,000 in compensatory damages and $1 
million in punitive damages in a failure to 
protect lawsuit. Campbell represented 
himself pro se throughout the action. This 
is the highest damage award to a pro se 
prisoner litigant that PLN is aware of. 

Campbell argued that the Aryan 
Brotherhood (AB) believed he had in- 
formed on an AB member who had 
contraband at the Connally unit in 
Kenedy. As a result, the AB placed a con- 
tract on his life. Campbell requested a 
transfer to another prison for his own 
safety. Priscilla Miles, the prison classifi- 
cation chief, refused his request for 
protection. In May, 1997, Campbell was 
attacked by two AB members and suf- 
fered cuts, bruises and lost teeth as a 
result. 

Campbell filed suit in federal court 
claiming Miles violated his Eighth 
Amendment right to physical safety. Af- 
ter a three day trial before a jury of six 
women and one man, presided over by 
U.S. Magistrate Judge JohnPrimomo, the 
jury deliberated one hour before return- 
ing a verdict in his favor. Jury forewoman 
Darla Roy said “We were unanamous-no 
question. He presented a very convinc- 
ing case.” Roy said the message behind 
the $1 million in punitive damages was 
that even prisoners have a right to be pro- 
tected. 

Heather Brown, a spokeswoman for 
the Texas attorney general’s office, said 


their office would file a motion a for new 
trial and appeal the verdict. Campbell en- 
tered the prison system with a seventh 
grade education. He now has a masters 
degree and is scheduled for mandatory 
release later this year. 

Source: San Antonio Express | 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ‘Cause' for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel, Conflict of Interest. Ac- 
tual Innocence and much more! 
ORDERNOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5 .00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment Write for FREE 
Brochure. 


October 1999 


10 


Prison Legal News 




Media Interview Protected Free Speech 


A federal district court in Penn- 
sylvania held that the transfer 
of a prisoner for his participation in a 
pre-authorized media interview and his 
subsequent correspondence with the 
newspaper reporter violated the 
prisoner’s constitutional rights. Prison 
officials were denied qualified immu- 
nity and the prisoner was awarded 
damages, but the court determined 
that punitive damages were not war- 
ranted. 

In 1995, a Pennsylvania state pris- 
oner filed a civil rights complaint in 
federal court alleging that he was 
transferred to another prison for his 
role in a class action lawsuit and for 
his communication with a newspaper 
reporter. At trial, the prisoner pre- 
sented evidence that his transfer was 
also influenced by his role as presi- 
dent of the prison’s lifers’ association, 
his personal grievance activity, and 
his assistance of other prisoners with 
litigation. 

After a bench trial, the district 
court issued a lengthy opinion find- 
ing for the prisoner on some of his 
claims. Admissions by the defendants 
led the court to find that the transfer 
was based on the prisoner’s corre- 
spondence with a newspaper reporter, 
in violation of his right to free speech. 
The court further determined that be- 
cause the media interview and lifers' 
association affiliation were pre-autho- 
rized, the transfer violated the 
prisoner’s right to procedural due pro- 
cess. 

The court recognized that the 
rights at issue had been clearly estab- 
lished and denied the defendant prison 
officials qualified immunity. As a re- 
sult, the court determined that the 
prisoner was entitled to compensatory 
damages for the loss of his prison law- 
clerk job. Based on the job's wage rate, 
the prisoner was awarded $1,295.60. 

With respect to the prisoner’s due 
process claims, the court recognized 
that prisoners “should not be pun- 
ished for conduct that they could not 
reasonably foresee would lead to sanc- 
tions.” However, because no 
compensatory damages were alleged 
or established, the court merely 


awarded the prisoner $1.00 nominal 
damages. 

The court declined to order offi- 
cials at the prisoner’s new location to 
employ him as a law clerk, or to house 
him in a single cell. This decision was 
based on their lack of involvement in 
any of the unconstitutional acts. 

Somehow, the court concluded 
that the defendants’ actions were 


O n December 22, 1998, former 
Osceola County, Florida jail 
guard Greg Wilson was convicted of 
manslaughter in connection with the 
March 1997 death of prisoner Daniel B. 
Sagers. 

Wilson and several other guards, in- 
cluding Wilson Santiago and Gail 
Edwards, were trying to place Sagers in 
a restraining chair after he became as- 
saultive. “His feet and one hand were 
still cuffed to the chair,” said Santiago, 
who testified for the prosecution. “One 
officer was punching and kicking him in 
the stomach. Another had him by the 
hair and Officer Wilson was pulling his 
head back with a towel that he wrapped 
around Sagers’ mouth area.” 

Santiago said he tried to find a su- 
pervisor to stop the abuse but none was 
nearby. A jail nurse testified that Sagers 
turned blue while he was being re- 


I n the March, 1999, issue of PLN 
we reported the arrest of Marion 
County, Florida sheriff Ken Ergle, on cor- 
ruption charges. Ergle had previously 
gained notoriety for housing county jail 
prisoners in tents under draconian con- 
ditions and charging them “rent” and a 
$10 “fee” in order to seek medical atten- 
tion. Ostensibly all of this was designed 
to “save taxpayer money.” 

In April, 1999, Ergle pleaded guilty 
to stealing $155,000 in cash from the 
sheriff’s department which he used for 
personal expenses. On April 23, 1999, 
Ergle was sentenced to two years of 
house arrest, 18 years of probation, 240 
hours of community service, repaying the 
money he stole and reimbursing the state 


not motivated by evil intent or 
predicated on callous indifference. 
As a result, the court reasoned that 
punitive damages were not war- 
ranted. The court did, however, order 
the prisoner to file a motion for at- 
torney fees and costs. See: Castle 
v. Clymer, 15 F.Supp.2d 640 (ED PA 
1998) ■ 


strained, and that Wilson kept using the 
towel after she advised him to stop. 

According to a medical examiner 
Wilson’s use of the towel to forcefully 
pull Sagers’ head back caused a brain 
stem injury that resulted in a coma, which 
led to Sagers death a week later. 

Wilson was fired following the fatal 
incident and he, Santiago and Edwards 
were later indicted. Only Wilson went 
to trial. Santiago pleaded no contest to 
a battery charge and was ordered to 
serve 50 hours of community service and 
atttend an anger management course; 
Edwards pleaded no contest to a misde- 
meanor in April 1998 and was sentenced 
to one year on probation. 

Sagers’ family filed a wrongful death 
suit against Osceola County officials and 
received a $2.7 million settlement. 

Source: The Orlando Sentinel | 


of Florida for the cost of their investiga- 
tion into his corrupt activities. 

In declining to sentence Ergle to 
prison, judge Robert Rawlins cited 
Ergle’s contributions to the community 
and the perils of sending law enforce- 
ment officials to prison. Ergle has 
apparently neither a sense of irony, nor 
shame, in that he built his political ca- 
reer as a “tough on prisoners” sheriffby 
going to considerable lengths to fiirtlier 
immiserate the lives of Marion county 
jail prisoners. Yet Ergle had no qualms 
about going to into court himself and 
groveling for mercy to be spared the or- 
deal of prison. 

Source: Law Enforcement News | 


Tough on Prisoners FL Sheriff Avoids Prison 


FL Jail Guard Found Guilty in Prisoner’s Death 


Prison Legal News 


11 


October 1999 



Supreme Court Holds PLRA Attorney Fee Cap 
Inapplicable To Work Performed Before Enactment 

by Matthew T. Clarke 


T he Supreme Court has held that 
the attorney fee cap contained 
within the Prison Litigation Reform Act, 
42U.S.C. §1997e(d), (PLRA) does not 
apply to attorney fees for work per- 
formed prior to the enactment of the 
PLRA. 

This case involves two 
class-action lawsuits filed years ago by- 
Michigan state prisoners. In Glover v. 
Johnson, 478 F.Supp. 1075 
(E.D.Mich.1979), 5 10 F.Supp. 1019(E.D. 
Mich. 1981), female prisoners won their 
equal protection claim that they were 
treated worse than similarly situated 
male prisoners. In Radix v. Johnson, 740 
F.Supp. 433 (E. D, Mich, 1990), male 
state prisoners incarcerated at the State 
Prison of Southern MichiganCentral 
Complex won a class-action lawsuit 
challenging broad aspects of their con- 
ditions of confinement. Both suits were 
in the post-trial enforcement phase long 
before the PLRA was enacted. 

In 1985, orders issued awarding the 
Glover and Hadix class attorney their 
fees and providing for future attorney 
fees at the rate of $ 150/hour. This fee 
arrangement functioned well in both 
cases even though several district court 
proceedings and appeals were necessi- 
tated during the course of the 
continuing litigation. However, on April 
24, 1996, the PLRA was enacted, amend- 
ing 42 U.S.C. §1997e(d) to include a 
provision capping attorney fees for pre- 
vailing parties in prisoner civil rights 
litigation to 150% of the maximum 
amount paid court-appointed counsel 
in criminal cases under 18 U.S.C. 
§3006A. For the Eastern District of 
Michigan, the §3006 A amount is $75. 
Thus, the PLRA cap would be $1 12.50, 
about 25% less than the Glover and 
Hadix attorneys were being paid. 

The district court held that the fee 
cap did not apply to work performed 
prior to the enactment date. The defen- 
dants appealed and the Sixth Circuit 
affirmed the district court's decision. 
See: Glover v. Johnson, 138F.3d229(6th 
Cir. 1998 ), Hadix v. Johnson, 144F.3d 
925 (6th Cir. 1998); [PLN, Feb. 1999], 


Later, the district court ruled that 
the PLRA attorney fees cap applied to 
fees for work performed after enactment. 
The prisoners appealed. The Sixth Cir- 
cuit held that the attorney fees cap did 
not apply to any work performed in 
suits filed prior to the enactment date. 
Hadixv. Johnson, 143 F.3d 246 (6th Cir. 
1998); [PLN, Feb. 1999], This in line with 
similar decisions by the Second and D.C. 
Circuits, but at odds with decisions by 
the Fourth and Ninth Circuits. Thus, 
there was a split among the circuits. The 
defendants appealed to the Supreme 
Court, 

The Supreme Court held that to de- 
termine the temporal reach of a statute, 
the court must determine whether there 
is a temporal reach specifically man- 
dated by the statute. If not, it must 
determine whether there is an inference 
of the temporal reach in the statute, as- 
sociated statutes, or the legislative 
record. If no temporal reach is specified 
or implied, the court must determine 
whether the statute has impermissible 
retroactive effects. 

The court held that because it con- 
cluded that “Congress has not 
expressly prescribed the proper reach” 
of the attorney fees cap, it “must deter- 
mine whether the application of this 
section in this case would have imper- 
missible retroactive effects inconsistent 
with the usual rule that legislation is 
deemed to be prospective.” 

The prisoners argued that, because 
a temporal reach was specified in an as- 
sociated section of the PLRA, there 
was a negative inference that, if Con- 
gress had wanted the attorney fees cap 
to apply retroactively, it would have 
included such a specific statement in 
the attorney fees cap section. This par- 
allels the Supreme Court’s reasoning in 
Lindh v. Murphy, 521 U S. 320 (1997), 
regarding the retroactive application of 
the Antiterrorism and Effective Death 
Penalty Act. The prisoners also argued 
that, because the attorney fees cap had 
originally been in the section with the 
specific temporal reach and then was 
moved to the section without the spe- 


cific temporal reach, Congress implic- 
itly expressed the intention to not 
have it apply retroactively. The court 
rejected both arguments noting that 
the other section of the PLRA was not 
similar to the attorney fees cap sec- 
tion and the argument was speculative 
regarding the legislative process. The 
court held that there was no specified 
or implied temporal reach. 

The prisoners also argued that 
applying the attorney fees cap to 
cases filed before the enactment date 
would attach significant new legal 
burdens to the completed work and 
impair rights acquired under 
pre-existing law and thus be impermis- 
sibly retroactive pursuant to 
Landgraf v. USI Film Products, Inc., 
5 1 1 U. S. 244 ( 1 994). The court agreed 
that to apply the cap to fees for work 
performed prior to the enactment of 
the PLRA would be impermissibly ret- 
roactive. However, because both of 
these cases were in the post-trial en- 
forcement stage when the PLRA was 
enacted, the court assumed that the 
passage of the PLRA gave the attor- 
neys notice that their fees would be 
capped from then on and the attor- 
neys could have quit if they were 
dissatisfied with the fees mandated by 
the cap. Therefore, the court held that 
the cap would apply to fees for work 
performed after the PLRA’s enact- 
ment. As pointed out by Judge 
Ginsburg in her dissent, this ignores 
the ethical duty of attorneys to repre- 
sent their clients throughout the entire 
litigation process which is mandated 
by state bar rules in most states, in- 
cluding Michigan. 

In an interview published in the 
National Law Journal, Elizabeth 
Alexander, head of the ACLU’s Na- 
tional Prison Project appeared to agree 
with Justice Ginsburg, noting that the 
opinion was “superficial” and that 
Ginsburg, who wrote the dissent, 
“was the only justice w ith experience 
handling these kinds of (class action) 
cases.” See: Martin v. Hadix, 119 
S.Ct. 1998(1999). ■ 
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PLRA Attorney Fee Limits Not Retroactive in Second Circuit 


T he court of appeals for the Sec 
ond Circuit held that the Prison 
Litigation Reform Act’s (PLRA) attorney 
fee provisions do not apply to fee awards 
made after the law’s enactment when rep- 
resentation began before the PLRA’s 
enactment. 

Donovan Blissett, a New York state 
prisoner, filed suit in 1 983 claiming vari- 
ous prison guards violated his Eighth 
amendment rights by assaulting him, call- 
ing him racial slurs and injecting him with 
a tranquilizer. In 1991 the district court 
appointed attorney James Bums to rep- 
resent Blissett pro bono. Blissett later 
acquired funds which made him ineligible 
for pro bono representation. Burns was 
relieved as counsel and Blissett retained 
lawyers Stanley Cohen and Claudia Smith 
to represent him in March, 1996. 

The PLRA was signed into law on 
April 26, 1996. The PLRA places sub- 
stantial limits on attorney fee awards 
under42U.S.C. § 1988 in prison and jail 
cases. Codified at 42 U.S.C. § 1997e(d) 
the PLRA limits the hourly rate for attor- 
ney fees under 42 U.S.C. § 1988 to 150% 
of the rate paid to court appointed coun- 
sel in criminal cases under 18 U.S.C. § 
3006A; allows up to 25% of the money 
judgment secured by the prevailing 
plaintiff to be used to offset the amount 
of attorney fees awarded against the de- 
fendants and requires that attorney fees 
be incurred only in directly proving a vio- 
lation of the plaintiff’s rights. 


Blissett’s case went to trial in July, 
1996, and a jury ruled in his favor, award- 
ing him $5,600 in compensatory and 
$79,981 in punitive damages. The court 
remitted the punitive damage award to $22, 
978. The court then awarded the three law- 
yers that had represented Blissett 
$93,403.35 in attorney fees and declined 
to apply the PLRA’s attorney fee provi- 
sions. See: Blissett v. Casey, 969 E Supp. 
1 18 (ND NY 1997). [PLN, Feb. 1998], The 
court of appeals affirmed. 

The appeals court ruled that if con- 
gress had intended the PLRA’s attorney 
fee provisions to apply retroactively to 
representation that began before the 
Act’s enactment, it would have explicitly 
said so. Applying the PLRA’s fee provi- 
sions to representation began before the 
Act’s passage “could have a seriously 
detrimental retroactive effect on previ- 
ously established rights and reasonable 
prior expectations. . . . Absent a clear state- 
ment of congressional intent favoring 
such a result, we will follow the traditional 
presumption’ against retroactivity, 
Landarafv. USI Film Products, 511 U.S. 
244, 280, 114 S.Ct. 1483, 1505 (1994), and 
conclude that the Act does not necessar- 
ily apply to all awards of fees made after 
its effective date.” 

The defendants argued only that 
the PLRA applied to fee awards made 
after the PLRA’s effective date and that 
the district court’s fee award in this case 
should be vacated because it did not 


comply with the PLRA. Because the ap- 
peals court flatly rejected this argument 
“... we leave for another day whether 
the Act should be construed to apply 
only to representations undertaken af- 
ter its passage, only to hours worked 
subsequent to enactment, or whether 
ita application to representations that 
include activity both before and after 
the enactment of the PLRA should be 
left to the informed discretion of the 
district court.” See: Blissett v. Casey, 
147F.3d218 (2ndCir. 1998). | 


Send Us Your News 
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SAVE UP TO 60% 

ON COLLECT LONG DISTANCE CALLS 

□ IS YOUR FAMILY GETTING HAMMERED BY THE HIGH COST OF COLLECT CALLS? 

□ ARE THEY SPENDING $100 OR MORE PER MONTH ON THESE LONG DISTANCE 
CALLS? 

□ YOU MAY ABLE TO SAVE THEM UP TO 60% OFF WHAT THEY ARE PAYING NOW! 

□ 10.9 CENTS PER MINUTE ON INTERSTATE CALLS. ANY TIME ANY DAY. THIS MEANS 
YOU CAN TALK MORE FOR LESS MONEY! 

FOR MORE INFO CALL TELE NET, INC. 

1 -- 888 — 299—7 800 


Prison Legal News 


13 


October 1 999 



CDC Settles Excessive Force Suit for $1,000 

by John Gann 


O n October 26, 1998, the Califor- 
nia Department of Corrections 
(CDC) paid $1,000 to settle an exces- 
sive force suit filed by pro se prisoner 
John Gann against nine named prison 
officials. 

On January 7, 1994, Gann, Alex 
Bermudez and Carlos Ramirez were 
housed in the Administrative Segregation 
Unit (ASU) at New Folsom during a shake- 
down. The three prisoners became 


O n May 28, 1999, Salt Lake 
county, Utah, paid $90,000 to 
the family of a detainee who committed 
suicide in the county jail. 

Henry Delgado was arrested on Jul 
16, 1997, on charges of assaulting a po- 
lice officer, resisting arrest and carrying a 
concealed weapon. While held in the Salt 
Lake County jail’s mental health unit 
Delgado used his shoelaces to hang him- 
self from a showerhead on July 20, 1997. 

Delgado’s mother, six-year-old 
daughter and one-year-old son filed suit 
in federal court against the county 
claiming the jail showed deliberate in- 
difference to Delgado’s mental health 
needs under the Eighth Amendment 
The lawsuit claimed that Jail officials 


O n May 6, 1999, Salt Lake 
County, Utah, settled a lawsuit 
by paying $2,000 in damages, $4,000 
in attorney fees and agreeing to 
modify its jail for the handicapped. 
Robert Earls, a former jail detainee, is 
missing a leg and must use a prosthe- 
sis. The prosthetic leg must be 
removed when Earls showers. 

The Salt Lake County jail did not 
have any shower stalls or facilities for 
the disabled when Earls was in cus- 
tody. In order to shower, Earls was 
forced to remove his prosthetic leg in 
a housing area and then hop to the 
shower area and stand on one foot in 
a wet, slippery shower stall in order to 
shower. Earls fell several times while 


involved in a dispute with unit prison 
guards concerning the manner the cell 
searches were being conducted and the 
destruction of their personal property. 

When guards ignored their com- 
plaints, Gann, Ramirez and Bermudez 
protested by destroying their food trays 
and barricading themselves in their cells. 
They were then “cell extracted” by the 
prison “goon squad,” shot at in their cells 
with a 37mm gas gun, and severely beaten 


knew Delgado was suicidal but took him 
off suicide watch. After Delgado’s 
death the jail changed its policies and 
no longer gives mental health unit pris- 
oners shoes with laces. 

Utah lawyers Brian Barnard and 
James Harris represented Delgado’s es- 
tate. Barnard noted that the $90,000 
settlement was low for a wrongful death 
suit, but Delgado did not have a sig- 
nificant work history which would have 
supported a higher claim for lost wages. 
Messrs. Barnard and Harris also repre- 
sent PLN in censorship litigation 
against the Utah DOC and jails, see: 
Estate of Henrv Delgado v. Salt Lake 
County, USDC D UT, Case No. 
2.99-CV-39-B. g 


showering and going to and from the 
shower. Earls filed suit claiming that 
the lack of hand rails and other safety 
features violated the Americans with 
Disabilities Act (ADA). 

To settle the suit. Salt Lake County 
paid Earls $2,000 in damages; $4,000 in 
attorney fees and agreed to provide a 
modified shower for disabled prison- 
ers. The county is building is a new 
jail which it claims will be in full ADA 
compliance when it is completed. Earls 
was represented by Brian Barnard and 
James Harris of the Utah Legal Clinic, 
who also represent PLN in censorship 
litigation in Utah. See: Earls v. Salt 
Lake County, USDC D UT, Case No. 
2-98-CV-521J. ■ 


with batons. Gann was then placed in a 
“potty watch” strip cell and denied medi- 
cal treatment for his injuries. 

Gannfiledsuitunder42U.S.C. § 1983 
claiming that prison officials violated his 
Eighth Amendment right to be free from 
cruel and unusual punishment by using 
excessive force and denying him medical 
treatment for the injuries they inflicted on 
him. Gann also filed suit on behalf of 
Bermudez and Ramirez, but the court dis- 
missed them as plaintiffs because Gann 
was unable to represent them or obtain 
their signatures for the complaint. 

Gann represented himself pro se 
throughout the duration of the litigation. 
The case had been set for a jury trial when 
the CDC decided to settle the case by 
paying Gann $1,000 on October 26, 1998. 
Gann decided to settle when his only two 
witnesses, whose testimony was crucial 
to the case, suddenly became unwilling 
to testify. Readers should note this is an 
unpublished disposition. See: Gann v. 
Lytle, USDC EDCA, Case No. CIV-S- 
95-0022LKK-JFM. | 
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Private Transportation Company Liable Under 42 U.S.C § 1983 


A federal district court in Colo- 
rado held that alleged sexual 
assaults committed by an employee of a 
private transportation company, under 
contract with the state Department of 
Corrections, were committed under color 
of state law and stated a claim under 42 
U.S.C. § 1983. 

Under a contract for extradition 
transportation between TransCor 
America, Inc., a subsidiary of the Cor- 
rections Corporation of America, and 
the Colorado Department of Correc- 
tions, former TransCor employees Jack 
ter Linden and Randy Goodman trans- 
ported Joann Gwynn from Oregon to 
Colorado in November of 1993 . 

Gwynn filed suit against TransCor, 
ter Linden and Goodman, alleging vio- 
lations of her constitutional rights 
during the trip. She alleged that ter Lin- 
den repeatedly raped, sexually assaulted 
and fondled her during the 145 hour trip 
and that Goodman failed to prevent or 
report these assaults. 


Paper Wings AD 


Defendants moved to dismiss 
Gwynn’s § 1983 claim for failure to state 
a claim, arguing that ter Linden’s sexual 
assaults were not committed under color 
of state law and did not constitute state 
action, but rather were purely private 
conduct undertaken for purely private 
purposes. 

The court treated the state’s motion 
as a motion for summary judgment and 
found that “Ter Linden and Goodman had 
custody of Gwynn as agents and prison 
guards of the state of Colorado, pursu- 
ant to the contract between TransCor 
and the Colorado Department of Correc- 
tions.” 

The court noted that ter Linden 
could not have committed the sexual as- 
saults if not “for the cloak of state 
authority which brought Gwynn under 


A federal district court in Michi- 
gan held that the educational, 
vocational, and apprenticeship oppor- 
tunities provided to male and female 
prisoners in the Michigan Department 
of Corrections (MDOC) are now suffi- 
ciently comparable for equal protection 
purposes to require termination of the 
court’s 20 year supervision over the 
case. 

In 1977, female prisoners confined 
to the MDOC filed a class action law- 
suit alleging inequalities apparent in 
the treatment and rehabilitation pro- 
grams as compared with those 
programs available to male prisoners. 
The court analyzed this facial gender 
discrimination claim under a height- 
ened scrutiny standard of review and 
found that although the two groups 
were ‘similarly situated,’ they were be- 
ing treated dissimilarly, to the 
disadvantage of the women. This judg- 
ment was never appealed by the 
government and remains the law of the 
case. 

In December 1993, the government 
filed a Fed.R.Civ.P. 60(b) motion to ter- 
minate the court’s jurisdiction, but the 
motion was denied because the MDOC 
had not substantially complied with the 
court’s remedial orders or plans. On 
appeal, however, this order was va- 


his exclusive control,” and concluded 
that “Defendants used the state power 
as a coercive force to further their wrong- 
ful acts against Gwynn.” 

“Viewing the evidence and reason- 
able inferences in the light most 
favorable to Gwynn,” the court found 
that “ter Linden sexually assaulted her 
throughout the trip and Goodman failed 
to prevent such assaults” and that such 
acts constitute action under color of state 
law. See: Gwynn v. TransCor America, 
Inc., 26F.Supp.2d 1256 (D.Colo. 1998). 

TransCor was also one of several 
private transport companies mentioned 
in a November. 1997, PLN cover story 
reporting prisoner abuses by private 
transportation companies, entitled: “Pri- 
vate Transportation Firms Take Prisoners 
for a Ride.” H 


cated with the instruction to determine 
whether sufficient parity of treatment 
has presently been achieved. 

On remand, the trial court 
re-examined the standard of review to 
be applied and determined that the con- 
stitutional landscape had been 
significantly altered over the interven- 
ing years. Rather than heightened 
scrutiny, the court determined that the 
highly deferential reasonable relation- 
ship test laid out in Turner v. Safley, 
482 U.S. 78 (1987), was now the appro- 
priate standard of review. 

After limited discovery, the court 
took evidence on the current state of 
educational opportunities in the 
MDOC. Although the variety of pro- 
grams available to the women was not 
as diverse, the court found that the 
MDOC allocated much more funding 
for women’s programs and that women 
have significantly greater access to the 
programs available to them. 

In conclusion, the court found that 
the MDOC has achieved sufficient par- 
ity of treatment between male and 
female prisoners in alTrelevant areas. 
The defendants’ Rule 60(b) motion was 
granted, and the district court’s juris- 
diction was terminated. Glover v. 
Johnson , 35 F.Supp.2d 1010 (ED MI 
1999). ■ 


Michigan’s Female Prisoners Have Educational Parity 


Prison Legal News 


15 


October 1999 



Go Directly to Jail: At the Academy in Alpharetta, Georgia, Men 
Pay Big Bucks to Pretend They’re in Prison. 

By Dan Savage 


A lpharetta, Georgia- I’m naked, 
and I’m not happy. In just un- 
der an hour. I’ve been subjected to two 
of three punishments I’d specifically 
asked to be spared from. On forms I filled 
out weeks ago, I ticked the “quiet men- 
ace” box over the “shouted orders” box, 
and in the “special requests” space, I ex- 
plained that I didn’t want to be naked. 
Yet here I am, standing in front of my three 
fellow prisoners — all fully clothed — 
bare assed. I’m being bellowed at by a 
very large, very intimidating man in a 
black police uniform. The four of us were 
“arrested” about an hour ago, and I’m 
being “processed” first: questioned, fin- 
gerprinted, photographed and strip 
searched. 

I want my money back. 

The Academy Training Center, lo- 
cated just outside Atlanta, “caters to men 
who are curious about prison life.” The 
four of us have come to “experience au- 
thentic incarceration” In a facility staffed 
by “genuine law enforcement officers.” 
As The New York Times recently re- 
ported, thousands of tourists are visiting 
the country’s prisons; a billboard in Kan- 
sas beckons, “How About Doin’ Some 
TIME in Leavenworth?” [See also PLN, 
Aug. 1998, “Prisons Promote Tourism”.] 
While visitors to the federal peniten- 
tiary In Leavenworth, Kansas, are on the 
outside looking in, the Academy offers 
more adventurous tourists the chance to 
experience prison life from the inside. The 
facility is about 5,000 feet square, with a 
large main room, two large cells, three 
smaller solitary cells, a shower room and 
a medical examination room. All this veri- 
similitude does not come cheap: two 
nights at the Academy — 48 hours of 
being brutalized by actual prison guards 
— is setting each of us back $ 1 ,400. With 
plane fare and my hotel room the night 
before, I’ve spent well over $2,000. 

The Academy can accommodate six 
on a weekend, but thanks to a couple of 
cancellations, there are only four of us. 
We had lunch earlier in the day, after be- 
ing picked up from our hotels. Our driver 
recommended we eat something we liked, 
since the Academy strove for an authen- 


tic prison experience in every detail — 
including the food. We chatted over 
lunch. Three of us are gay, one straight. 
Do I even need to tell you that all of us 
are white? 

Rob, the straight guy, is from Wis- 
consin. He’s handsome, in his mid-40s, 
and has “done the program” before. His 
wife thinks he’s camping. Sean, 32, slight 
and red haired, flew in from San Francisco, 
where he works for a computer company. 
He isn’t sure why he’s here, it just 
sounded “Interesting.” Eric, short and 
dark, is the youngest at 29, and he flew in 
from Chicago. He just got his first good 
paying job and decided to splurge on a 
weekend behind bars. His boyfriend 
couldn’t get away, otherwise held be here 
too. (By the way, I’m not using my fellow 
prisoners’ real names.) 

Eve come to write about the Acad- 
emy, but I don’t want to spend the 
weekend in jail by myself, so I tell them 
my dad was a cop — which is true — - and 
I’ve always wondered what jail was like 
— which is not true. 

After we lunch, the four of us drive 
off in one car, all nervous giggles. Rob 
follows a prearranged route, until we’re 
pulled over by a “King County” police 
cruiser — with flashing lights and sirens, 
the real deal. We’re deep in the suburbs 
now, where urban sprawl meets rural 
spread. Two loud cops order us out of 
our car. 

Nervously, I start drumming my fin- 
gers on the hood. The larger of the two 
cops grabs me and throws me on the 
ground, knocking the wind out of me. 

I’m not giggling anymore. We’re 
handcuffed, and the three of us who 
haven’t “done the program” before are 
tossed in the back of the cruiser. The win- 
dows are blacked out, and a black plastic 
screen separates the back seat from the 
front. We hear one of the cops calling for 
a back up car to pick up Rob, but through 
a crack, I see Rob driving off in the civil- 
ian car in which we’ d ridden to our arrest. 
Maybe Rob got a discount for letting the 
three of us new guys ride in the cop car. 
Fifteen minutes later we’re at the Acad- 


emy, me showing my asshole to the ar- 
resting officer. 

More than a year before my first-and 
hopefully-last strip search, I called the 
Academy and spoke with Chip (he 
wouldn’t share his last name, though he 
told me he was the owner and operator), 
also known as “the captain.” When I told 
him I was interested in writing about the 
Academy, he was suspicious. I reassured 
him that I was a sex writer, and I didn’t 
think there was anything wrong with what 
he was doing — not the thing to say. 

“There is absolutely no sex here,” 
he told me. “We offer a prison experience 
that includes control, confinement, inter- 
rogations, and restraint. It’s a realistic 
prison experience.” Really? With no sex? 
I asked him if I could get a break on the 
fee — he’d be getting publicity out of it, 
after all. “I don’t like journalists. Two rea- 
sons: first, potential bad publicity; 
second, I employ real cops, real guards. 
Someone might see this story and say, 
‘Wow, look what the police are doing! The 
police are kinky! I don’t want to get my 
employees into trouble at their day jobs.” 

The Captain kept me on the phone 
for more than an hour. The Academy is 
the only facility of its kind, he bragged, 
“the only place in the world men can go 
and experience real prison life” . . . besides, 
of course, prison. The Academy has 
served hundreds of guys — guys as old 
as 70, and as young as 25. No girls al- 
lowed. 

The Captain, once a cop himself, 
noticed that “some people seemed to en- 
joy being locked up. It occurred to me 
that there ought to be a place you could 
go for this, without having to get ar- 
rested.” So in 1980, he began offering 
prison “experiences” in his garage, one 
prisoner at a time. 

The Captain agreed to let me come, 
with a break on the price — $500 : “that’s 
cost” — but on two conditions: that be 
got to see what I write and make cuts; 
and that I couldn’t reveal that the guards 
were real cops and prison guards, some- 
thing the Academy itself reveals on its 
website (www.academyent.com). The 
Captain’s conditions were unacceptable, 
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so I said I’d think about it. I waited six 
months, made a reservation and paid full 
fare. 

Before we got off the phone, I 
brought up sex again. The Captain had 
to admit that men were coming to the 
Academy because prisons turned them 
on — afterall, his ads boast of the 
Academy’s collection of specialized 
fetishy bondage equipment. ’'Some men 
do get turned on,” the Captain admitted, 
“but not even half. We provide an expe- 
rience mostly to mainstream people, 
people who would never be arrested in 
real life. That’s the experience they come 
for, arrest and imprisonment, not an erotic 
experience.” 

“I have a boner,” Eric whispers, in 
the middle of an unauthorized erotic ex- 
perience. We’ve been “inside” now for 
maybe 12 hours, it’s hard to tell, there are 
no clocks or windows. Eric and Rob are 
in one cell, Sean and I in the other. Eric is 
in an iron collar attached by a heavy chain 
to shackles and leg cuffs-hence the 
boner. 

Our needs are being seen to by three 
large guards, our two arresting officers 
and a new guard. How to describe them? 

Harvey R. Cox, MS 
Corrections Consultant 
(Federal Inmates) 

Professional Assistance in 
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HALFWAY HOUSE PLACEMENT 
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( Impacts on Prison Designation and 
Programs) 
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There’s a big one. a bigger one. and the 
biggest one. Two are dark, one is 
blondish-brown. If mid-30s, barrel- 
chested meat eaters with hard muscles 
under a hard layer of fat float your boat 

— they were definitely floating Eric’s — 
you’d love these guys. 

After our Initial “intake” — after we 
were booked, strip searched, and given a 
freezing cold shower — we were marched 
to our cells. The cell block is brightly lit, 
and separated from the main room by a 
metal door. There are three bunks in each 
cell, and in the corner there’s a stainless 
steel toilet, seatless, and I’m hoping I 
won’t have to take a crap until after I’m 
sprung Sunday morning. 

Once the guards leave us alone, the 
three of us who hadn’t “done the pro- 
gram” — we three fags-start giggling 
again. What have we gotten ourselves 
into? Everything is so real, realness rein- 
forced by honest to goodness police 
brutality. We trade horror stories: the big 
one slammed Sean up against the wall for 
giving him “a look.” The bigger one picked 
Eric up by his neck because Eric couldn’t 
make his bunk properly. The biggest one 
ordered me to look at a spot on the wall and 
then punched me in the chest over and over 
again, screaming, "Don’t YOU look 
AWAY!” Our guards are very scary. We 
nickname them Patti, Maxine and Laveme. 

The girls come and go, which means 
we prisoners are either bored — where’s 
the library, the TV? — or terrified. There’s 
no in between. If we laugh, or smile, or 
smirk, Patti, Maxine and Laveme bust our 
asses-screaming, slamming us into walls, 
applying pressure points that really hurt 

— yet the girls intentionally say funny 
things. They remind me of the nuns at my 
Catholic grade school, mean and funny. 
We’ve been fed “dinner” (baloney sand- 
wiches) and “interrogated.” We’d been 
given a scenario at the restaurant to jus- 
tify our arrests: we’re supposed to have 
hidden some stolen money somewhere. 
Only Rob was playing along — Rob was 
quite a good improv actor. When they 
interrogated me, I immediately ratted on 
Rob, telling them only he knew where the 
money was. 

Then came the recreational bondage. 
The forms we’d filled out had a long list 
of bondage genres and, feeling game, I 
ticked off a few — well, actually, I ticked 
off all of them except straightjackets. 
which give me asthmatic panic attacks. 


The bondage games are the least 
authentic thing we’ve done. It hardly 
seems “in character” for the guards to 
drag us off one by one and tie us up, 
except to cater to our kinks. First they 
came for Eric, then Sean, then Rob. Then 
Maxine came for me. 

She dragged me out of the cell, out 
of the cell block, and into the main room. 
I could see Sean naked and strapped to a 
gurney in the shower room. Laveme was 
holding a leather straightjacket. Did they 
read my form? After I was strapped into 
the jacket, they put me in leg irons and 
tossed me into solitary. Maxine told me I 
would sit there until I “decided to talk.” 

After about ten minutes, 1 started 
screaming, “I want to see the Captain.” 
Asking to see the Captain — who is some- 
where in the building monitoring us via 
video monitors — is our “safe word.” 

“What do you want to see the Cap- 
tain for?” Maxine quietly asks me, 
dropping the bully routine. I explain that, 
on my forms, I said no straightjackets. 
Maxine looks sheepish and . . . apologizes! 
He removes the straitjacket, and asks if 
I’m okay. I nod, and just as quickly as he 
dropped the bully routine, he picks it back 
up. He shoves me against the wall, takes 
his handcuffs off his belt, and cuffs my 
arms behind my back, linking them 
through the leg irons. 

About two hours later. Laverne 
comes, releases me. and marches me back 
to our cell for the night, where everyone 
else is already lying in their bunks. I ask 
Eric why they left him in chains. “Because 
I asked them to.” 

More people get locked up in our 
country than in any other industrialized 
nation. Prison is about power and fear 
and control and punishment, and as we 
build more prisons, prisons loom larger 
in our collective subconscious. 

Increasingly, the prison experience 
will become fetishized, and fuel the domi- 
nance/submission fantasies of new 
generations of sadomasochists — how 
could it not? Won’t pubescent kids tour- 
ing cellblocks and gas chambers on their 
summer vacations tap into this? 

In his book The Rise and Fall of Gay 
Culture, Daniel Parris argues that SMers, 
in a bid for mainstream approval, 
“de-allegorized” SMsex. By insisting SM 
was not about sadism and cruelty (and 
whips and chains), but about affection 
and tenderness (and whips and chains), 
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Academy (continued) 

SMers stripped SM of its transgressive 
power. “SM apologists draw attention 
away from the actual fantasy of sadomas- 
ochistic sex, from its symbolic allegory. . . 
excising the suspect narrative from the 
SM scene altogether [in an effort] to dis- 
associate themselves from the hotly 
contested narrative of domination and 
submission.” 

If SM’s old allegories have played 
out or been sold out, America’s love af- 
fair with prisons can provide a new set of 
invigorated allegories. 

Back at the Academy, it must be get- 
ting close to morning. I ask the other guys 
what they think our real life guards make 
of their pretend prisoners. They must 
know we’re here for the thrills, despite 
what the Captain tells them. “Don’t as- 
sume,” Rob says from his bunk, “that 
these guys don’t get off on this too,” 

Patti. Maxine and Laverne burst in. 
"GOOD MORNING, LADIES!” They un- 
chain Eric, and we’re all stripped and 
treated to another freezing shower. Then 
it’s back into orange jumpsuits, line up 
for chow, and march to the cells with our 
trays. 

Sean gives his breakfast a look, and 
Laverne — who’s taken a special dislike 
to Sean — screams, “Would YOU like to 
SPEAK to the CHEF?” Eric laughs, and 
Maxine screams, “Do I HEAR little 
DOGGIES YAPPING.” I try to stifle a 
laugh, but Patti nails me. Eric and I are 
ordered out of our cells, our food trays 
are kicked on the floor, and we’re forced 
to eat our chow on our knees with our 
hands behind our backs. 

It’s Saturday afternoon — or is it 
night? — and Patti, Maxine and Laverne 
are in full howl : Sean is naked and chained 
to the cell’s bars. It’s cold and damp in 
the cell block, and Sean is freezing. ‘When 
he complains, Laverne tosses a bucket of 
freezing cold water on him. Eric is locked 
up in the padded solitary cell. Rob, who 
disappeared after breakfast, reappears in 
guard uniform, and helps Laverne terror- 
ize Sean. Rob’s transformation seems 
inauthentic: how often do prisoners get 
promoted to guard? 

After being made to stand naked in 
the main room staring straight ahead for, 
oh, about an hour. I’m allowed to get 
dressed. Then Maxine drags a large 


wooden bondage chair into the main room 
— it’s for me! Maxine and Patti can’t find 
all the parts, which is my fault: “What 
HAVE you DONE with the SCREWS?! ” 
“WHERE Is THAT one PART?!” they 
ask, grinning, clearly enjoying them- 
selves, just like Rob said. 

After I’m all snug in my bondage 
chair, Maxine slaps some duct tape over 
my mouth, and then all the guards leave. 
I lick around my mouth to loosen the duct 
tape, and wind up with a duct tape mus- 
tache. “You okay?” I ask Sean, who I can’t 
see, but I can hear, still chained to the 
bars of the cell. 

“That motherfucker,” Sean says, 
“Laverne keeps asking me if I want to see 
the Captain. He’s trying to break me. I’ll 
show that motherfucker I can take it.” 

I start having an asthma attack — the 
cells are cold and damp. I’m wheezing, and 
need my inhaler, which I can't get because, 
well. I’m still strapped to a chair. I start to 
panic, which makes the attack worse, and 
the straps across my chest are making it 
hard for me to heave air into my lungs. 

When the girls return, I practically 
order Maxine to untie me. “Do you need 
your puffer?” he asks. They’ve read my 
forms after all. I nod, and he goes to my 
bag and gets it. Maxine holds the puffer 
up to my mouth and gives me a blast — 
and nothing happens. I’m still wheezing. 
“You want to he down?” he asks me. 

An hour later, attack still in full swing 
and getting worse, I ask to see the Cap- 
tain. I’d met the Captain the previous day, 
at the restaurant. He’s an extremely short 
man, rail thin and balding, with an enor- 
mous mustache, the kind of guy the guards 
might beat up if they weren’t working for 
him’ 

I tell the Captain I want out — if I 
don’t get out of the cold and damp I’m 
going to drop dead — so the Captain takes 
me upstairs. 

Since the police car is parked inside 
the building, I didn’t get to see the Acad- 
emy from the outside, so I’m a little 
unprepared for what awaits me at the top 
of the spiral staircase. 

There are antiques and chandeliers 
and Persian carpets and huge arrange- 
ments of silk flowers on marble topped 
tables. It looks like somewhere your 
Auntie Marne might live. Out a window, I 
see other, huge, crassly upscale new 
homes. The Captain leads me up a Scarlett 
O’Hara staircase to an enormous second 


floor bedroom. He'll arrange to get me a 
ride back into town, and in the meantime, 
would I like a siice of pizza? Heart against 
the inlaid panel door after the Captain 
leaves, and discover it’s hollow, as are the 
baseboards. Plastic woodwork. 

I lay down on the bed, and look at the 
clock — it’s 6:30 p.m. I spent about 32 hours 
in the basement of Auntie Marne’s house, 
which works out to roughly $44 an hour 
— a steal compared to those $250 an hour 
houses of domination. I’m glad it’s over, 
and I’m giddy at having been sprang: just 
like gym in fourth grade, all it took was one 
well timed asthma attack. There’s a bath- 
room off the bedroom, and I take a long, 
luxurious, completely private crap. 

Later, as I’m walking out of the house 
to catch a ride back to Atlanta, Maxine, 
Patti and Laverne appear to say goodbye. 
“They shake my hand, and ask if I had fun. 
This moment at the foot of the stairs seems 
like an extremely awkward one for the girls, 
as our real roles come to the surface. I’m 
the paying customer, they ’re the lured help. 

I was in charge all along. 

[This article originally appeared in 
The Stranger. It is reprinted with the author Is 
permission. PLN originally reported on the 
Academy in its News in Brief section sev- 
eral years ago. We thought our readers 
would be interested in learning about the 
latest private prison. Row long before 
Disney opens up “Prison World”?] | 


PLN On the Air 

E very week PLN editor 
Paul Wright delivers 
prison news and commentary on ra- 
dio station KPFA, 94. 1 FM in San 
Francisco, CA. Titled This Week 
Behind Bars the show airs every 
Thursday or Friday between 5 and 
6 PM as part of the Flashpoints 
program. 

If your local radio stations 
aren’t carrying any prison news or 
commentary ask them to carry 
Flashpoints. The show is available 
nation wide over a satellite feed. 
Straight out of the gulag. Radio sta- 
tions interested in carrying the 
show should contact Flashpoints 
producer and host Dennis Bernstein 
at: (510) 848-6767. 
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Concealment of Info Tolls Statute of Limitations 


A federal district court in New 
York held that a prisoner could 
amend his complaint to add new defen- 
dants, and that the amendment relates 
back to the original complaint, overcom- 
ing an otherwise time-barred amendment. 
The court further held that official con- 
cealment of guard identities equitably 
tolled the statute of limitations. 

On January 14, 1994, while confined 
to the Suffolk County (NY) jail, Michael 
Blaskiewicz was severaly beaten by sev- 
eral guards during “an institutional 
shakedown.” Two months shy of the 
three-year statute of limitation, the pris- 
oner filed a pro se § 1983 civil rights 
complaint against the county. 

Initially, the prisoner did not know 
the identities of the guards involved in 
the incident, and county officials did not 
respond to his request for information 
until six weeks after the statute of limita- 
tion had run. Interestingly, one of the 
guards was the infamous jail security di- 
rector, Sgt. Roy Fries. See: Mathie v. 
Fries, 935 F.Supp. 1284 (EDNY 1996) 


Inmate Classified AD 


[PLN, Oct 1997; 121 F.3d 808 (2nd Cir. 
1997) [PLN, Apr ’98). 

On August 25, 1997, the court ap- 
pointed counsel to represent Blaskiewicz, 
and counsel subsequently moved to 
amend the complaint to add the newly 
identified individual guards as defen- 
dants. The county opportunistically 
Opposed the amendment on the ground 
that die statute of limitations had expired. 

The court discussed reasons why 
the “relation back” doctrine of 
Fed.R. Civ.P 1 5(c) would render an appar- 
ently time-barred amendment timely, and 
applied it to the facts of this case. First, 
no new facts were alleged; second, the 
newly named parties had adequate prior 
notice and lacked prejudice; and third, the 
proper parties would have been sued had 
the correct identities been originally 


T he state of Texas agreed in June 
1999 to pay $215,000 to settle a 
lawsuit filed by the family of Rodney 
Hulin, a 17-year-old Texas state prisoner 
who was found hanging in his cell in 1996. 

About 30 days after arriving at the 
Clements unit in Brazoria, Texas, Hulin 
told guards he had been raped. A 
physician’s assistant found tears in 
Hulin’s rectum but failed to perform a rape 
test. Instead, he gave the 17-year-old an 
AIDS test and then concluded the boy 
was constipated and prescribed 
Metamucil. 

After being again repeatedly raped, 
Hulin asked to be placed in protective 
custody but prison officials declined to 
move him. Hulin wrote his parents and 
told them he was being raped. His mother, 
Linday Bruntmyer called the warden and 
he told her that prisoners rape each other 
and her son needed to be a big boy, she 
told The Houston Press. 

The warden at the time, James Byrd, 
told The Press that no investigation could 
be completed at the time because Hi in 
refused to tell officials who had raped him. 
But an interoffice memo sent from a guard 
to the warden stated that Hulin claimed 
his cellmate was raping him. In the memo 
he names names and gives details. After 
prison officials declined to release the 
memo, the guard who wrote it gave a copy 


known. The court found the prisoner had 
met each of these criteria. 

In addition, the court recognized that 
the doctrine of equitable tolling comes 
into play whenever a party engages in 
fraudulent acts or concealment, which 
prevents a plaintiff from becoming aware 
of certain facts. In this regard, the court 
found that the county concealed the iden- 
tities of the guards, and it concluded that 
the county should not benefit from its 
refusal to provide the relevant informa- 
tion. 

In conclusion, the court authorized 
an amended complaint adding four named 
individual defendants and four John Doe 
defendants. The county was also ordered 
to identify the latter. See: Blaskiewicz v. 
County of Suffolk, 29 F.Supp. 2d 134 
(EDNY 1998). ■ 


to the Hulin family attorney, Robert 
Rosenberg. 

Hulin also told prison health work- 
ers and three other guards that his 
cellmate was attacking him both physi- 
cally and sexually. “It’s easy to determine 
who his cellmate was. He only had one,” 
Rosenburg told The Press. 

Hulin was eventually moved to a 
segregation cell, not for protection but 
because he refused to work. At about 
10:20 p.m. on the day of his death Hulin 
handed a note to a man in the next cell 
and told him to give it to the guard in a 
few minutes. He tied a sheet around his 
locker box and around his neck. 

The guard took the note but didn’t 
read it until after he finished his rounds. 
When he read it, he ran back to Hulin’s 
cell I and with the help of other guards 
cut the boy down. Hulin wasn’t dead but 
severely brain damaged. He died months 
later of pneumonia. 

Rosenberg said that whether Hulin 
was actually raped was not the central 
issue. “How the prison responded to the 
boy saying he was raved is the key point. 
They didn’t perform a rape test; they 
didn’t investigate the allegations; they 
didn’t report the rape to the district attor- 
ney,” he added. 

Source: The Houston Press | 
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Prison Officials Waive Untimely Asserted Heck Defense 


T l he Seventh Circuit court of ap- 
peals has held that prison offi- 
cials’ untimely assertion of the Heck 
defense waived the defense. 

Richard Carr, a middle-aged minimum- 
security Illinois prisoner was 96 days from 
release in 1989 when young gang mem- 
bers on his unit rioted. The gang members 
threatened anyone who tried to report to 
the count area. The guards locked the door, 
cutting Carr off from the count area. Carr 
asked a guard what to do and was told to 
return to his housing area. Carr missed 
morning count. 

Eventually, guards retook Carr’s unit 
and transported all prisoners to a maximum 
security prison, charging them with failing 
to report for count. Carr was found guilty 
and punished the same as the rioters, los- 
ing six months good time. 

Carr filed suit under 42 U.S.C. § 1983, 
alleging deprivation of liberty and due pro- 
cess violations. In 1995, the district court 
granted Carr partial summary judgment on 
the issue of liability. 

In Miller v. Indiana Department of 
Corrections, 75F.3d330(7thCir. 19%), the 
Seventh Circuit held that the principle of 
Heckv. Humphrey, 512 U.S. 477 (1994) ap- 
plied to prison disciplinary proceedings so 
that a suit for damages which challenges 
the validity of disciplinary punishment 
must be dismissed unless the underlying 
punishment has been set aside. Prison of- 
ficials’ motion to dismiss based on Miller 
was granted. Carr appealed, claiming that 
prison officials waived the defense by- 
waiting almost two years after Heck was 
decided to file their motion. 


The Seventh Circuit held that Heck cre- 
ated “a possible and rather obvious defense” 
which was waived by asserting it so late. 
The ruling granting partial summery judg- 
ment was tire law of the case and the district 
court could not change it without good rea- 
son. In light of Miller, it was clear that Can- 
did not have a meritorious case. That would 
be a good reason to change the ruling. How- 
ever, a party’s unreasonable delay in 
advancing a good ground for a change is a 
compelling reason to consider the ground 
waived. “The State of Illinois had been re- 
markably careless in failing to assert a Heck 
defense until Miller was decided, since 
Miller was a natural extension or applica- 
tion of Heck and to a matter central to the 
stateattomeygeneial’sresponsibilities... [T] 
he state’s argument in this case that the de- 
cision in Miller was unforseeable is 
frivolous.” “By its delay, the state imposed 
unnecessary expenses on Carr ’s lawyers and 
on the state’s taxpayers who pay the salary 
of the attorney general and his staff, and an 
unnecessary- burden on the federal courts. 
Worse still, the state courted disaster by waiv- 
ing a dispositive defense — a far ml iar failing 
of the Illinois attorney general’s office.” 

The Sev enth Circuit also held that dic- 
tum in Spencer v. Kemna, 523 U.S. 1 (1998), 
virtually eliminated the state’s Heck defense. 
The Spencer court held that a prisoner who 
cannot challenge the validity of his convic- 
tion by either appeal or postconviction 
remedy , may sue for damagesunder 42 U. S.C. 
§ 1983. Carr was released from prison after 
the suit was filed. Therefore he cannot bring 
a habeas corpus action. If Carr had sought 
habeas relief before his release, the release 


would have mooted the proceeding. The 
Seventh Circuit held that the dictum in Spen- 
cer made it unreasonable to relieve Illinois of 
its waiver even under the di scretionary stan- 
dard that allows courts to apply waivers less 
harshly to sovereigns. The case was returned 
to the district court for trial. 

Carr moved for sanctions under Rule 
1 1 , Federal Rules of Civil Procedure because 
the defendants filed affidavits that were di- 
rectly contrary to their earlier, sworn answers 
to interrogatories. The district judge misap- 
prehended the motion as one for sanctions 
forfiling the affidavits late. The district court 
was instmeted to rule on the motion. 

The Seventh Circuit also noted that the 
defendant ’s brief on appeal contained a seri- 
ous misrepresentation — that Carr testified 
in the disciplinary hearing that he missed 
count because he was asleep. The summary 
of the disciplinary proceedings showed that 
this was a lie and the court instmeted the 
attorney general's office to show cause why 
it should not be sanctioned for unethical 
advocacy. See: Carr v. O 'Leary, 167 F.3d 
1124 (7th Cir. 1999). ■ 
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In Fact 

A 1997 study of Massachusetts state prisoners convicted of drag offenses 
found that 83 percent of those doing time for drugs were black or Hispanic, 
though they make up just over 9 percent of the state’s population. 

In 19%, 64 1,642 persons were arrested in the U.S. on marijuana-related charges. 
NORML (an organization that advocates the legalization of marijuana) esti- 
mates the cost of arresting, prosecuting, and imprisoning marijuana users to be 
at least $7.5 billion annually. 

In 1 980, 62 percent of Ohio prisoners considered for parole were released. By 
1990, parole rates in Ohio had dropped to 43 percent, and in 1996 it was just 18 
percent. 
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GA Parole Regulation Still Ex Post Facto 


T he U. S. court of appeals for the 
Eleventh Circuit held that the 
retroactive application of an amend- 
ment to the Georgia parole 
regulations, changing the frequency 
of required parole reconsideration 
hearings, continues to violate the Ex 
Post Facto Clause of the federal con- 
stitution. 

Robert Jones, a Georgia state 
prisoner was sentenced to life terms 
in 1974 and 1982. At the time of sen- 
tencing, Jones was entitled to an 
initial parole hearing after seven 
years, and reconsideration every 
third year thereafter. 

In September 1986. Ga.Comp.R& 
Regs r. 475-3-.05.(2) was amended to 
increase the time interval between re- 
consideration hearings from 3 to 8 
years. After Jones’ initial interview 
in 1989, his first reconsideration 
hearing was set for 1997. However, 
in Akins v. Snow , 922 F.2d 1558 
(1991), the Eleventh Circuit held that 
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the retroactive application of the rule 
violated ex post facto principles. 

As the result of Akins, Jones re- 
ceived reconsideration hearings in 
1992 and 1995. However, in 1995 the 
Georgia Parole Board construed Cali- 
fornia Dep ’t of Corrections v. Morales, 
514 U S. 499 (1995), as overruling 
Akins and Jones’ next reconsideration 
hearing was set for 2003. 

After his reconsideration hearing 
date was extended, Jones filed a pro 
se § 1 983 action alleging that the Pa- 
role Board’s action violated several 
of his constitutional rights. The dis- 
trict court dismissed the complaint as 
frivolous. On appeal, the Eleventh 
Circuit reversed to the extent that 
Jones alleged an ex post facto viola- 
tion. Still, on remand the trial court 
entered summary judgment against 
Jones on the theory that Morales 
overruled Akins. Jones appealed. 

After reviewing the Supreme 
Court’s earlier ex post facto rulings 
and its decision in Akins, the court 
thoroughly analyzed Morales and the 
Court’s most recent ex post facto 
case, Lynce v. Mathis, 519 U.S. 433 
(1997). 

The court determined that the 
regulation at issue in Morales applied 
only to prisoners whose likelihood of 
release on parole was remote, and it 


A federal district court in Penn- 
sylvania held that the creation 
of racial segregation for double-cell assign- 
ment may be unconstitutional even if the 
classification policy specifically forbids such 
segregation in cell assignments. 

SeifuddinM. A. Simpson, a Pennsylva- 
nia state prisoner, brought suitunder 42 U.S.C. 
§ 1983, against Pennsylvania Department of 
Corrections (DOC) officials challenging the 
conditions of confinement and classification 
system at SCI-Gralerford. Simpson claimed 
that double-celled prisoners were only housed 
with prisoners of the same race. He also al- 
leged that the double-celling, a result of 
overcrowding, caused deficiencies in cell fur- 
nishings, cleaning supplies, laundry services, 
ventilation, bedding, clothing, sealing, recre- 
ational equipment, and telephones. The DOC 
officials moved for summary judgment. 


was also “carefully tailored” to save 
time and money. Most importantly, 
the regulation had no effect unless 
the Parole Board made specific find- 
ings, after a hearing, that the prisoner 
was unsuitable for parole. Because 
of these “safeguards,” the Morales 
Court approved the California regu- 
lation. 

The court distinguished the Cali- 
fornia and Georgia regulations by 
noting that the latter applies categori- 
cally to all prisoners serving life 
sentences. Plus, the Georgia Parole 
Board is not required to have any 
hearings, nor make any particularized 
findings. The regulation simply 
lengthens the period between parole 
reconsideration to “at least every 
eight years.” The court recognized 
that “[ejight years is a long time;” 
indeed, it “is simply too long.” Be- 
cause the amendment had the likely 
affect of increasing the quantum of 
punishment of those affected, the 
court determined that it runs afoul of 
Lynce. 

The court concluded that Akins 
has not been overruled. In fact, the 
court construed both Morales and 
Lynce as supporting the Akins deci- 
sion. The judgment of the district 
court was reversed. See: Jones v. 
Garner, 164 F.3d 589 (1999). ■ 


The court granted summary judg- 
ment on all the conditions-of- confinement 
issues. The court also noted, and quoted 
from, the DOC’s classification policy 
which specifically instructed DOC em- 
ployees to consider race when double 
celling prisoners, but not to segregate 
prisoners by race. Such a policy is con- 
stitutional. However, Simpson 
challenged the practice of racially seg- 
regating double celled prisoners, not the 
policy. Simpson presented evidence that 
the defendants employed the policy in 
an overbroad manner, resulting in un- 
constitutional racial segregation. 
Therefore, the court did not grant sum- 
mary judgment on that issue, but returned 
it to the magistrate for further factual de- 
velopment. See: Simpson v. Horn, 25 
F.Supp.2d 563 (E.D.Pa. 1998). ■ 
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Feds Not Obligated To Accept State-Ordered Concurrent Sentence 

By Ronald Young 


T he court of appeals for the Sev- 
enth circuit held that a California 
state court’s designation of a 
prisoner’s sentence as concurrent 
with his prior federal sentence cre- 
ated no obligation on the U.S. 
Attorney General to provide the 
prisoner with credit for time served 
in state prison. The court also held 
that a state prisoner’s federal sen- 
tence did not begin to run as of the 
date that state authorities offered 
him to the Bureau of Prisons, but on 
the date that his subsequently im- 
posed state sentences were stayed 
and he was ordered delivered to fed- 
eral authorities pursuant to a 
previously filed federal detainer. 

Tony R. Jake entered into a plea 
agreement with the state prosecutor, 
pleading guilty on the condition that 
his state sentence run concurrently 
with a prior federal sentence and 
that he be permitted to serve his 
sentence in any federal penitentiary. 


After sentencing him to 20 years to 
run concurrently with a 16 year fed- 
eral sentence, the state judge 
ordered that Jake be turned over to 
federal authorities. However, due to 
a clerical error on his judgement pa- 
pers, Jake was remanded to the 
California prison system. No attempt 
was made to offer him to federal au- 
thorities. 

“Under state law, California pris- 
oners, like Jake, who have a state 
sentence designated to run concur- 
rently with a federal sentence have 
a right to be tendered (offered) by 
the state authorities to the federal 
authorities.” See: Isreal v. Marshall, 
125 F.3d 837 (9th Cir. 1997). But in a 
classic Catch-22 situation “that 
state right creates no obligation for 
the federal authorities to accept the 
offered prisoner.” See: Smith v. 
United States Parole Commission, 
875 F.2d 1361 (9th Cir. 1989). 


“The state court’s designation 
of Jake’s state sentence as concur- 
rent with his prior federal sentence 
created no obligation on the Attor- 
ney General to provide him with 
credit for time served in the state 
prison.” The appeals court agreed, 
however, that after the state prison 
sentence was stayed and Jake was 
ordered delivered to federal authori- 
ties under a previously filed federal 
detainer, any time he spent waiting 
in state prison to be transported to 
a federal prison must be credited to 
his federal sentence. 

It should be noted that this par- 
ticular case was decided using 
sentencing statutes in effect for 
sentences imposed prior to Novem- 
ber 1, 1987. The court noted that it 
expresses “no opinion about how 
this case would be decided under 
the current statutory scheme. See: 
Jake v. Herschberger, 173 F.3d 1059 
(7th Cir. 1999). | 
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Alabama Prison Officials Held in Contempt - Again 


A federal district court held Ala- 
bama prison officials in con- 
tempt for violating a 12-year-old Consent 
Decree. The court also awarded attorney’s 
fees against the state and dissolved the 
decree pursuant to the Prison Litigation 
Reform Act (PLRA). 

In 1983, prisoners in an Alabama jail 
filed suit challenging, among other 
things, the failure to transfer prisoners to 
state prisons following sentencing. 

In 1986, the parties entered into a 
Consent Decree requiring that sentenced 
prisoners be transferred to, and accepted 
by, the state Department of Corrections, 
(DOC), within 30 days of sentencing. 

In 1991. the court found that the 
Commissioner of the DOC had repeatedly 
violated the Consent Decree by failing to 
comply with its transfer provisions. The 
court ordered the State to immediately 
comply with the Decree. 

In 1997, the County notified the State 
that there were 40 sentenced prisoners 
housed in the jail, in violation of the De- 
cree. The State failed to respond, causing 
the County and prisoner class to file a 
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joint contempt motion. After a show cause 
hearing, the court again found the DOC 
Commissioner in contempt. 

On appeal of the contempt citation a 
panel of the court of appeals held that 
the district court improperly excluded 
evidence of the State’s asserted inability 
to comply with the Decree and remanded 
the case for a hearing on that issue. Chairs 
v. Burgess, 143 F.3d 1432 (llthCir. 1998). 

On remand, the district court noted 
that it searched the entire transcript of 
the 1 997 Show Cause Hearing at least four 
times — with the aid of State counsel — 
but could find no references to evidence 
being offered and excluded. 

At the conclusion of the remand hear- 
ing the court found that the State’s 
argument that it made reasonable efforts 
to comply with the Decree was “at best 
disingenuous” because more than a de- 
cade after the Decree was entered, the 
DOC Commissioner “was blissfully un- 
aware of its existence.” In fact, the court 
noted: "he had not even bothered to re- 
view it prior to his testimony at the 1997 
Show Cause Hearing!” 

The court concluded that the State 
was not reasonably diligent in either seek- 
ing to comply with the Decree or in 
seeking relief from those aspects of it that 
it was allegedly unable to comply with. 

CDC Whistleblower 

A fonner California Department of 
Corrections (CDC) guard who 
reported the Corcoran State Prison “gladi- 
ator fight” shootings to the FBI, resulting 
in the indictment ofeight other Corcoran 
guards, has been paid $1.7 million by the 
state. 

Richard Caruso. 35, sued the CDC in 
1997 alleging that it unfairly disciplined 
him and failed to protect him from threats 
and harassment after he told the FBI that 
Corcoran prison guards staged prisoner 
fights and then shot combatants. The $1.7 
million paid to Caruso is the largest settle- 
ment ever paid to a state employee 
whistleblower, according to The Sacra- 
mento Bee. 

The settlement was prompted by 
California’s new governor, Gray Davis, 
who felt that settling Caruso’s retaliation 
suit made more sense than continuing to 
pay attorneys to defend the state, accord- 
ing to The Bee. 


As such, the court found “that its earlier 
finding of contempt was appropriate.” 

The court awarded nearly $30,000 in 
attorney’s fees to counsel for prisoners 
and the County upon a finding that the 
State had willfully and consistently vio- 
lated the Consent Decree since 1990. In 
doing so, the court rejected the State’s 
argument against such an award, as 
“groundless” and based upon authori- 
ties that did not address the issue and 
which basically undercut the State’s po- 
sition. 

The court also noted that it was “un- 
necessary to address the State’s 
argument that the attorney fee for class 
counsel is capped by the Prison Litiga- 
tion Reform Act, 18 U.S.C. § 362611 
because the attorney fee limitation of the 
PLRA does not apply retroactively. Coo- 
per v. Casey, 97 F.3d 914, 921 (7th Cir. 
1996); and Jensenv. Clarke, 94F.3d 1191, 
1201-03 (8th Cir. 19%). 

Finally, the court granted the State’s 
unopposed motion to terminate the Con- 
sent Decree pursuant to the PLRA, 
dissolving the Decree and terminating the 
action, without prejudice to the rights of 
the prisoners and County to pursue their 
state law claims in state court. See: Chairs 
v. Burgess, 25F.Supp.2d 1333 (N.D.Ala. 
1998). ■ 

Gets $1.7 Million 

During internal investigations 
into the Corcoran shootings, Caruso 
was the only guard CDC filed a disci- 
plinary action against. In addition to 
charging retaliation by the CDC, 
Caruso has repeatedly said that he 
was completely abandoned by his 
union, the California Correctional 
Peace Officers Association 
(CCPOA). 

“He feels they left him out to 
hang,” one of Caruso’s attorneys, 
Leroy Lounibos, told The Bee. “He 
had a duty to report all crimes he 
sees, but the union has an exception, 
apparently, that you don’t report 
crimes committed by fellow officers. 
It feeds the public’s perception that 
the union is a bloated, arrogant 
monolith that is spewing the 
mother’s milk of politics and money.” 

Source: Sacramento Bee | 
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News in Brief 


Brazil: A riot involving 320 prison- 
ers erupted at a facility in Florianopolis, 
Santa Catarina state, onMay 7, 1999. One 
prisoner was killed and 4 injured during 
the disturbance, in which rioters chased 
away the guards and set fire to mattresses 
and tires. 

Brazil: Three hundred and forty-five 
prisoners escaped from a maximum secu- 
rity facility in Sao Paulo over the weekend 
of June 5-6, 1 999. It was the largest prison 
break in the country’s history. One guard, 
Paulo Roberto da Silva, was arrested; he 
and other guards are suspected of leav- 
ing the prison’s inner doors open. 

CA: Former federal prison guard 
Donnell Hawthorne, 38. pleaded guilty in 
April 1999 to engaging in sex acts with 
three female prisoners at the Federal Cor- 
rectional Institution in Dublin. He also 
admitted to lying to the FBI about the 
sexual encounters. Prosecutors said it was 
the fourth such case at the prison within 
the past two years. 

CA: In May 1999, Gov. Gray Davis 
ordered the Department of Corrections to 
stop selling used guns to licensed fire- 
arm dealers, including assault weapons 
banned under federal law. The department 
had suspended the practice last year but 
some sales of Mini- 14 and AR-15 rifles 
apparently had continued. 

CA: Officials at Corcoran State 
Prison said a faulty sensor led to a Feb. 
13, 1999 fight between three prisoners 
from a secure housing unit and prisoners 
in protective custody. The sensor indi- 
cated a door between two recreationyards 
was secure when it was actually open. 
Officials are investigating whether the 
door was deliberately left unlocked. 

CA: San Francisco Criminal Court 
judge James McBride, a former police of- 
ficer and prosecutor, was arrested May 2, 
1999 on a felony charge of spousal abuse. 

Canada: Former prisoner David 
Milgaard, who spent almost 23 years in 
prison for a rape and murder he didn't 
commit, was awarded $7 million on May 
17, 1999. Milgaard was imprisoned in 
1970; he twice tried to escape before be- 
ing released in 1992 and exonerated by 
DNA tests in 1999. 

GA: Hours before corrections direc- 
tor Wayne Garner resigned on April 19, 
1999, he gave his top aide a new state car 


and arranged for him to work at another 
state agency while the DOC continues to 
pay his $94,000 salary Gamer transferred 
assistant corrections commissioner Paul 
Melvin to the State Properties Commis- 
sion. 

IA: Tourists who visit the Fort 
Dodge Recreational Facility, relying on 
a new state highway map, are in for a 
surprise - the facility is actually a state 
prison. “I guess in spite of our best ef- 
forts, errors will occur,” said Dept, of 
Transportation director Darrel Rensink. 
Warden John Thalacker noted that the 
prison offers basketball, volleyball and 
other recreational activities. 

IL: U S. District Judge Ann Williams 
ruled on May 21, 1999 that Aleatha Shaw, 
formerly incarcerated at the Metropoli- 
tan Corr. Center, a federal jail, should 
receive a sentence reduction for coop- 
erating with an investigation into sexual 
misconduct at the facility. Williams found 
that two guards, whose names were not 
released, had pressured female prison- 
ers to have sex. 

Mexico: Nineteen prisoners used a 
66-foot-long tunnel to escape from a 
prison in the gulf state of Tabasco on 
April 4, 1999. The day before, six prison- 
ers escaped from a jail in the state of 
Sinaloa. 

MS: On June 17, 1999, former Co- 
lumbus police chief Donald Freshour 
was sentenced to 8 months in federal 
prison after pleading guilty to embezzling 
funds from a Crime Stoppers program. 
He admitted stealing $4,400 from the pro- 
gram to pay off a woman on probation 
with whom he was having an affair. 

RI: Two former state prison guards 
were convicted in April 1999 ofbeating 
a prisoner and trying to arrange a 
cover-up. Kenneth Saritelli, 36, was con- 
victed of felony assault; William Shina, 
30, was found guilty of misdemeanor 
assault and battery. Both were fired af- 
ter an investigation into the Feb. 23, 1996 
beating of Jesse Souza in a maximum 
security unit. 

TN: A former Davidson Co. jail 
guard, Bryan D. Brewster, 28, pleaded 
guilty on April 8, 1999, to a misdemeanor 
federal civil rights charge related to the 
death of a mentally-ill prisoner. Two other 
former jail employees, Timothy Charles 


Anthony, 44, and Larry Craig Pearson, 
30, have been indicted on charges of 
obstruction of justice and lying to FBI 
agents in connection with the Nov. 11, 
1996 death of prisoner Calvin Wayne 
Shaw, who bled to death after an alter- 
cation with guards at the Criminal 
Justice Center in Nashville. 

TN: A TransCor America, Inc. van 
transporting ten prisoners collided with 
a car in Kingston on May 4, 1999, seri- 
ously injuring a teen-age driver in the 
other vehicle. The prisoners were 
treated for minor injuries at a local hos- 
pital; police said fault in the accident 
had noi been determined. TransCor, 
based in Nashville, is a subsidiary of 
CCA. 

TN : Dept, of Correction Lt. William 
Foxx was charged with assault, official 
oppression and official misconduct in 
Dec. 1998 for using excessive force 
against prisoner Omawali Shabazz at the 
Riverbend Maximum Security Institu- 
tion. The charges were dismissed in 
May 1999 after Shabazz refused to tes- 
tify about his encounter with Foxx. Two 
months earlier the state agreed to pay 
Shabazz $9,000 to settle a lawsuit he had 
filed concerning the incident. 

TN : The administrator of the Rhea 
County Jail was indicted June 7, 1999 on 
charges of official misconduct for using 
prisoner labor for his personal benefit. 
Kermit Travis, 67, is accused of allowing 
a jail trustee to work at several busi- 
nesses in which Travis is a part owner. 

TX: Clifford Jones, 33, escaped 
from the Estelle Unit, the state’s most 
secure prison, and fled into the sur- 
rounding swamp on June 27, 1999. In 
making his escape he overpowered a 
guard, squeezed out of a recreation 
cage, scaled two razor wire-covered 
fences, and dodged tear gas rounds and 
gunfire. Jones eluded 300 law enforce- 
ment officers using dog teams, horses, 
boats and helicopters before being cap- 
tured two days later. 

TX: Former U.S. Marshals Service 
detention guard Richard Andrew 
Urrabazo, 43, was convicted on March 
18, 1999 of groping and sexually as- 
saulting female prisoners under his 
supervision at the federal courthouse 
in San Antonio. ■ 
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BOP Sentence Reduction Exclusion Based on INS Detainer Upheld 


T he court of appeals for the Ninth 
circuit held that the Bureau of 
Prisons’ (BOP) regulation conditioning a sen- 
tence on completion of a community-based 
treatment program was a reasonable and per- 
missible construction of the statute that allows 
sentence reduction for prisoners who have 
completed a residential substance abuse pro- 
gram. The court also held that the BOP rule 
excluding prisoners with detainers from sen- 
tence reduction eligibility under the substance 
abuse treatment statute was a valid exercise of 
the BOP’s authority under the statute. It fur- 
ther held that the community requirement and 
detainer exclusion did not deprive prisoners 
subject to Immigration andNaturalizationSa- 
vice (INS) detainers of due process; and the 
detainer exclusion did not violate equal protec- 
tion by allegedly operating to the perculiar 
disadvantage of aliens. 

Four federal prisoners petitioned for lia- 
beasoorpusreliefunder28U.S.C. § 2241 after 


By Ronald Young 

the BOP found them ineligible for the sentence 
reduction incentive provided under the Vio- 
lent Crime Control and Law Enforcement Act 
of 1994 , 18 U.SC. § 3621 , "which Congress 
enacted to encourage prisoners to complete 
substance abuse treatment programs.” 

The four prisoners all had completed a 
residential substance abuse treatment program 
but were denied the sentence reduction be- 
cause of their ineligibility to participate in a 
community based program due to INS 
detainers. They claimed “that the community 
requirement and detainer exclusion exceed the 
scope of the BOP’s authority under 
§3621(eX2XB)and violate the Due Process and 
Equal Protection Clauses oftheFillh andFour- 
teenth Amendments.” 

The district court denied the petitions, 
holding that §362 1(e)(2)(B) does not create a 
due process liberty interest in the sentence re- 
duction. The BOP has the authority statutorily 


to deny eligibility for sentence reduction to pris- 
oners with detainers lodged against them if 
they would be unable to oomplete the sen- 
tence reduction treatment program’s 
community-based treatment phase. See: Birth 
v Crabtree, 996F.Supp. 1014(D.Or.l998). 

The appeals court affirmed by stat- 
ing, “the statute implicitly delegates 
authority to the BOP to design and admin- 
ister the sentence reduction treatment 
program.” “The community requirement 
and detainer exclusion do not violate due 
process under the Fifth Amendment.” It 
further concluded that the detainer exclu- 
sion was reasonable in light of the BOP’s 
concern that prisoners with detainers pose 
a flight risk during the community -based 
treatment phase, and found no evidence 
that it unfairly discriminates against aliens. 
See: Me lean v. Crabtree, 173 F.3d 1176 (9th 
Cir. 1999). ■ 


Perp Walks Unconstitutional According to New York Federal Court 


A federal district court in New 
Yoik has ruled that“peip walks” 
staged by the police at the behest of the me- 
dia are unconstitutional. 

John Lauro, Jr. was the doorman at a 
building In Manhattan. Matthew Eberhart 
was a building tenant. Eberhart asked 
Lauro to water his plants and bring in his 
mail while he was on vacation. The super- 
intendent of the building told Eberhart that 
Lauro was suspected of a number of thefts 
in the building, so Eberhart set up a cam- 
era in his apartment and recorded Lauro’s 
activities in his apartment while he was 
away. 

Upon his return, Eberhart Mewed the 
video and saw Lauro doing suspicious 
things, such as opening closet doors, 
dresser drawers, and handling the con- 
tents of another drawer. The videotape 
showed a very limited view of a portion of 
the apartment and did not show Lauro tak- 
ing anything. Eberhart could not identity 
anything as missing. 

Eberhart contacted five television 
stations about the videotape and sold one 
exclusive rights to it. Eberhart also con- 
tacted the police and filed a complaint 
against Lauro. Police Detectives Ryan and 
Charles took Eberhart' s statement, then 
visited Lauro at his home in New Jersey. 
They had no jurisdiction to arrest Lauro, 
in New Jersey, so they lied to him to lure 
him back to New York and arrest him. 


After Lauro was arrested, the televi- 
sion station asked the Police Department’s 
Office of the Deputy Commissioner of Pub- 
lic Information (ODCPI) for a perp walk. 
ODCPI called Detective Charles and told 
him of the request. He then took Lauro, in 
handcuffs, out of the police station, put him 
in an unmarked car, drove him around the 
block, and returned him to the precinct build- 
ing. all under the watchful eye of the 
television camera. 

The story about Lauro’s case was 
broadcast twice and included excerpts from 
the videotape and footage from his perp 
walk. Lauro then filed suit under 42 U.S.C. § 
1983, alleging that the perp walk violated 
his rights under the Fourth, Fourteenth, and 
Eighth Amendments as well as various state 
laws. Both Lauro and the defendants filed 
motions for summery' judgment. 

The court held that the perp walk vio- 
lated Lauro’s Fourth Amendment rights 
regardless of whether it was seen as a sepa- 
rate unreasonable seizure, or an unreasonable 
extension of the original seizure which oc- 
curred when he was arrested. Either way, it 
was a seizure of his image which had no 
penalogjcal purpose or any relationship to a 
valid governmental objective. The court noted 
that the staged perp walk was humiliating and 
damaging to his personal dignity and it oc- 
curred at a time when his control over his own 
body was significantly curtailed. Relying 


heavily on Ayem v. Mottola, 35 F.3d 680 (2d 
Cir. 1994),whichheldthatitwasunconstitu- 
tional for the media to accompany the police 
on an arrest and broadcast images of the 
arrestee’s private dwelling, the court held this 
was a similar seizure of a private image and 
thus an infringement on his right to privacy. 

The court specifically held that, be- 
cause of Ayeni, the defendant’s were on 
notice that such police-assisted invasions 
of privacy by the media were unconstitu- 
tional and they were not entitled to qualified 
immunity. Furthermore, because the accom- 
modation of media requests for perp walks 
was a matter of custom and policy, the city 
could be held liable. 

The court ruled that the arrest itself was 
legal, even though police lied to Lauro. The 
court dismissed Lauro’s remaining federal 
claims as being insufficiently harsh to con- 
stitute cruel and unusual punishment It also 
dismissed his state claims because he failed 
to give the notice of claim required by N. Y. 
Gen.Mun.Law §§ 50-e(2)(a) and 50-i(T), rob- 
bing the court of jurisdiction over the state 
law claims. 

See: Lauro v. City of New York, 39 
F.Supp.2d351 (S.D.N.Y 1999). In the Sep- 
tember, 1999. issue of PLN we reported 
Wilson v. Layne, 119S.G. 1692 (1999) where 
the Supreme Court held that media accom- 
panying police or arrests and searches of 
homes violated the fourth amandment. the 
court granted the defendants qualified im- 
munity from damages. ■ 
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The Cultural Commodification of Prisons 


P op culture is about accultura- 
tion more than it is about cul- 
ture. It is about defining the norms and 
parameters of society. Over one hundred 
years ago Karl Marx wrote about 
capitalism’s ability to turn everything 
into a commodity. Commodities are items, 
whether goods or ideas, which can be 
bought and sold. In his day, Marx ob- 
served that capitalism had converted 
labor, raw materials, manufactured 
goods, even sex, into commodities and 
that traders and merchants had eagerly 
made a fetish out of the commodities 
themselves. 
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by Paul Wright 

By the mid twentieth century a mass 
consumer culture had evolved which was 
capable of commodifying much more than 
Marx had ever envisioned in his day. By 
the 1 950’s, abstract ideas like lifestyle and 
art were marketed and sold as pop culture. 
Hugh Hefner sold the Playboy idea of the 
suave, cultured, swinging bachelor. Ben- 
jamin “Bugsy” Siegal sold the Las Vegas 
idea that anyone could strike it rich at the 
gaming tables. Jack Kerouac helped cre- 
ate the Beatnik culture. Hollywood 
contributed, with the likes of James Dean 
and Marlon Brando, the individualistic, 
albeit apolitical, social rebel. After all, a 
rebel without a political cause is hardly a 
threat to the status quo. 

Probably the biggest and most suc- 
cessful cultural marketers is the Walt 
Disney Corporation. Disney, with its glo- 
bal empire of theme parks, films, television, 
radio, music and publishing, produces and 
sells the physically intangible commodity 
of American pop culture. Pop culture with 
an upbeat, pro-capitalist, American theme, 
but pop culture nonetheless. 

One aspect of cultural commodification 
is its ability to co-opt, neutralize and ren- 
der powerless any challenges to the 
economic and political status quo. In this 
way cultural hegemony is enforced. Rock 
and roll music, characterized in the 1960’s 
as the music of protest and rebellion, had 
within twenty years become the music of 
selling beer, tennis shoes and cars. Even 
revolutionary activist Malcolm X has been 
commodified and marketed as a fashion 
statement. It is the ability to turn anything 
into a commodity, and make a profit doing 
so, which contributes to the short collec- 


tive political memory in capitalist con- 
sumer societies. 

While culture as a commodity tends 
to be upbeat and cheerful (happy, opti- 
mistic people buy more), it also has its 
darker side. 

Today almost two million Americans 
are locked up in prisons and jails. An- 
other five million are on parole or 
probation. Together this is around two 
percent of the total American population, 
higher if only adults are counted. Many 
millions more have cycled through the 
American criminal justice system and now 
lead the stigmatized, second class, politi- 
cally disenfranchised lives of convicted 
felons and ex-convicts. 

The number of executed is rising 
steadily to levels not seen since the 
1 930’s. More behavior is criminalized than 
at any other point in American history. 
Imprisonment, the sanction of last resort 
in the rest of the world, is the sanction of 
first resort in the United States, at least 
for the poor. 

Few people question the policy 
choices that have led to the objectively 
abnormal situation that constitutes mass 
imprisonment. The commodification of 
prisons as culture has contributed to nor- 
malizing the abnormal. 

Prison as Concept 
and Reality 

The social and physical reality of 
prisons is constantly mystified and my- 
thologized. Incarceration is a tool of social 
control. Its purpose is to discipline those 
workers and poor people who are not im- 
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P rison Culture (cont.) 

prisoned, yet. Each prisoner serves as an 
example to the other 1 50 Americans who 
are not currently imprisoned of what 
could happen to them. 

Most humans fear the unknown. For 
those who have not been incarcerated, 
prisons are dark, fearful places. For those 
who have been incarcerated and released, 
prisons are a known factor. Brutal and 
dehumanizing, but survivable. The intimi- 
dation and deterrence factor of prison is 
served by keeping it distant, remote and 
unknown, but at the same time a nearby, 
immediate threat of imaginable evil. On 
the surface, these seem to be contradic- 
tory and impossible goals. 

Amazingly, American pop culture 
has largely succeeded in not only hav- 
ing it both ways, but simultaneously 
ensuring that the general population of 
non-prisoners does not believe that what 
occurs in prisons affects them. Popular 
culture, mainly through film and televi- 
sion but also with cheer leading from the 
corporate media and opportunistic politi- 
cians, has ingrained two conflicting images 
of prison into the collective American con- 
sciousness. When it is for the purpose of 
social control, to get the weak and poor 
into line, prison is the dark, barred world of 
brutal, sweaty, muscled, tattooed men. A 
world of sodomy, stabbings and razor wire. 
The world conjured up when the interro- 
gating cop whispers to the young suspect, 
“You know what they do to young boys 
like you in the penitentiary, don’t you?” 
Prison and jail remains very much a man’s 
world. While the number of imprisoned 
women has steadily increased in the past 
two decades, mainly due to determinate 
sentencing, men still make up around 94% 
of the nation’s prison and jail population. 
As a means of social control, women tend 
to he medicalized, while men are 
criminalized. The ruling classes have always 
felt more threatened by men, especially 
young men of color, than they have been 
by women. 

This world was alluded to when fed- 
eral prosecutor Gordon Zubrod told a 
Canadian television interviewer that three 
Canadian men who were resisting extra- 
dition to the United States on fraud 
charges “would face a long, hard prison 
term as the boyfriend of a very bad man.” 
An angry and outraged Canadian judge 


named Bruce Hawkins, denied the extra- 
dition request, stating “No right thinking 
Canadian would endorse the use of ho- 
mosexual rape as a means of persuading 
Canadian residents to abandon their 
rights to a full extradition hearing.” [PLN, 
Jan. 1998]. By contrast, in American cul- 
ture, the implicit threat of homosexual 
rape, when made by a government offi- 
cial in the daily course of his duties, is 
nothing extraordinary and deemed to be 
a normal part of life in prison. 

However, when seeking to ensure the 
lives of prisoners always remain worse 
than those of the poor who are not yet in 
prison, a different picture emerges. Pris- 
ons are depicted as lush country clubs 
where prisoners lounge around in com- 
fort between leisurely sets of tennis and 
weight lifting, dining on steak and lob- 
ster, watching cable television and leafing 
through pornographic magazines. An 
entire industry of politicians, victims’ re- 
venge groups and law enforcement 
agencies are dedicated to pushing the 
concept of the country club prison. They 
have ready accomplices within most of 
the media. 

The net result of having it both ways 
is that most of those who are not in 
prison, and not likely to be there any time 
soon, view conditions as not nearly dra- 
conian enough. While those already 
incarcerated or facing the prospect of 
imminent imprisonment, perceive it as 
entirely too harsh already. Nothing bet- 
ter illustrates this than “tough on crime” 
hacks like Fife Symington, former Repub- 
lican governor of Arizona, Oliver North, 
former marine corps colonel and Jim 
Tucker, former Democratic governor of 
Arkansas, groveling for mercy before 
sentencing judges as they beg and plead 
for a compassion they themselves have 
never shown other convicted criminals. 
Anything to avoid going to prison. 
Which indicates that the “tough on crime” 
demagogues believe neither their own lies 
nor the cultural imagery of prisons they 
have devoted their political careers to 
propagating. 

Prison As 

Cultural Commodity 

The prison as concept is an idea in- 
grained into peoples’ consciousness of 
what prison might be. Prison as commod- 
ity is where the prison culture itself is 
marketed and sold for mass consumption. 
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Aside from the millions actually locked 
up, on parole or probation and ex-cons, 
are the millions of people who feed and 
maintain the imprisonment machine: the 
lawyers, police, judges, courtroom per- 
sonnel, prison and jail guards and 
administrators, police state bureaucrats, 
etc. At least 600,000 people are directly 
employed by prisons alone in the United 
States. Another 750,000 or so are police. 
This does not include the people who 
build and maintain prisons and jails, sup- 
ply the goods needed for the daily 
maintenance of the prison system, or the 
doctors who contract medical services to 
prisons, etc. 

The rise of prison culture is exempli- 
fied by: 

❖The Academy in Alpharetta, Geor- 
gia, sells “the prison experience” to those 
men who want to know what it is like to 
be in prison, without actually being im- 
prisoned. The company boasts of its wide 
variety of restraint and bondage equip- 
ment and the fact that its employees are 
real life police men and prison guards. 
Men [no women allowed] pay almost 
$2,000 to spend a weekend “in prison” at 
the Academy, being abused, humiliated 
and mistreated. This is the ultimate pri- 
vate prison. [PLN, October 1 999] 

❖On September 24, 1998, the Style 
Section of the Wall Street Journal car- 
ried a feature article on the latest fad 
among well to do home owners and inte- 
rior designers: the stainless steel 
plumbing fixtures used in prison and jail 
cells. Costing over $1,000 apiece, the 
stainless steel prison toilet, sans lid, is a 
hot fashion statement among the wealthy 
and stylish. An ordinary porcelain toilet, 
by contrast, costs $60. Acorn Engineer- 
ing, a manufacturer of prison plumbing 
fixtures, said it had received so many calls 
from designers it was developing a new 
line of jail toilets for home use. 

New York architect Daniel Rowen 
used a stainless steel flip up jail seat as a 
towel rack in a New York City apartment 
he designed. The project won an award 
from the prestigious American Institute 
of Architects. Fans of prison furniture as 
home decor claim to like the minimalist 
aesthetic, saying it has “beautiful, clean 
lines.” 

Architect Peter Pawlak has cau- 
tioned “You have to be careful. It can start 
snowballing. You don’t want to start mak- 
ing it [the home] into a prison.” 


❖In a phenomenon repeated in many 
cities across America, when Flint, Michi- 
gan, opened a new jail the town celebrated 
with a jail party. The city's well to do citi- 
zens paid hundreds of dollars each to 
spend the night in the new jail, with cham- 
pagne and hors d’ oeuvres. Documentary 
filmmaker Michael Moore captured the 
jail party on film in his classic documen- 
tary “Roger and Me.” 

❖Unlike the items that tend to be 
expensive and consumed by the wealthy, 
prison fashion is a true mass market com- 
modity. Popularized by gangsta rappers 
and hip hop youth culture, many of whom 
are themselves on their way into or out of 
prison, the baggy, ill fitting clothes of the 
prison yard is sold as a cool fashion state- 
ment. The most blatant, and successful, 
example is the Prison Blues line of cloth- 
ing, made by the Oregon prison system 
using prisoner slave labor. Oregon prison 
officials market the clothes with catchy 
slogans like “Made on the inside to be 
worn on the outside.” One ad shows a 
picture of the jeans next to an electric chair 
with the caption “Sometimes our jeans 
last longer than the guys who make 
them.” 

Chain Gang Apparel Inc. is a Hunts- 
ville, Alabama company that makes and 
sells striped prison uniforms identical to 
those worn by prisoners on the state’s 
chain gangs. Perhaps with no irony, these 
fashions are most popular among the poor 
black and Latino youth most likely to 
wind up wearing prison clothes inside a 
real prison. 

❖ Competing with theme parks as 
tourist attractions, chambers of commerce 
in Leavenworth, Kansas and Canon City, 
Colorado, market their many prisons as 
must see sites for tourists. Expensive ad 
campaigns use catchy slogans like “How 
about doin’ some time in Leavenworth?” 
and “You don’t have to be indicted to be 
invited” to sell the idea. Tours of actual 
prisons are not offered. Instead, tourists 
can see prison museums and prisons that 
were closed due to their age. The Colo- 
rado Territorial Correctional Facility in 
Canon City, Colorado, has a prison mu- 
seum that displays prison memorabilia 
from the past and sells handicrafts made 
by today’s prisoners. Around 50,000 visi- 
tors pay the admission fee to visit the 
museum each year. 

❖ In music and music videos prison 
is a frequent theme, especially among the 


hip hop singers and heavy metal rockers 
who cater to the young male audience 
most likely to wind up in prison. Is art 
imitating life or foretelling the future? 

❖On HBO, the dramatic series Oz is 
set and takes place behind bars. Prison is 
the situational backdrop for the critically 
acclaimed drama now in its third season. 
Ryan O’Reilly is considered one of the 
most villainous characters on the show. 
In a New York Times interview, actor Dean 
Winters, who portrays O’Reilly on the 
show, said ‘he was surprised by the fan 
adulation he receives for playing the char- 
acter, especially when he is on the street. 
“They [fans] come up to me and profess 
their undying love for O’Reilly. I mean, 
you have to wonder about these people,” 
Winters said. 

Details magazine interviewed hip 
hop singer Treach who appeared on the 
show. Treach says, “I hope the show 
scares the shit out of people. When you 
go to the penitentiary, it’s a whole ‘nother 
lifestyle.” 

As prison looms larger in the collec- 
tive consciousness the commodification 
of prisons and prison culture will increase. 
Is anyth ing beyond commodi fication? 
When a fashion designer recently un- 
veiled a line of clothes modeled on Nazi 
concentration camp uniforms it caused 
some outrage, which boosted publicity 
and sales. Clothing maker Bennetton 
regularly uses images of war, famine and 
disaster in its promotional campaigns. If 
the Holocaust, famine and war can be 
marketed and sold, anything can. Even 
prisons. 

The Social and Political Impact 
of the Cultural Commodification 

of Prison 

Does the marketing of prison as just 
another pop culture commodity have any 
social or political impact or does it merely 
make money for the marketers? Norwe- 
gian criminologist Nils Christie has noted 
that at no time in history has a country 
imprisoned so many of its citizens as the 
United States now does. However, there 
is no “natural limit” to this phenomenon. 
There is nothing that prevents a nation 
from imprisoning say, one third, of its 
population. Christie makes the analogy 
that there was also no natural limit to how 
many people the Nazis could murder. 
Mass imprisonment, like genocide, re- 
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Prison Culture (Cont.) 

quires only three things: enough bodies 
and the economic resources and political 
will to carry out the policy once it has 
been decided to implement it. 

Even as crime rates in America drop, 
the prison population continues to in- 
crease. Exponential growth has been built 
into the American prison system, inde- 
pendent of crime rates. When the 
inevitable next economic downturn 
comes, crime rates will go back up again 
and imprisonment rates will soar beyond 
what they are now. By making mass im- 
prisonment not only the physical norm, 
but also a feature of the cultural land- 
scape, whatever deterrent value prisons 
have is diminished. But, increasingly, no 
one questions the purpose or utility of 
imprisoning millions of people. Most im- 
portantly, as we now see, few question 
whose class interests are served by hav- 
ing policies of mass imprisonment in the 
first place. 

American prisons cannot be com- 
pared to Nazi extermination camps in that 
quick death is not their industrial purpose. 
The use of the death penalty in the United 
States is not yet statistically significant 
(the government killing a few dozen 
people each year in ritualized executions 
is statistically, but not morally, insignifi- 
cant, in a system that arrests, processes, 
convicts, punishes and imprisons mil- 
lions of people each year. More so when 
it takes place in a geographically large 
nation of almost 300 million people.) 

However, increased sentences, over- 
crowding, brutality, disease and 
inadequate medical care all translate into 
death by incarceration. The increased 
popularity and use of sentences of life 
without parole, natural life, mandatory 
prison sentences of 30, 40 and 90 years 
before release, all translate into one thing: 
death behind bars. The majority of the 
American anti death penalty movement 
opposes active state measures which lead 
to a convict’s death, but for the most part 
supports death by incarceration as a hu- 
mane alternative. The end result is the 
same: death at the hands of the state. It 
just takes longer. Many judges currently 
impose sentences after calculating a 
defendant’s age and how long they are 
likely to live. Accordingly, a sentence is 
then imposed which ensures the defen- 


dant will die behind bars. The number of 
people now destined to die behind bars 
as a result of these actuarial calculations 
is unknown but likely exceeds 100,000. 

The use of mass imprisonment as a 
tool of social control touches on funda- 
mental questions of liberty and human 
dignity. Especially in a society which 
purports to call itself a democracy. Crimi- 
nologist Elliot Currie has observed that 
imprisonment is the most thoroughly 
implemented social experiment fn modem 
American history. Since its founding, the 
United States has been based on penal 
servitude and chattel slavery. When ‘hu- 
man life itself was openly bought, sole 
and bartered as a commodity, strong so- 
cial divisions arose which culminated in 
the civil war. 

By commodifying prison as pop cul- 
ture, mass imprisonment is made socially 
acceptable and connected to blue jeans, 
theme parks, music, entertainment and 
resorts. Connected that is, as long as it’s 
happening to someone else. To date, few 
question pouring billions of dollars into 
a prison industrial complex that produces 
little in the way of “corrections,” public 
safety or rehabilitation but much in the 
way of shattered lives, recidivism and a 
tom social fabric. The commodification 
of prisons into pop culture essentially acts 
as the lubricant of mass imprisonment, 
smoothing over the divisions it would 
otherwise cause. 

When Jean Rousseau wrote, over 
two hundred years ago, that “man was 
bom free, but everywhere he is in chains,” 
he expressed the belief that men were fun- 
damentally bom to be, live and die, free. 
Industrialized incarceration is the antith- 
esis of freedom. Yet when imprisonment 
is equated with a lifestyle choice, few will 
question its fundamental nature. An es- 
sential component of life itself is the 
quality of life one lives. Is a life destined 
to end behind bars worthy of human dig- 
nity? Once life and death behind bars is 
repackaged as a commodity, a look, a 
lifestyle, the question is not even asked. 

By marketing social policies where 
one out of twenty Americans (1 out of 4 if 
they are black) can expect to spend at 
least a portion of their lives in prison, pop 
culture makes imprisonment an accepted 
part of the political and social landscape. 
Which leads to no one asking if impris- 
oning millions of people is a wise use of 
public resources, who benefits from mass 


imprisonment and if any alternatives to 
prisons exist. 

With prisons as an integral part of 
pop culture, young people, especially the 
poor and youth of color, see going to 
prison as an ordinary part of everyday 
life. A rite of passage. Just as with chattel 
slavery, the popular culture reinforces the 
message that those in prison deserve to 
be there and those who aren’t in prison, 
don’t. In short, it ensures that issues of 
class bias and institutional racism in the 
criminal justice system are never raised, 
much less addressed. Prisons are because 
they exist. People go to prison because 
that is where they have wound up. There 
is nothing complex about this message. 

The message is neither new nor 
unique. It has been used in the past. In 
Nazi Germany the concentration camp 
complex was huge, with more than 300 
camps in Germany alone. (By contrast, 
the United States has over 1,150 prisons 
and 3,400 jails.) Some ofthe camps, like 
Dachau, housed 30,000 prisoners at their 
peak. By that time German culture had 
made the concentration camps socially 
acceptable: the people in the concentra- 
tion camps must belong there or they 
wouldn’t be there. The camps were nec- 
essary to protect civil society from the 
criminals, communists, gypsies, Jews and 
homosexuals who otherwise threatened 
that society. 

To put this into context, no one told 
German citizens “We’re going to kill thirty 
million people” nor did anyone campaign 
on a platform of genocide. First they 
locked up the undesirables in concentra- 
tion camps (a practice pioneered by the 
British during the Boer war.) That many 
died as a result of the conditions of their 
confinement (overcrowding, disease, lack 
of medical care, guard brutality, inad- 
equate food, etc.) was an unfortunate 
consequence of their imprisonment. Just 
as it is today for those who die of those 
very same reasons in American prisons 
and jails. It was only after the imprison- 
ment of these social undesirables had 
been underway for several years that in- 
dustrialized extermination began in places 
like Auschwitz. When it did begin, Ger- 
man society as a whole was already 
acculturated to the idea. If they were 
worth locking up, why shouldn’t they be 
killed? 

Is this far-fetched or ridiculous when 
applied to the United States? Politically 
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and culturally mass imprisonment has 
been well accepted by American society, 
and well underway for the past two and 
half decades. With a little more than two 
percent of the American population now 
under some form of criminal justice sys- 
tem control, in addition to the millions 
that have already cycled through the 
system, it is fair to say that a significant 
portion of the American population has 
been, is currently or will in the future be 
imprisoned. Given past American history 
on chattel slavery, J im Crow laws and Na- 
tive American genocide, there is ample 
precedent. It is worth noting that all of 
these phenomena came about one law at 
a time over a period of decades. It was 
evolutionary slavery and genocide. 

Today among American political 
demagogues there is a constant push for 
more draconian conditions of confine- 
ment and harsher, more punitive 
punishment. The latter has been reflected 
in the proliferation of “three strikes and 
you’re out” laws, civil commitment (i.e., 
life imprisonment) for sex offenders that 
have completed their criminal sentences, 
expansion of the death penalty and sen- 
tences of life without parole. The former 
is typified by the proliferation of control 
units and supermax prisons, chain gangs, 
rampant brutality and sexual abuse and 
curtailing the judicial oversight that for a 
few decades curbed the worst abuses in 
prisons and jails. 

By all accounts, these measures are 
very popular with the American public. 
Even among those most likely to bear the 
brunt of these punishments. There is no 
mass or popular opposition to any of 
these trends. Among the elite policy 
makers the only question being asked is 
whether the financial resources exist with 
which to imprison an increasingly large 
percentage of the American population. 
So far, the answer appears to be yes. 

It is in this cultural and political con- 
text that a “final solution” to America’s 
crime problem can easily become reality. 
After all, so many prisoners are destined 
to die behind bars now, why not speed 
up the process and save taxpayers the 
expense of feeding and housing them for 
decades before the inevitable takes 
place? We have already seen laws en- 
acted in recent years mandating the 
castration and indefinite imprisonment of 
sex offenders based on crimes they may 
commit in the future. How much further 


is physical extermination? We already see 
an echo of the Nazi refrain “Life unwor- 
thy of life” in the plethora of criminal 
statutes that are eagerly enacted into law 
each year around the country. 

Solutions? 

If part of the problem lies in mass im- 
prisonment becoming an acceptable 
social condition and pop culture reflects 
that reality and makes it a self fulfilling 
prophecy, what is to be done? Do we stop 
talking about prisons and push them out 
of sight and out of mind? Do we ignore 
the reality of two million imprisoned 
Americans? 

How do we decommodify prisons as 
culture? The problem with pop culture is 
that while it claims to be apolitical, it is 
anything but. Pop culture invariably rein- 
forces and supports the dominant social 
and political framework: Artists and pro- 
ducers who try to rock the status quo boat 
quickly find themselves marginalized and 
unable to reach a mass audience. The key 
element needed to make an idea socially 
acceptable and ingrained in the culture, 
repetition, is not available. This problem 
is far from unique to prison culture and 
applies with equal force to questions of 
class, race, gender, sexuality, politics and 
economics. 

The first step is to realize that pop 
culture is indeed political and makes policy 
choices seem neutral and natural when in 
reality they are neither. Critical awareness 
and analysis of pop culture among the 
consumers of pop culture, especially 
youth, is important. Then comes the at- 
tempt to counteract commodified prison 
culture: explaining the political and social 
implications of wearing “Prison Blues” 
jeans, going to Prison World on vacation, 
etc. It is especially important that poor 
youth, the ones who populate American 
prisons for the most part, realize that im- 
prisonment is not “natural.” Rather it is a 
policy choice that has been made instead 
of living wage jobs, affordable housing, 
health care and a social welfare system. 
In short, it is something that can be 
changed. The likelihood ofchange at this 
time appears to be slight given the inabil- 
ity of those who do question prison 
culture to reach a large audience, much 
less reach it with the repetition and per- 
vasiveness needed to change current 
attitudes. 


Beyond this lies asking, and answer- 
ing, the not so complex questions of who 
does the criminal justice system work for 
and benefit, how are crime, criminals and 
victims defined, what alternatives to 
prison are available and how can they be 
implemented? 

Until then, prison culture will be 
packaged and commodified along with ev- 
erything else in American society. 
Increasingly a nation behind bars. 5 

New Jersey Guard 
Wins $3.75 Million 
Harassment Suit 

O n May 27, 1999, a Burlington 
county jury in New Jersey ruled 
in favor of prison guard Robert Lockley 
Jr. and awarded him $3,75 millionindam- 
ages. Lockley, 39, a guard at the Mid State 
Correctional Facility in Ft. Dix, New Jer- 
sey, filed suit claiming fellow guard Ronda 
Turner, 37, began sexually harassing him 
in 1990. Lockley claimed that Turner 
called him to invite him to her home and 
when he declined, saying he was married 
and not interested, she began following 
him around the prison asking him to go 
out with her or have sex with her. 

When Lockley complained to his 
supervisors they did nothing to stop the 
harassment and instead retaliated against 
him. The jury ruled in Lockley’s favor on 
all counts and awarded him $750,000 in 
compensatory damages for emotional dis- 
tress and $3 million in punitive damages. 
According to the National Law Journal, 
this is probably the first time a Jury any- 
where in the country has ever awarded 
punitive damages for female on male hos- 
tile workplace discrimination. 

Lockley still works at the Mid State 
Correctional Facility as do Turner and the 
other defendants. The state has appealed 
the verdict. Lockley’s lawyer, Daniel 
Fleming, simply stated “It’s a big win.” 
See: Lockley v. New Jersey, Burlington 
county. Case No. L03 195-94. 

The trial court later awarded Fleming 
$822,000 in legal fees for taking a difficult 
case. The fee award included a 60% en- 
hancement as an incentive for lawyers to 
take similar cases in the future. ■ 

Sources: National Law Journal, Seattle 
Times and Palm Beach Post 
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From the Editor 

by Dan Pens 


G reetings and welcome to an- 
other edition of PLN. Five years 
ago my first editorial appeared in the Oc- 
tober 1994 issue. Sadly, this will be my 
last. 1 am stepping down as co-editor, but 
will remain active with the PLN collective 
as a contributing writer. 

In 1994 I was caged in the cell next 
to Paul Wright’s. Collaboration was rela- 
tively easy then; we could holler at each 
other any time we wanted. Once or twice 
a month we’d haul our file folders down 
to the day room and have an editorial 
meeting. 

In August of 1995 1 was transferred 
to a prison across the road. Though we 
could no longer meet face to face, col- 
laboration was still possible through daily 
correspondence. My outgoing morning 
mail would reach Paul that afternoon; I’d 
get his response the next day. And since 
the mail was intra-institutional, there was 
no postage. The daily correspondence 
was cumbersome, but we did what we had 
to do to keep things rolling along rela- 
tively smoothly. 

In January 1999 the situation 
changed. The WA DOC instituted strict 
mail policies which (among other restric- 
tions) banned “inmate to inmate” 
correspondence. Paul and I have contin- 
ued to “Co”-Edit PLN, but have had to 
operate without the ability to communi- 
cate in an effective or timely manner. This 
has resulted in a lot of problems. 

Writers have submitted articles, one 
copy to each editor, and while one of us 
sends the writer a polite rejection, the 
other sends the article back for rewrite 
and re-submission. In many other ways 
Paul and I have ended up working at cross 
purposes. At times decisions that should 
have been made quickly were not, be- 
cause neither of us was willing to make a 
move without consulting the other. 

1 finally realized that it would be bet- 
ter, under the circumstances, if there were 
but one editor. And since Paul 
co-founded PLN , 1 knew it was me who 
should step down. But, hopefully, this will 
not have a significant impact on the pub- 
lication of PLN. It is my hope, and belief, 
that those PLN readers who don’t read 
this column and who pay no attention to 


the names in the page two staff box will 
fail to notice the change. 

In the October 1 994 editorial 1 wrote: 
“I devote my time and energy to the PLN 
because I believe it is a valuable tool in 
the struggle for prisoners’ rights and 1 
consider it a good use of my time.” I feel 
no different today. 1 will continue to de- 
vote my time and labor to PLN, but as a 
writer rather than editor. 


O n May 6, 1999, a federal jury in 
Manhattan awarded $ 1 9,600 in 
compensatory damages and $5 million 
in punitive damages to an arrestee who 
was strip searched in a New York City 
jail. In 1997 Debra Ciraolo, 43, an in- 
terpreter for the hearing impaired, was 
arrested after a domestic dispute in 
Greenwich Village and taken to a jail 
holding cell. Upon arriving at the jail, 
Ciraolo was subjected to a visual strip 
search by two female guards. 

Ciraolo said the guards ordered her 
to remove all her clothes, bend over, 
squat and cough. The strip search was 
conducted under a city policy in effect 
for ten months during 1 996 and 1 997 un- 
der which all people arrested on minor 
charges in Manhattan and Queens were 
strip searched. The policy change oc- 
curred when the city’s Department of 
Correction took over running the city’s 
lock ups from the police who had pre- 
viously operated the jails. The strip 
search policy directly contravened We- 
ber v. Dell, 804 F.2d 796 (2nd Cir. 
1986) in which the Second Circuit held 
that reasonable, individualized sus- 
picion is required before jail detainees 
arrested on minor charges are strip 
searched. 

Ciraolo filed suit claiming the strip 
search violated her Fourth amendment 
rights. The defendants were denied quali- 
fied immunity under Weber and found 
liable. The case wentto trial solely for the 
jury to determine damages. The jury’s 
damage award seems to be in response 
to the city’s “cavalier attitude” in adopt- 


Please send all future editorial corre- 
spondence to Paul Wright (address on 
page two). 1 know Paul will do well as 
sole editor. And if conditions change in 
the future to allow him and I to effectively 
collaborate, I may resume my role as 
co-editor. But until then, fare thee well. 
And please do not forget to contribute to 
PLN ' s annual fundraiser if you have not 
done so already. ^ 


ing the strip search policy, according to 
Richard Emery, Ciraolo’s attorney. 

In addition to Ciraolo’s lawsuit, 
Mr. Emery also represents 63,000 
other people who were strip 
searched under the same policy at 
issue in Ciraolo’s case. The verdict 
in Ciraolo’s suit is likely to spur the 
city to settle the class action suit. 

In a separate lawsuit, four female 
students from Fordham were strip 
searched after being arrested for sub- 
way turnstile jumping. That case was 
settled with each plaintiff being paid 
$25,000. 

New York mayor Rudolph 
Guiliani claimed the strip searches 
occurred without the knowledge of 
senior city DOC officials. “This is a 
situation that was going on, and when 
it was found out about, it was 
ended,” Guiliani said. “There are 
people that are entitled to some de- 
gree of compensation for it, but they 
are not entitled to win the lottery over 
it. And the fact is the state will make 
appropriate settlements with them.” 

The case law in most circuits is 
well established that people arrested 
on minor charges cannot be strip 
searched absent reasonable suspicion 
that they are concealing contraband 
on their body. Despite the well settled 
law on this issue, many jails continue 
to strip search all arrestees absent any 
type of individualized, reasonable sus- 
picion. H 

Source: New York Times, New York 
Daily News, and New York Newsday 


New York City Arrestee Awarded $5.02 
Million in Strip Search 


Prison Legal News 


November 1999 


6 


PLN Sues Washington DOC 
over Censorship of Nazi Guard Expose 


O n August 27, 1999, Prison Le- 
gal News filed suit in federal 
court in Spokane, Washington, seek- 
ing a court injunction to ensure the 
delivery of the May, 1999, issue of 
PLN to its Washington prisoner read- 
ers. The May, 1999, issue of PLN 
had an investigative expose by Jen- 
nifer Vogel titled "White Guard, Black 
Guard: Racism in Washington Con- 
tinues.” The article documents the 
fact that the Washington Department 
of Corrections (DOC) employs vio- 
lent Nazis, members of the Ku Klux 
Klan and other assorted white su- 
premacists who regularly taunt, 
abuse, harass and threaten with vio- 
lence minority prisoners and staff 
members alike. [The complete article 
is available on PLN' s web site at: 
www.prisonlegalnews.org, or send 
$5 for the complete issue to PLN.] 
The May, 1999 issue of PLY was 
censored in all Washington state pris- 
ons on the orders of Eldon Vail, the 
deputy assistant director of the 
Washington DOC. The censorship 
affects about 100 Washington pris- 
oners who subscribe to PLN. 
Various reasons given for the cen- 
sorship include the Orwellian claim 
that the article itself is “racist” for 
exposing racism within the DOC, 
that it advocates "racial inferiority” 
and is a "threat to legitimate peno- 
logical objectives." Apparently 
keeping Nazis on the state payroll is 
considered an overriding governmen- 
tal interest. Rather than stop 
employing white supremacists who 
threaten and harass their fellow em- 
ployees and prisoners alike, Mr. Vail 
prefers to censor those publications 
discussing the problem. The Wash- 
ington DOC never responded to a 
demand letter sent by PLN' s coun- 
sel. 

The lawsuit claims that the cen- 
sorship violates PLN's free speech 
rights and those of plaintiffs Jenni- 
fer Vogel and the Seattle Weekly. The 
Seattle Weekly is an alternative pub- 
lication in Seattle which also 
published Vogel’s article and was 
censored in Washington prisons as 


a result. The plaintiffs are represented 
by attorney Frank Cuthbertson with 
the Tacoma law firm of Gordon, Tho- 
mas, Honeywell, Malanca, Peterson 
and Daheim. 

The plaintiffs have filed a motion 
seeking a preliminary injunction re- 
quiring delivery of the May, 1999, 
issue of PLN to its Washington pris- 
oner subscribers pending the 
outcome of the suit. The suit seeks 
damages, injunctive and declaratory 
relief and attorney fees and costs. 
The case is assigned to judge Will- 
iam Fremming Nielsen. 

In an interview with Seattle al- 
ternative paper The Stranger, Eldon 
Vail admitted that he allows white su- 
premacist literature such as the White 
Aryan Resistance Newsletter to freely 
circulate in Washington prisons. 
WAR is a neo-Nazi group headed by 
Tom Metzger. It was recently found 
civilly liable for the beating murder 
of an Ethiopian immigrant in Port- 
land, Oregon. The not so subtle 
message here is that publications 
such as PLN which are opposed to 
racism, are censored; those publica- 
tions advocating violent, racist 
attacks, and which have a proven 
track record of such activity, are tac- 
itly condoned and allowed to circulate 
in Washington prisons. 

In essence the Washington DOC 
is shutting out messages opposing 
racism while encouraging those that 
promote white supremacy. The point 
of Vogel’s article was that the DOC 
condones and effectively approves of 
racism given its lengthy record of in- 
action and tolerance towards its 
racist staff and employees. 

Vail later told the Spokane 
Spokesman Review that he thought 
Vogel’s article might incite violence 
against the guards named in the ar- 
ticle. This is in contrast to the article 
reporting a lawsuit by black prison 
employees that threats and violence 
by white racist DOC employees met 
with no response from the DOC. Vail 
claimed the article contained some 
"inaccurate information.” Vogel, and 
PLN, stand by the accuracy of the 


article. Vogel notes the DOC has 
never asked her to retract or correct 
anything in the article. “Everything I 
wrote was from public records,” 
Vogel said. 

Since its inception in 1990, PLN 
has fought extensive censorship 
battles with the Washington DOC. 
The first three issues of PLN were 
initially censored in all Washington 
prisons. PLN has faced censorship 
in Washington prisons based on our 
third class mailing status, on sub- 
scriptions not being paid for from 
prisoners trust accounts, etc. PLN 
has also faced a ban on communica- 
tion between PLN's imprisoned 
editor (Paul Wright) and a co-editor 
on parole (Ed Mead). 

PLN will report the outcome of 
the suit. See: Prison Legal News v. 
Washington DOC, USDC ED WA, 
Case No. CS-99-0231-WFN. ■ 


Law Offices of 
Habern & Cohen 

Gary J. Cohen 
1307 West Ave., 

Austin, Texas 78701 
(512) 476-6201 

(not a partnership) 

For more than ten years our offices 
have been exlusively engaged in rep- 
resenting Texas inmates in the fol- 
lowing areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legisla- 
tive matters and the training of revo- 
cation hearing officers. 

This is a fee for services law office. 
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California Changes Shooting Policy 

by W. Wisely 


I n the past ten years, California 
orison guards have shot and killed 
39 prisoners, wounding over 200, with 
high powered rifles. Nearly all of the 
shootings involved attempts to break up 
unarmed fist fights— a practice unique 
among all other prison systems in the 
nation. After a series of scathing articles 
in the Los Angeles Times and other publi- 
cations, state legislative hearings, and the 
Federal indictment of eight guards, the 
department of corrections is changing its 
shooting policy. 

“In the vast majority of cases in Cali- 
fornia, there’s really no excuse for 
shooting. It’s just the way [guards have] 
been trained,” Lanson Newsome, former 
commissioner of Georgia’s prison system, 
told the San Francisco Examiner. Point- 
ing to a decline in the number of 
shootings in the wake of relentless media 
coverage of the staged fights at Corcoran 
prison, state corrections director Cal 
Terhune said, “I am very pleased in the 
direction that it’s gone. We’re going to 
continue to push, through alternatives 
and training, to really make the use of le- 
thal force the absolute minimum, as a last 
resort.” 

The policy in California’s maximum 
security prisons prior to 1994 allowed 
guards to shoot unarmed prisoners en- 
gaged in fights. Because of newspaper 
reports and the FBI investigation of the 
shooting death of Preston Tate in 
Corcoran prison’s security housing unit, 
the department modified its policy in 1 994 
to require a verbal warning to stop fight- 
ing, then, if that didn’t work, the use of 
nonlethal 37 millimeter gas guns that fire 
five wooden blocks, and the use of as- 
sault rifles failing all else. This policy 
wasn’t employed in every fight, however. 
Between 1994 and October of 1998, 12 
unarmed prisoners were shot and killed 
and another 32 wounded by guards. In 
the rest of the country, only six prisoners 
were killed by gunfire. All while attempt- 
ing to escape. 

In October of 1 998, Terhune issued 
a terse directive: Guards at maximum se- 
curity prisons were prohibited from 
shooting prisoners during nonlethal 
fights or riots, according to The 
Modesto Bee. Yet, since the latest 
change of policy, guards fired 1 4 shots 


during a riot involving 250 prisoners at 
Corcoran 11. A Mexican-American pris- 
oner was shot in the back during a riot 
between some 125 white Nazi Low Rid- 
ers, skinheads, and Hispanic prisoners 
at Lancaster’s Level IV yard. Scattered 
shootings, were reported in Salinas 
Valley, New Folsom, Centinella, and 
High Desert prisons, according to 
postings on prison-related Internet mail 
lists. 

“Anytime they are not shooting at 
prisoners that’s a good thing,” Bob 
Navarro, a San Francisco area attorney 
who has represented prisoners in several 
excessive force lawsuits against depart- 
ment employees, told the Bee. “But, 1 
don’t think it’s been a long enough time 
to say that the practice and culture have 
changed or that the corrections depart- 
ment has really incorporated a new lethal 
force policy.” 

In a 53 page report by an indepen- 
dent panel made up of two former police 
chiefs and a retired FBI agent obtained 
by the Los Angeles Times, reviewers 
found that 24 of the 31 shootings at 
Corcoran were unjustified. Sen. Richard 
Polanco, D-Los Angeles, co-chair of leg- 
islative hearings on brutality, corruption, 
and cover-ups at Corcoran, told the As- 
sociated Press, “We had a shooting 
gallery going on at Corcoran and the 
blue-ribbon panel basically verified it. 
That’s incredible.” 

All California guards were supposed 
to be “retrained” in the new policy and 
tested by June. “We pulled in about 153 
staffers from the various prisons and put 
them through the training,” Terhune told 
the Times, “We did the same with the 
union shop stewards and chapter presi- 
dents. Now they're going to go out and 
do the actual training at each prison.” The 
new policy restricts deadly force to situ- 
ations where staff or a prisoner is in 
immediate threat of death or great bodily 
injury. After training those in gun tow- 
ers, the remaining 29,000 guards will be 
included. 

One wonders just how long it will 
take, and how many people will be 
maimed, crippled, or killed, before Cali- 
fornia prison guards are made to 
understand it’s not right to shoot some- 
one to break-up a fist fight. B 


$7,000 Award to 
Prisoner Shoved by 
Guard while Praying 

A federal district court in New 
York has awarded $7,000 in 
damages to a muslim prisoner who, 
while he was praying, was shoved from 
behind by a guard. 

Generoso Arroyo Lopez, a New 
York state prisoner, filed suit pursuant 
to42U.S.C. § 1983, alleging that, while 
he was praying, Christopher Nutall, a 
guard, shoved him from behind. At the 
time of the incident, Arroyo who is 5’7", 
weighed 145 lbs.; the guard, who is 
5’1 1", weighed more than 300 lbs. At 
the time of the shoving, Nutall was 
under the mistaken impression that 
praying was forbidden during the 1 1 :00 
p.m. to 6:30 a.m. “quiet time.” 

Muslims are required to pray at 
least five times a day. The last of the 
five prayers is a night prayer called Isha. 
Part of Isha must be said out loud, but 
may be whispered. “In the few months 
prior to (the incident) and for at least a 
few days thereafter, Nutall was in- 
volved in a ‘running battle with Muslim 
inmates’ over their efforts to pray dur- 
ing quiet time.” Nutall’s testimony, 
which was rejected by the court, was 
that he didn’t shove Arroyo, but had 
merely ordered him to cease praying. 

The court found that Nutall vio- 
lated Arroyo’s First Amendment rights 
by shoving him and disrupting his 
prayer. Nutall was not entitled to quali- 
fied immunity because “ (a) reasonable 
corrections officer in Nutall’s position 
on July 3, 1994, would have known that 
he could not shove an inmate and dis- 
rupt his prayer when the inmate was 
praying quietly during quiet time with- 
out disturbing others.” Thus, Nutall’s 
activities were not objectively reason- 
able. 

The court ordered a $2,000 award 
for emotional distress despite the fact 
that Arroyo suffered no physical in- 
jury. The court awarded an additional 
$5,000 in punitive damages because 
“Nutall acted at least with callous in- 
difference to plaintiff’s constitutional 
rights.” Arroyo may now request 
attorney’s fees. See: Arroyo Lopez v. 
Nutall, 25 F.Supp.2d 409 (S.D.N.Y. 
1998). ■ 
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CCPOA Pimping in the California State Assembly 

by Dan Pens 


A self-proclaimed “whore" for the 
California Correctional Peace 
Officers Association (CCPOA) in July 
1999 helped kill Attorney General Bill 
Lockyer’s proposed legislation for form- 
ing a state-level prosecutorial unit to 
investigate alleged crimes by state prison 
guards. 

As it stands now, only local district 
attorneys (or U.S. Attorneys for federal 
crimes) conduct investigations when 
prison guards are charged with brutality 
or other crimes. According to the LA 
Times, in the last ten years not one local 
D. A. has successfully prosecuted a Cali- 
fornia prison guard; this in a period when 
39 prisoners were shot dead and another 
200 or so wounded by prison guards. 

Lockyer introduced the legislation 
because local DA’s are afraid to incur the 
wrath of the CCPOA. Former Kings 
County District Attorney Donald 
Strickland knows about the sting of 
CCPOA retribution. Strickland, who once 
prosecuted a prison guard for miscon- 
duct, found himself voted out of a job 
after the CCPOA spent $27,000 distribut- 
ing campaign flyers denouncing him as a 
“friend of prison gangs.” [See: “Corcoran 
Prison Sex, Lies and Videotape” PLN, 
Oct. 1998] 

“The CCPOA torpedoed this [legis- 
lation],” Lockyer told the Times. “One of 
the assemblymen who voted against it, 
Jim Battin, pulled me aside and said, 'Bill, 
sorry, but I’m whoring for the CCPOA.’ 
At least he was honest. The others who 
voted against it were either stupid or dis- 
ingenuous.” 

According to public records, Battin, 
a member of the assembly Public Safety 
Committee that killed Lockyer’s bill, re- 
ceived $105,000 in campaign 
contributions from the CCPOA. 

If You Build It, 

They May Not Come 

The Nashville-based Corrections 
Corporation of America has a spanking 
new $ 1 00 million, 2,300 bed maximum se- 
curity prison sitting empty in the middle 
of the Mojave Desert. CCA built the 
prison on speculation, assuming that in 
a state with the largest and most over- 


crowded prison system the California City 
facility would be a sure bet. 

But CCA underestimated the politi- 
cal prowess of California’s prison guard 
union; the CCPOA doesn’t like private 
prisons. And neither does Gov. Gray 
Davis, the beneficiary of $2 million in 
CCPOA campaign contributions. 

“I don’t feel comfortable,” Davis told 
the Times, “having any prison that isn’t 
managed and operated by sworn offic- 
ers.” 

CCPOA’s politicos in the state assem- 
bly have been turning some pretty 
impressive tricks to ensure that private 
prisons don’t encroach on CCPOA’s ter- 
ritory. A proposed Senate Constitutional 
Amendment (SC A 10) would bar private 
prison companies from contracting with 
local governments. Senate Bill 1 3 1 3 would 
ban privately operated prisons in the state, 
and Assembly Bill 1222, already approved 
by the Public Safety Committee, would 


T he Third Circuit ruled that sex of- 
fenders required to register un- 
der “Megan’s Law” have no protected 
right to privacy that would render uncon- 
stitutional the public dissemination of 
such information. 

This is not the first time the 3rd Cir- 
cuit has upheld Megan’s Law. In E.B. v. 
Verniero, 119 F.3d 1077 (3rd Cir. 1997) 
(PLN April 1 999], the 3rd Circuit rejected 
claims that New Jersey’s sex offender reg- 
istration statute (aka Megan’s Law) 
violate the Double Jeopardy Clause or Ex 
Post Facto Clause of the U.S. Constitu- 
tion That holding was predicated on the 
conclusion that Megan’s Law does not 
constitute “punishment”. 

The plaintiff in this case, identified 
only as Paul P, sued on behalf of a class 
of all sex offenders required to register 
under Megan’s Law, claiming that the 
statutory requirement that class members 
provide “extensive information to local 
law enforcement personnel, including 
each registrant’s current biographical data, 
physical description, home address, place 
of employment, schooling, and a descrip- 
tion and license plate number of the 


preclude CCA from filling its 2,300 bed 
prison with out of state prisoners. 

For it’s part, the federal Bureau of 
Prisons says it has no plans to house fed- 
eral prisoners at the Mojave site. “We do 
not believe they [CCA] have demon- 
strated a track record of managing 
medium- and high-security populations,” 
BOP spokesperson Todd Craig told the 
Times. 

CCA, whose parent company Prison 
Realty Corp. had a reported 1 998 revenue 
of $662 million, may end up having to 
out-pimp the CCPOA in the California 
State Assembly before it can fill up its 
Mojave prison with revenue-producing 
prisoners. In the meantime the gleaming 
2.300 bed lockup shimmers like an elu- 
sive mirage in the Mojave Desert, 
testament to the power of California’s 
prison guards union and its well-paid 
whores in state government. ■ 

Sources: LA Times, PC. I. News Bulletin 


registrant’s vehicle, and the subsequent 
community notification is a violation of 
their constitutionally protected right to 
privacy.” 

The court provides an extensive 
overview of the “right of personal privacy, 
or a guarantee of certain areas or zones 
of privacy” protected by the U.S. Consti- 
tution. [See: Roe v. Wade, 93 S.Ct. 705 
(1973)] and concludes that plaintiffs in 
this case have no such right as it relates 
to sex offender registration, in large part 
because “the government’s interest in 
preventing sex offenses is compelling, 
and the privacy interest is outweighed 
by the public interest in knowing where 
prior sex offenders live so that suscep- 
tible individuals can be appropriately 
cautioned.” 

The result in this case is not surpris- 
ing. What makes the ruling noteworthy 
is the court’s lengthy and instructive dis- 
cussion of individuals’ rights to privacy 
within an evolving “information age” so- 
ciety that has an increasing ability and 
propensity to collect and disseminate data 
about its citizens. See: Paul P. v. Verniero, 

1 70 F.3d 396 (3rd Cir. 1999). ■ 
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Probable Cause Hearing Delay Actionable 

by Ronald Young 


T he court of appeals for the Sev- 
enth circuit held that the fact is- 
sue as to whether an arrestee’s detention 
without a probable cause hearing resulted 
from the sheriff’s deliberate decision not 
to monitor detainees brought to jail by 
outside agencies precluded summary 
judgement for the sheriff on an official 
capacity claim. However, the court also 
held that the sheriff could not be held 
liable in his individual capacity. 

On December 22, 1993. 18 year old 
Billy Luck was arrested by Indiana State 
Trooper Thomas Littlefield after admitting 
to Littlefield that he had been involved in 
some recent thefts. Luck was transported 
to the Kosiusko County Jail, where 
Trooper Littlefield relinquished custody 
of Luck to the authority of Sheriff 
Rovenstine. 

Luck was processed into the jail on a 
charge of felony theft, where he lan- 
guished for eight days without a probable 
cause hearing. On day eight. Sheriff 
Rovenstine was informed that Luck had 
been detained for eight days on the basis 
of a warrantless arrest without being 
brought before a judge or magistrate for 
a probable cause hearing. After Sheriff 
Rovenstine contacted the Kosciusko 
County Prosecutor's office, he was di- 
rected to release Luck, who was then 
released the same day. 

After having pleaded guilty to the 
theft charge and given one year’s proba- 
tion, Luck filed suit under 42 U .S.C. § 1 983 
against Trooper Littlefield and Sheriff 
Rovenstine in their official and individual 
capacities. Luck alleged, among other 
things, “an unconstitutional deprivation 
of liberty without due process of law” due 
to the eight day delay in not being 
brought “before a judge or magistrate for 
a probable cause hearing.” Trooper 
Littlefield settled with Luck, leaving Sheriff 
Rovenstine as the sole defendant. The 
district court granted summary judgement 
in the sheriff’s favor on both claims. The 
appeals court reversed. 

"When a law enforcement officer 
makes a warrantless arrest, the Fourth 
Amendment entitles the arrestee to a 
prompt probable cause hearing before a 
judge or magistrate.” See: Gerstein v. 
Pugh, 420 U.S. 1 03, 95 S.Ct. 854 ( 1 975). 


“According to the Supreme Court,” said 
the appeals court, "’prompt’ in this con- 
text means, under most circumstances, 
within 48 hours.” See: County of River- 
side v. McLaughlin, 500 U.S. 44, 1 1 1 S.Ct. 
1661(1991). 

In its analysis of Luck’s official ca- 
pacity claim against Sheriff Rovenstine, 
the appeals court stated that the claim 
“can survive summary judgement if Luck 
can show ( 1 ) that Sheriff Rovenstine was 
an official with authority to establish 
municipal policy, and (2) that there is a 
genuine issue of material fact whether 
Sheriff Rovenstine’s actions caused the 
violation of Luck’s right to be free from 
unconstitutional detention.” 

The appeals court concluded that 
under Indiana Code § 36-2- 1 3-5(a) "the 
sheriff is the custodian of the persons 
incarcerated in the jail, and as such, it 
is he who is answerable for the legality 
of their custody. Furthermore, the 
sheriff’s policy of holding “a suspect 
until the arresting agency tells him to 
release the person is a violation of the 
Fourth Amendment. Luck’s contention 
that this was Sheriff Rovenstine’s 
policy is therefore sufficient to support 
an official capacity claim against the 
sheriff.” 

The dismissalof Luck’s individual 
capacity claim against Sheriff 
Rovenstine was affirmed by the appeals 
court. It stated that the district court 
was correct in concluding that the 
sheriff’s actions did not “add up to the 
kind of personal involvement we re- 
quire for individual liability in § 1983 
cases See: Gentry v. Duckworth, 65 F.3d 
555 (7th Cir. 1995). Luck’s own state- 
ment “that he never had any direct 
contact with the sheriff’ and there was 
no "actual knowledge” by the sheriff 
“of Luck’s wrongful detention,” was 
itself enough to defeat the individual 
capacity claim against Sheriff 
Rovenstine. 

The case was remanded back to 
the district court "for further proceed- 
ings on Luck’s official capacity claims.” 
The cost of the appeal was assessed 
against the sheriff’s office. See: Luck 
v. Rovenstine , 168 F.3d 323 (7th Cir. 
1999). ■ 
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Ex- Welfare Workers in Georgia Replaced with Prison Slaves 


T o save money, a South Georgia 
recycling plant fired 50 trash sort- 
ers, including 35 who had taken jobs 
to get off welfare, and replaced them 
with prison slave labor. The former 
welfare clients had been earning $5.20/ 
hour before they were laid off in De- 
cember, 1998 because the “waste 
stream” was not what had been pre- 
dicted. 

Four months later 36 female pris- 
oners from the Pulaski State Prison in 
Hawkinsville, GA, began working, un- 
paid, at the recycling plant 8 hours/ 
day, 5 days/ week, sorting recyclables 
from garbage trucked in from dozens 
of nearby towns and counties. 

State law prohibits prisoners' tak- 
ing the place of paid employees and 
allows prisoners to work only for state, 
county or local governments. That law 
was circumvented with some tricky 
bookkeeping: Although the recycling 
plant is operated by the Atlanta-based 
Environmental Technologies Group 
(ETG), a private, profit making busi- 
ness, its workers’ wages are paid by 
the Crisp County Solid Waste Man- 
agement Authority, a government 
entity. 

Chip Wells, board Chairman of the 
Crisp County Solid Waste Management 
Authority told the Atlanta Journal- 
Constitution that ETG, the private con- 
tractor, has complete control over who 
is hired, fired or promoted. When asked 
if the county paid workers directly in 
order to get around the legal prohibi- 
tion against prisoners replacing free 
workers. Wells said, “I believe so.” 

The scheme to use convict labor 
was quietly hatched in February at an 
Atlanta meeting attended by Author- 
ity representatives, Lt. Governor Mark 
Taylor, a state senator Rooney Bowen 
(D) and state prison officials. Taylor 
later claimed to know little about the 
plan. 

“It was just another constitu- 
ent request,” Taylor told the Journal- 
Constitution , “and 1 passed it on to 
the department of corrections.” 

The authority reimburses the DOC 
about $ 1 22,000 a year for the guards’ 
salaries and the expense of transport- 
ing the 36 prison slaves to and from 
the work site. If those 36 workers were 


paid $5. 20/hour, their annual wages 
would total nearly $390,000 and the cost 
to the employer (with employer contri- 
butions to social security, workers’ 
comp, and other payroll deductions) 
would approach half a million dollars 
annually. 

DOC attorney Bill Amideo said his 
agency was told “the layoffs have noth- 
ing to do with four months later 
acquiring inmate labor .... These are 
merely work details, like the guys that 
mow the lawn for the Humane Society 
or clean up beside the highway.” 

Wells told the Journal- Constitu- 
tion that the combination of prison labor 
and a paid workforce of 1 30-160 ensures 
that the facility will not have to close. 
The prison slave labor helps put the 
facility “a little bit closer to being prof- 
itable. Once this facility breaks even ... 
I would expect we will not be keeping 
those inmates.” 

“They are really exploiting the in- 
mates as cheap labor until they get back 
on their feet,” said Tim Mellon of the 
Prison & Jail Project, a feisty advocacy 
group that struggles for the rights of 
Georgia’s poor and its prisoners. “The 
aspect that makes it even worse is here 
are people... who need jobs and their 
jobs were taken away. What they are 
doing is wrong.” 


Striking a Blow 
against Slave Labor 

On July 28, 1999, the Georgia attor- 
ney general ruled that the 36 women 
prisoners forced by the DOC to pick 
through garbage at the for-profit Crisp 
County recycling center were working 
under a contract that “clearly runs afoul” 
of a Georgia law that prohibit using con- 
vict labor for a profit. 

The July/August 1999 issue of 
Freedomways , a newsletter of the Prison 
& Jail Project, reported that Georgia At- 
torney General Thurbert Baker ruled that 
the Crisp County Solid Waste Manage- 
ment Authority and its private operator. 
Environmental Technologies Group, were 
illegally making money off of unpaid 
prison labor. 

The AG’s ruling came after the Prison 
& Jail Project, the Crisp County Watch- 
dog Group, and the Southern Center for 
Human Rights presented a letter to the 
AG’s office with irrefutable evidence that 
the recycling plant was operating in vio- 
lation of state law. ^ 

Sources: Atlanta Journal Constitution, 
Freedomways [PO Box 6749, Americus, 
GA31709] 


Flying Horse 

PRISON WRITERS AND ARTISTS 

Submit your essays, short fiction, poetry, black and white pho- 
tography, prints or other art to the new literary journal Flying Horse. 
For several years now Flying Horse has been publishing excluded 
writers and artists based on their clarity, originality, and integrity 
of voice. 

Please allow six to weeks for a response. Flying Horse will pay 
each successful contributor $10 to $25 for one-time publication 
rights pius two joumafcopies.lSendsrii correspondence and sub- 
missions with a self-addressed stamped envelope for a response 
and/or return of manuscript or visuais to: 

Flying Horse, P.O. Box 445, Marblehead, MA 01945 
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California Prison Legal Fund Broke 

by W. Wisely 


T he California Department of Cor- 
rections’ $15.5 million legal 
settlement fund went broke in late March, 
1999, three months before the end of the 
fiscal year, according to an article by Pam 
Podger in the May 27, 1999, edition of 
The San Francisco Chronicle Steve 
Fama, a staff attorney at the Prison Law 
Office in the shadow of San Quentin, told 
the Chronicle he wasn’t surprised the 
department exhausted its fund in settle- 
ments and judgments arising out of the 
many cases of abuse and brutality against 
prisoners, as well as, inadequate medical 
and mental health care. 

“It is the inevitable result of years of 
bad policy and neglect of prisoners,” 
Fama said. “I think the department still 
has substantial exposure to successful 
legal action in the area of medical and 
mental health care." The department paid 
cash settlements or judgments in 113 
cases so far this year. Eight-five of the 
cases were filed by prisoners with the rest 
filed by staff or contractors. 

Newly elected Democratic Governor 
Gray Davis proposed doubling the 
department’s settlement fund to $28.8 
million next year. Cal Terhune, the 
department’s director, projects the total 
needed for legal settlements in fiscal year 
1 999/2000 will exceed $39 million. “We’ve 
reached the pinnacle and maybe these 
[settlements] won’t continue to grow,” 
said Pam Smith-Steward, deputy director 
of the department’s litigation division, in 
the Chronicle article. "But, it’s hard to 
crystal-ball anything as dynamic as liti- 
gation.” 

The department requested emer- 
gency funding from the state Legislature 
to get through the fiscal year which ends 
June 30, 1 999. Faced with the department’s 
plea for an additional $77 million, lawmak- 
ers want specific details showing how the 
department plans to rein in legal costs 
and reduce exposure to liability among 
its 33 prisons. Senate majority Leader Ri- 
chard Polanco, the Los Angeles Democrat 
who chairs the Joint Legislative Commit- 
tee on Prison Operations, indicated he will 
closely examine the department’s vulner- 
ability to lawsuits in future hearings. 

The department paid $2.5 million to 
settle a lawsuit brought by the widow and 


mother of Mark Adams, shot to death by 
a guard during a fist-fight on a San 
Quentin exercise yard. [PIN, May 1999] 
“The story is the Adams case shocked 
them and set them back a little,” Leroy 
Lounibos, attorney for the dead man’s 
relatives, told the Chronicle “Right now, 
the department is impoverished on the 
street comer with a tin cup. They are learn- 
ing the hard way, but they are also doing 
a lot to avoid this in the future.” 

In November, 1998, the department 
paid $825,000 to settle a wrongful death 
suit for the widely publicized shooting of 


T he Nevada state legislature 
made a bold move to “end in- 
mate welfare as we know it” when it 
passed a bill (AB289) in 1999 stating that 
revenue from state prisons’ Inmate Wel- 
fare Fund(lWF) can be used for employee 
perks. But the law breaks no new ground, 
rather it makes legal a diversion of 1WF 
money that was already common prac- 
tice. 

In 1992 the Nevada State Prison 
Board, made up of the governor, attorney 
general and secretary of state, changed 
the administrative rules governing the use 
of I WF money away from prisoners and 
into staff Christmas parties, summer pic- 
nics and other employee benefits. 

Money for the IWF comes from vis- 
iting room vending machine sales and a 
markup on prison commissary purchases 
[in many states prisoner telephone calls 
are another IWF revenue source]. In 
other words, the IWF is a regressive sales 
tax levied against prisoners, their families 
and visitors. 

IWF money was originally intended 
for buying books for prison law libraries, 
recreational equipment, and other expen- 
ditures to benefit prisoners. In Nevada 
IWF money has been used to pay for mi- 
crowaves and refrigerators for guards at 
their posts, flowers for funerals of de- 
ceased prison guards and plaques for 
retirees. 

In early 1999 some Nevada legisla- 
tors caught wind of the IWF diversions 
and decided the practice wasn’t legal. The 


Preston Tate in Corcoran SHU in 1994. 
Tate was killed during an unarmed fight 
on the exercise yard arranged for the en- 
tertainment of, and covered up by, guards. 
[PLN, May 1999] The department also 
settled a $2.2 million suit in which Vincent 
Tulumis was shot by a guard and para- 
lyzed for life during yet another unarmed 
fist-fight on a Corcoran SHU yard in 1 993 . 
In April, a court-ordered settlement con- 
ference was canceled by a federal judge 
because the department’s fund was ex- 
hausted. | 


Legislative Counsel Bureau, in a legal 
opinion sought by the Ways and Means 
fiscal staff, declared the practice illegal 
under then-current law. But their opinion 
was trumped by a legal brief issued by 
Attorney General Frankie Sue Del Papa 
(who, remember, sits on the state Prison 
Board) saying that the Prison Board acted 
within the law. 

A subcommittee of the joint Assem- 
bly Ways and Means and Senate Finance 
committees then held hearings. Assistant 
Prison Director John Neill told lawmakers 
that the single biggest IWF expenditure 
is to cover payments for prisoners who 
can’t afford the $2 co-payment charge to 
see a health care provider. But the com- 
mittee was also told that more than 
$1 00,000 has gone for employee parties 
and other perks every year, enough to 
cover 50,000 indigent prisoner health care 
visits. 

Shortly thereafter, the legislature 
passed AB289 with an amendment tacked 
on by the Senate Finance Committee mak- 
ing it legal for DOC employees to dip into 
the IWF. And to ensure that there will be 
more than enough money in the fund to 
pay for guards’ refrigerators and summer 
barbecues, the legislature also authorized 
prison commissaries to increase their 
markup on sales to prisoners from a cur- 
rent 24 percent to 28 percent next year 
and 32 percent the year after. H 

Sources: Associated Press, Nevada Ap- 
peal 
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Prison Realty Stock Plummets 


L ast May the price of shares in 
Prison Realty Trust Inc., the 
parent company of Corrections Corpo- 
ration of America, fell almost 35% 
within a week after Prison Realty an- 
nounced it would pay increased costs 
for building and marketing private pris- 
ons. Several investment firms 
downgraded Prison Realty’s stock, 
which dropped to a 52 week low from a 
high of about $22 per share. 

On May 14, 1999, company officials 
said Prison Realty will pay $4,000 per bed 
in incentive fees to CCA, its main tenant 
for new facilities - up from a previous 
fee of $840 per bed. The increase, which 
was made retroactive to January 1, will 
cost Prison Realty shareholders an esti- 
mated $80 million in 1999 alone. 

According to Prison Realty chair- 
man and CEO Doctor R. Crants, the 
company also will pay 4.5% of the cost 
of each facility to CCA in business de- 
velopment expenses. Further, a 5% fee 
paid to CCA for capital expenditures has 
been doubled. Prison Realty officials did 
not mention the elevated costs in a May 
5 first quarter earnings statement even 
though the company’s board had ap- 
proved the increases the day before. 

Prison Realty, a real estate invest- 
ment trust (REIT), distributes almost all 
of its profits to shareholders through divi- 
dend payments; thus, the cost increases 
will have a direct impact on investors’ 
returns. Rank-and-file CCA employees 
receive company stock in lieu of a pen- 
sion plan and the declining stock value 
reduces their retirement savings. 

“It caught everyone a little off 
guard,’’ said Gary Boston, an analyst with 
Paine Webber who downgraded Prison 
Realty’s stock from attractive to neutral. 
Jerry Doctrow, an analyst with Legg 
Mason Securities, was more blunt stat- 
ing the increased costs raise “serious 
questions about the credibility of the 
management team” at Prison Realty. 
“People are debating whether these guys 
are incompetent or thieves,” he said. 

On May 2 1 , in an attempt to reas- 
sure investors and stem the stock price 
slide. Prison Realty released favorable 
occupancy rate information for CCA fa- 
cilities. Also, on May 25, Crants bought 
50,000 shares in Prison Realty to promote 


Shareholders File Suit 

confidence in the stock; he now owns over 
two million shares in the company. 

But Prison Realty’s stock fell an ad- 
ditional 14% on June 4, to less than $1 1 
per share, amid concerns that the com- 
pany was paying higher interest rates to 
acquire capital. Prison Realty announced 
plans fora $100 million bond sale at 12% 
interest - well above the 9.25-9.5% inter- 
est rate that had been anticipated. The 
higher rate will result in a smaller amount 
of revenue for the company over the long 
term. 

At least eleven Prison Realty inves- 
tors have filed lawsuits against the 


company in Nashville courts, seeking to 
represent shareholders in class-actions. 
According to a federal suit, shareholders 
claim the company “waited until after re- 
lease of its first quarter results to 
retroactively alter” the fees it pays to 
CCA. They are seeking damages for 
losses caused by the decline in Prison 
Realty’s stock price; Prison Realty chair- 
man Crants and his son. Prison Realty 
president D. Robert Crants 111 are named 
as defendants. ■ 

Sources: Commercial Appeal (TN), The 
Tennessean 


Corcoran Bad Apple Rehired 

by W. Wisely 


B ruce Farris, the former Corcoran 
State Prison associate warden 
fired for allowing guards to beat, kick, and 
stomp 36 black prisoners, was reinstated 
April 6, 1999, in a rare Personnel Board 
reversal of an earlier administrative judge’s 
decision. Farris was fired after the 
busload of East Coast Crips, transferred 
from Calapatria, arrived at the notorious 
Security Housing Unit June 21, 1995. 

Steve Rigg, the former Corcoran lieu- 
tenant who blew the whistle on staged 
fights between rival prisoners, illegal 
shootings, and official cover-ups to the 
FBI, has been forced to retire because the 
department failed to protect him or his 
family from harassment and threats by 

New York Retaliation Suit 

O n April 28, 1999 a federal jury 
awarded $25,000 in compensa- 
tory' damages and $75,000 in punitive 
damages to New York prisoner Ronald 
Maurer. 

Three years earlier Maurer filed a pro 
se complaint claiming that he had been 
subjected to retaliation for trying to ex- 
pose corruption at Sing Sing state prison. 
Maurer said he was falsely accused of 
disciplinary violations and placed in seg- 
regation after he complained that a 
sergeant on the Inmate Grievance Reso- 
lution Committee had thrown away 
prisoners’ grievances. 

After fi ling a complaint about the dis- 
carded grievances, Maurer was infracted 
for a series of disciplinary charges, includ- 


guards and prison officials. Senate Ma- 
jority Leader Richard Polanco, D-Los 
Angeles, called it, “unbelievable” that 
Rigg remains in limbo while Farris has 
been rehired, according to the San Fran- 
cisco Chronicle. 

Farris was rehired as associate war- 
den at High Desert State Prison in 
Susanville, California. His appointment 
is “very, very consistent with the 
department’s thumbscrew mentality,” 
Leroy Lounibos, Jr., one of Rigg’s at- 
torneys told the Chronicle “It is a 
mentality that grinds up the heroes and 
honors the scoundrels. It degrades and 
demoralizes the good people in the 
prison system.” ■ 

Nets $100,000 in Damages 

ing trying to organize a protest against 
double bunking. He claimed in his law- 
suit that Lt. Robert Patterson had 
fabricated and then found him guilty of 
that charge. 

Maurer spent 210 days in solitary as 
a result of the disciplinary conviction; he 
was later exonerated by a prison superin- 
tendent and transferred to Attica. 

The jury found that Patterson had 
violated Maurer’s constitutional rights by 
retaliating against him. David Marriott, an 
attorney with Cravath, Swaine & Moore, 
the law firm that took over Maurer’s case, 
said the $ 1 00,000 award was one of the 
largest in New York retaliation suits. ■ 

Source: New York Times 
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Suicides at Connecticut Prison Raise 
Concerns about Mental Health Care 


I n unrelated incidents, two women 
prisoners at the York Corr. Institu- 
tion in East Lyme, Connecticut committed 
suicide within a ten-day period in March, 
1999. 

Linda Hogan was found hanging in 
her cell on March 1 1 and died the next 
day. On March 21,1 999, Bobbi-Jo Garcia 
hung herself with a bed sheet; she had 
been placed in the prison’s medical unit 
the day before based on a psychological 
assessment, and was supposed to be un- 
der close observation. 

Soon after the suicides, five employ- 
ees with the University of Connecticut 
Health Center, which provides medical 
services at the York prison, were sus- 
pended or reassigned. The two deaths 
also resulted in a review of Dept, of Cor- 
rections policies related to prisoner 
classification and staff training. 

On March 26 the supervisor of men- 
tal health services at the York facility, 
Karen M. Graf, quit. “It is simply not pos- 
sible with the existing number of staff 
hours available to provide adequate men- 
tal health assessments ... and to ensure 
that [prisoners] with mental health needs 
receive the necessary mental health in- 
tervention,” she wrote in a memo to Ken 
Parker, the CEO of Uni v. of Connecticut 
Correctional Managed Health Care. 
Parker stated he did not share Grafs con- 
cerns, saying there were adequate mental 
health resources at the facility. 

On March 3 1 York prisoner Nancy 
Forty threatened to slash her throat with 
a 12-inch piece of glass from a broken 
mirror; the following day, prisoner 
Rosalind Lewis twice tried to commit sui- 
cide while in the facility’s mental health 
unit. Prison staff intervened in both inci- 
dents. 

Union officials representing guards 
at the York facility held a press confer- 
ence on April 2 criticizing the DOC’s 
leadership and calling for improvements 
at the prison. “They are cutting corners, 
cutting costs, at the expense of staff and 
inmates,” said Daniel Kelley, the union 
steward. Several dozen guards and 
nurses later demonstrated outside the 
prison, calling for an increase in staff. 

The Connecticut chapter of the 
ACLU has askedaU.S. District Court to 


send an independent panel into the York 
Corr. Institution to review the facility’s 
mental health services. The request was 
filed under a 1 988 consent decree that cre- 
ated the panel to monitor medical care at 
the prison. | 

Sources: Connecticut Post, Hartford 
Courant 

California Governor 
Vetoes Parole Reform Bill 

C alifornia Governor Gray Davis 
vetoed a bill that would have di- 
verted “low-risk” parole violators into 
community-based programs rather than 
send them back through a “revolving 
door” to an already overcrowded state 
prison system. 

Some critics call the veto quid pro 
quo for the $2 million donated to Davis’ 
campaign last year by the California Cor- 
rectional Peace Officers Association 
(CCPOA), which represents California 
prison guards. Davis said the parole re- 
form bill “could result in the 
implementation of unproven intermediate 
sanctions for parole violators, potentially 
posing a danger to public safety,” the 
Fresno Bee reported. 

The state would have established 
programs to try “intermediate sanctions” 
for low risk parole violators. It also would 
have set up community-based drug treat- 
ment and counseling, daytime check-in 
centers and home detention with elec- 
tronic monitoring. 

Nonpartisan groups, including the 
Little Hoover Commission and a commis- 
sion dominated by law enforcement 
officials, had recommended restructuring 
of the state’s parole system for low-risk 
offenders to reduce recidivism, lower 
prison costs, and relieve the demand for 
new prison construction created by an 
already overwhelmingly overcrowded 
prison system. 

New state prisons, of course, would 
create more CCPOA jobs, more CCPOA 
dues, and more advancement and promo- 
tion opportunities for CCPOA member 
guards. | 

Sources: Fresno Bee, Little Hoover Com- 
mission 


California Illegally 
Dumps Parole Records 

by W. Wisely 

C alifornia Department of Correc- 
tions prisoncrats were caught 
illegally dumping confidential docu- 
ments about parolees in a dumpster 
near the new Metreon entertain- 
ment center in San Francisco, 
according to Michael Taylor’s June 
19, 1999 article in the San Fran- 
cisco Chronicle. Some papers, 
including arrest reports, and new 
addresses for parolees, were scat- 
tered among crowds of tourists by 
a strong wind. 

One file was a week-old po- 
lice teletype “notice of arrest.” The 
notice mentioned detailed personal 
and confidential information, in- 
cluding birth date, and prison 
identification numbers, for a parolee 
named Eric. Kenny, according to 
another of the thousands of docu- 
ments discarded against the 
department’s regulations, had a 
parole violation for robbing an adult 
bookstore and testing positive for 
cocaine. Ronald’s residence veri- 
fication gave away his current 
address, and Neal had absconded 
on parole the documents showed, 
according to the Chronicle. 

The files were dumped by em- 
ployees at the department’s Parole 
and Community Services Division. 
That division, which coordinates 
parole information, was in the pro- 
cess of moving, so staff just 
lightened the load. “Jesus Christ,” 
Steve Schroeder, the division’s re- 
gional manager, told the Chronicle, 
when he learned of the document 
dumping, “1 hate to hear that.” 

Schroeder said many of the 
confidential files “are supposed to 
go with the parole agents.” Files 
more than 90 days old are slated 
for shredding by a salvage com- 
pany. He promised an investigation 
and ordered San Francisco staff to 
empty the dumpster. Steve Fama, 
an attorney with the Prison Law 
Office, said dumping the files 
“sounds, at best, sloppy and per- 
haps criminal.” | 
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Prisoner Strip Search Warrants Fourth Amendment Analysis 

by Ronald Young 


T he court of appeals for the Fifth 
circuit held that a prisoner’s 
Fourth Amendment claim alleging unrea- 
sonable multiple strip searches 
performed on him by a female guard were 
not frivolous, as would warrant dismissal 
under the PLRA. The court also held that 
the Fourth Amendment, rather than the 
Eighth Amendment, applies to this type 
of prisoner search when analyzing it in 
the Fifth circuit. 

J immy Ray Moore, a Texas state pris- 
oner at the Beto Unit, filed a 42 U.S.C. § 
1983 civil rights action “against prison 
officials alleging that multiple strip and 
body cavity searches performed by a fe- 
male officer violated his First Amendment 
right to free exercise of religion. Fourth 
Amendment right to be free from unrea- 
sonable searches and seizures, and his 
Eighth Amendment right to be free from 
cruel and unusual punishment.” 

Moore alleged that in 1996 Barbara 
Carwell, a TDCJ-1D prison guard, per- 
formed strip and body cavity searches 
on him. At the time of the searches there 
were several male guards present and 
directing the activity. Moore claimed 
“that the sole purpose of the searches 
was to harass and intimidate him.” 

The magistrate judge dismissed 
Moore’s claims as frivolous under 28 


U.S.C. § 1 9 1 5(e)(2)(B)(i) & (ii), holding 
that the defendants were entitled to 
immunity from Moore’s Fourth 
Amendment claims because the con- 
stitutionality of searches was clearly 
established under Letcher v. Turner , 968 
F.2d 508 (5th Cir. 1992). Letcher held 
that “the mere presence of female of- 
ficers during emergency circumstances 
did not violate the Fourth Amend- 
ment.” 

The appeals court held “that the con- 
stitutionality of the searches ... was not 
clearly established at the time,” and “the 
facts are markedly different than in 
Letcher .” It further noted that “the need 
for a particular search” must be balanced 
“against the invasion of the prisoner’s 
personal rights caused by the search.” 
See: Elliott v. Lynn , 38 F.3d 1 88 (5th Cir. 
1994). 

Moore alleged that the female guard 
conducted the searches “despite the ab- 
sence of emergency or extraordinary 
circumstances.” Fie also contended “that 
the male guards were present during the 
search” and could have conducted it 
themselves. 

Citing Bell v. Wolfish , 441 U.S. 520, 
99 S.Ct. 1861 (1979), the appeals court 
stated, “We must consider the scope of 
the particular intrusion, the manner in 


which it is conducted, the justification for 
initiating it, and the place in which it is 
conducted.” It went on to hold that as- 
suming Moore’s allegations to be true, 
his claim is not frivolous and he could be 
entitled to relief for a Fourth Amendment 
violation. 

Accordingly, the appeals court, in 
reversing the dismissal of Moore’s 
Fourth Amendment claims, reiterated 
that the majority opinion in United 
States v. Lilly , 576 F.2d 1240 (5th Cir. 
1 978), which placed scrutiny of prisoner 
searches within a Fourth Amendment 
analysis, “is still the law of the Fifth 
circuit ...concerning visual body cav- 
ity searches in the prison setting.” As 
a result of that analysis, however, the 
appeals court also affirmed the magis- 
trate judge’s dismissal of Moore’s 
Eighth Amendment claim. 

Moore’s First Amendment claim 
concerning the searches being a viola- 
tion of his religious rights was 
dismissed by the magistrate judge us- 
ing the now defunct Religious 
Freedoms Restoration Act. The appeals 
court remanded that claim “for review 
under Employment Div. v. Smith, 494 
U.S. 872, 110 S.Ct. 1595 (1990). See: 
Moore v. Carwell, 168 F.3d 234 (5th Cir. 
1999). ■ 
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Amended Complaint Filed 
Outside Limitations Period 
Relates Back 

A federal district court in Michi- 
ZVgan held that an amended com- 
plaint using proper names for “John Doe” 
defendants, filed outside the statute of 
limitations was not untimely because the 
claims related back to the original com- 
plaint. The court also held that a genuine 
issue of material fact as to whether guards 
were deliberately indifferent in failing to 
prevent assault by other prisoners pre- 
cluded summary judgment. 

Derrick Daily was confined in the 
Wayne County Jail when he was alleged 
assaulted by fellow prisoners on Novem- 
ber 8, 1994. On November 7, 1997, he 
brought suit against jail officials and 
guards for failing to protect him from the 
assault. Daily named eight “John Doe” 
defendants in his original complaint but 
promptly amended the complaint upon 
learning the identities of those parties. 

Defendants moved for summary 
judgment, arguing that Daily’s claims 
against the newly named defendants were 
barred by the statute of limitations and 
that he failed to present an issue of mate- 
rial fact with respect to any of his claims. 

The court noted that the statute of 
limitations for civil rights claims in Michi- 
gan is three years, Carroll v. Wilkerson , 
782 F.2d 44, 45 (6th Cir. 7986); and Wilson 
v. Garcia , 471 U.S. 261, 105 S.Ct. 1938 
( 1 985), and that since Daily amended his 
complaint after the statute of limitations 
ran, his claims against the newly named 
defendants would be untimely unless 
they related back to the original complaint. 

The court held that an amendment 
substituting a named defendant for a 
“John Doe” defendant, made outside the 
limitations period, relates back only if it 
meets the requirements of Fed.R.Civ.P. 
15(c). Ultimately, the court rejected the 
defendant’s argument that Daily's claims 
were untimely, finding that he met the re- 
quirements of Fed.R.Civ.P. 15(c). 

The court also rejected the 
defendant’s alternative argument, finding 
that when construed in the light most fa- 
vorable to Daily, the evidence established 
a genuine issue of material fact with re- 
spect to the issue of whether defendants 
were "deliberately indifferent to his con- 
stitutionally protected needs.” See; Daily 
v. Monte, 26 F.Supp.2d 984 (E.D. Mich. 
1998). ■ 


Letters 

California Visits Reinstated 
after Food Boycott 

On December 17, 1998, an at- prisoners staged a food boycott by 
tempted homicide occurred in refusing to allow guards to place 
building 7 of Facility 11 of the food trays in their cells. The very 
Solano State Prison in Vacaville, next day visits for whitaqirisoners 
California. were reinstated. 

The incident involved two white This is a new trend in Califor- 
prisoners who were celled together, nia since visiting was removed from 
All white prisoners were immedi- the Inmate Bill of Rights. Prison ad- 
ately placed on lock down and their ministrators are now trying to just 
visits were terminated. This in- eliminate visits altogether whenever 
eluded visits behind glass. an incident occurs. It isn’t right, but 

The following week we were it’s on prisoners here to struggle 
still on lockdown with no visits, together and change these draco- 
Christmas was just a few days nian policies, 
away. The prisoners involved in the 

original incident were in the hole. D.R., Vacaville, CA. 

In order to regain their visits white 


Reviews 

A Guide to the Prison Litigation Reform Act 
by John Boston 
Review by Paul Wright 

The passage of the Prison Liti- Boston has authored A Guide 

gation Reform Act (PLRA) in to the PLRA. This 70 page book- 
1996 has significantly changed let gives the most detailed, 
many aspects of prison and jail liti- comprehensive overview of the 
gation. The PLRA makes it PLRA and the published and un- 
increasingly difficult for prisoner published court rulings interpreting 
plaintiffs to achieve meaningful or it available in print anywhere, 
significant relief in the courts, either The Guide discusses and ana- 
in the way of damages or injunc- lyzes each and every provision of 
tive relief. Institutional reform the PLRA. This includes; limits on 
litigation is virtually a dead letter as attorney fee awards, consent de- 
a result. That said, an understand- cree and injunction termination, 
ing of the PLRA as applied and administrative exhaustion, three 
interpreted by the courts is abso- strikes, special masters, emotional 
lutely essential for anyone litigating and mental injury claims, filing fees 
a prison or jail suit in federal court, and costs and much more. Anyone 
John Boston is one of the fore- litigating a prison or jail claim to- 
most authorities on prison and jail day should get a copy of this 
litigation in America today. He booklet. The Guide is available for 
heads the prisoners’ rights project $8.00 to prisoners, $10.00 to non- 
of the New York City Legal Aid prisoners, plus $ 1 .50 postage from: 
Society and is the co-author of the SPN, 955 Massachusetts Ave. 
Prisoners Self Help Litigation PMB 339, Cambridge, MA 
Manual. 02139-3180. 
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Heck Not Applicable to Ad Seg 

Only “Available” Exhaustion Required Magazine Wizard ad 


A federal district court in Califor- 
iia held that the principles of 
Heck v. Humphrey , 5 1 2 U.S. 477 ( 1 994), 
do not apply to claims that do not in- 
volve deprivation of good-time credits. 
The court further held that purely mon- 
etary claims do not require exhaustion of 
administrative remedies. 

On April 1 7, 1 997, a guard found an 
exacto blade hidden in a tobacco can in 
Patrick York’s prison cell. As a result, York 
was placed in administrative confinement 
(ad seg) for an unspecified period of time. 
Exactly one year later, York filed a nebu- 
lous civil rights complaint alleging a 
violation of his “due process Miranda 
rights.” 

The defendants moved for dismissal 
on two grounds. First, they assert that 
York’s claim was not cognizable because 
the disciplinary finding had not been in- 
validated. Second, they contend that 
York’s claim was barred because he failed 
to exhaust his administrative remedies, 
as required by the Prison Litigation Re- 
form Act (PLRA). 

Analyzing the defendants’ motion 
under the standard of review for 
Fed.R.Civ.P. 12(b)(6), the magistrate 
found that in Edwards v. Balisok , 520 
U.S. 64 1 ( 1 997), the Supreme Court made 
clear that Heck applied to “prison admin- 
istrative rulings.” Flowever, according 
to the magistrate, the scope of Edwards 
is limited to decisions involving depriva- 
tion of good-time credits. 

In this case, York was simply placed 
in ad seg. Unlike the prisoner in Edwards , 
York never made any good-time credit 
allegations. Although the magistrate rec- 
ognized a “divergence of opinion among 
the circuits” on this issue, the court 
found Brown v. Plant , 131 F.3d 163 (DC 
Cir. 1997) [PLANov. ‘98], to be “persua- 
sive enough” to deny the defendants’ 
motion on the cognizability claim. 

The defendants’ failure to exhaust 
claim was two-fold. First, they contended 
that York’s complaint failed to allege he 
appealed his claim through each level of 
the prison grievance process. Next, they 
argued that the PLRA’s administrative 
exhaustion requirement “also includejs] 
the California State Board of Control” 
process of the State Tort Claims Act 
(CTCA). 


As to the first point, the magistrate 
recognized a case law split, but sided with 
the courts that found the PLRA does not 
require exhaustion of futile administrative 
remedies. Since the grievance procedure 
ofthe California DOC provides no mecha- 
nism for monetary compensation, the 
court concluded that the remedy is not 
“available” within the meaning of 42 
U.S.C.§ 1997e(a). 

On the second point, the court ob- 
served that the defendants “cite no 
primary or secondary authority support- 
ing their position.” In any event, all 
district courts to consider the issue de- 
clined to apply CTCA exhaustion 
requirements to federal civil rights litiga- 
tion. 

In sum, the court found that the de- 
fendants failed to carry their burden under 
Rule 12(b)(6) to justify dismissal. How- 
ever, the court did outline a framework 
that may warrant summary judgment on 
the due process issue. It should also be 
noted that the magistrate conducted a 
very liberal analysis of York’s complaint, 
and no mention was made of the PLRA’s 
physical injury provision. York v. 

Huerta-Garcia, 36 F.Supp.2d 1 23 1 (SD CA 
1999) B 

$100,000 Settlement 
in South Carolina Jail Death 

O n May 12, 1999, Spartanburg sures state and local governments 
county in South Carolina an- j n South Carolina, 
nounced it would pay $100,000 to i n the aftermath of Pruitt’s 
settle a wrongful death suit filed by death, jail director Larry Powers 
the estate of a prisoner. On June 7, fj re d the nurse and suspended the 
1998, John Pruitt, a detainee in the two guards, without pay, for three 
Spartanburg county jail, collapsed days, who had ignored Pruitt’s plea 
and died of a heart attack. Five for medical attention, 
hours before his death Pruitt had T h e 600 bed jail has announced 
complained to jail stall of chest, plans to provide 24 hour medical care 
stomach and arm pains. They took to its prisoners, which entails doubling 
no action. thejail’s medical budgetto $500,000 a 

Pruitt’s estate sued the county y ear an d doubling thejail’s current 
jail for medical neglect. The county medical staff of two nurses and apart 
settled by agreeing to pay the es- time doctor. ■ 
tate $100,000 from the South 

Carolina Insurance Reserve Fund, Source: Post and Courier. 
a taxpayer funded agency that in- 
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Retaliatory Acts Need Not ‘‘Shock the Conscience” 

to be Actionable 


T he Sixth Circuit court of appeals, 
sitting en banc, has held that 
prisoners who claim retaliation for con- 
stitutionally protected activities are no 
longer required to prove the retaliatory 
acts “shock the conscience.” Instead, 
they must prove that the retaliatory act 
would be sufficient to deter a person of 
ordinary firmness. 

This is an appeal of a summary judg- 
ment dismissal. Therefore, the facts are 
presented in the interpretation most fa- 
vorable to the prisoners. 

Earnest Bell and Thaddeus-X are 
Michigan state prisoners confined in ad- 
ministrative segregation. X signed a 
“Legal Assistance Request and Agree- 
ment,” approved by prison officials, 
agreeing to assist Bell in all legal con- 
cerns. X assisted Bell and other prisoners 
on a daily basis and prison guards as- 
sisted in the transfer of legal documents. 

After X helped Bell file a lawsuit nam- 
ing Michigan Department of Corrections 
(MDOC) officials as defendants, the 
guards began a campaign of harassment 
against Bell and X. They refused to pass 
legal materials between them and refused 
to give them pens and paper, despite hav- 
ing been shown the legal agreement. 

A guard told X he was going to be 
harassed and moved “to base,” the low- 
est floor of administrative segregation 
and the location where the mentally ill 
prisoners are housed, for filing too many 
grievances and lawsuits. He was then 
moved “to base.” The guard told him that 
“'no one could stop them from punish- 
ing’ him and ‘now see how well you can 
concentrate on your legal work with all 
the shit and noise down here, it’s people 
like you that stressed-out our buddy Sgt. 
Garrison. A few months down here 'will 
stress you out and you won’t be able to 
file no lawsuits." 

X claimed that: 1 ) "‘on base” the men- 
tally ill prisoners throw human waste and 
urine at each other and at guards, making 
X afraid to leave his cell; 2) that he was 
intentionally placed next to a prisoner who 
refused to bathe and urinated on the floor 
and out the bars; 3) that the foul odor 
made him ill; 4) the mentally ill prisoners 
frequently flooded the gallery with wa- 


by Matthew T. Clarke 

ter; 5) the mentally ill prisoners’ constant 
banging on metal lockers made it impos- 
sible for him to sleep; 6) the guard refused 
to give him cleaning supplies to clean his 
filthy cell; and 7) the guard prevented a 
prison porter from giving him the stan- 
dard issue cleaning supplies. 

The guard also told Bell that he had 
been assigned to harass him for suing 
the warden and deputies. From then on, 
the guard brought Bell cold food, telling 
him that this treatment would continue 
until the lawsuit was dropped. 

Bell and X filed a civil right suit un- 
der 42U.S.C. § 1983, claiming violation of 
their Eighth Amendment rights to be free 
from cruel and unusual punishment and 
retaliation for exercising their First 
Amendment right to access the courts as 
well as other claims not specified in the 
court’s opinion. The defendants claimed 
that it was not their job to move legal ma- 
terials between prisoners and that X was 
moved on base for unspecified “Depart- 
ment rule violations.” Defendants moved 
for summary judgment. 

The Magistrate Judge recommended 
that the retaliation and Eighth Amend- 
ment claims go to trial and all other claims 
be dismissed. The defendants filed ob- 
jections and the District Judge granted 
them summary judgment on all of the is- 
sues. The prisoners then appealed to the 
Sixth Circuit. 

In a lengthy and well-reasoned opin- 
ion, the Sixth Circuit analyzed the law 
regarding retaliation and its application 
to prisoner cases. Initially, the court noted 
that it had been applying the wrong stan- 
dard to retaliation cases, requiring that 
the retaliatory conduct “shock the con- 
science.” It specifically overruled all 
previous eases (largely unpublished) to 
the contrary and adopted the analysis of 
Grahamv. Conner, 490 U.S. 386 (1989). In 
Graham , the Supreme Court held that the 
“shock the conscience” test applies only 
to constitutional claims brought under the 
generalized notion of due process and 
“should not be used when an enumer- 
ated constitutional right is available as a 
source of protection.” 

The court noted that much of the liti- 
gation under the First Amendment was 


in the area of free speech and required 
that the protected activity be on matters 
of a public concern. It refused to place 
this requirement on the plaintiffs, noting 
that their claim was under the Petition 
Clause of the First Amendment, not the 
Free Speech Clause. Furthermore, the 
public concern requirement was for pub- 
lic employees exercising their free speech 
rights, intended to prevent employees’ 
free speech on private issues from dis- 
rupting the operation of the government 
office, and could not apply to prisoners 
attempting to exercise their 
well-established constitutional right of 
access to courts. Because a ‘“public con- 
cern’ limitation would eliminate all 
prisoner suits protected by access to the 
courts; clearly a j udicial gloss on the First 
Amendment Free Speech Clause derived 
from the public employment setting is not 
an appropriate vehicle for annulling 
elaborate bodies of statutory law such as 
the habeas corpus statutes.” 

The court reasoned Bell had a con- 
stitutional right of access to courts, but 
X had no independent right to assist Bell 
unless Bell could not litigate on his own. 
Because Bell claimed he was unable to 
understand the law and not able to be 
given any assistance by untrained pris- 
oners working in the law library, the court 
held that X had a right to assist Bell. 

Pursuant to Lewis v. Casey, 51 8 U.S. 
343 (1996), to press a claim of interfer- 
ence with access to courts, the prisoners 
would have to prove actual harm, such 
as being unable to file a document in court 
on time so that the proceeding was lost. 
However, when the claim is of retaliation 
resulting from legitimate access to courts, 
the harm requirement falls away and the 
prisoner need only show thatihe adverse 
consequences flowed from the constitu- 
tionally protected activity. Cf. Hines v. 
Gomes , 108 F.3d 265 (9th Cir. 1997), cert, 
denied, 118 S.Ct. 2339 (1998), Dixon v. 
Brown , 38 F.3d 379 (8th Cir. 1994). The 
court explained that “the retaliation in it- 
self is a violation of the constitution.” 

The court adopted the holding of 
Bloch v. Ribar, 1 56 F.3d 673 (6th Cir. 1998) 
that a retaliation claim “entails three ele- 
ments: C) the plaintiff engaged in 


November 1999 


18 


Prison Legal News 



protected conduct; 2) an adverse action 
was taken against the plaintiff that would 
deter a person of ordinary firmness from 
continuing to engage in that conduct; 
and 3) there is a causal connection be- 
tween elements one and two— that is, the 
adverse action was motivated at least in 
part by the plaintiff’s protected conduct.” 
However, the court noted that a flexible 
approach is necessary depending on the 
context of the retaliation claim and that, 
since there is no justification for harass- 
ing people for exercising their 
constitutional rights, the effect of the 
adverse action on the protected right 
need not be great to be actionable. Even 
trivial harassment is actionable if there is 
enough of it; the effect is to be measure 
against the totality of the harassment. 
The court noted that this standard, which 
originated in Bart v. Telford , 677 F.2d 622 
(7th Cir. 1982), was implicitly adopted by 
the D.C. Circuit in Crawford-El v. Britton, 
951 F.2d 1314 (D.C. Cir. 1991), after re- 
mand, 93 F.3d 813 (D.C. Cir. 1996), and by 
the Supreme Court in Ruttan v. Republi- 
can Party of Illinois, 497 U.S. 62 ( 1 990). 
Whether a harassment campaign is suf- 
ficient to state a claim under § 1983 is a 
question of fact, not dismissable as a 
matter of law. 

The court held that the definition of 
adverse action must be also flexible and 
context specific. Obviously, prisoners are 
in an adverse environment and may be 
expected to endure more adverse action 
than an average citizen before it rises to 
the level of actionable retaliation. “Re- 
taliation against a prisoner is actionable 
if it is capable of deterring a person of 
ordinary firmness from exercising his or 
her right to access the courts.” Because 
the district court failed to apply this stan- 
dard, the case was returned to the district 
court for a proper determination using 
this standard. 

The prisoner need also prove the 
adverse action was motivated by the pro- 
tected conduct. “Once the plaintiff has 
met his burden of establishing that his 
protected conduct was a motivating fac- 
tor behind any harm, the burden of 
production shifts to the defendant. 

Mount Healthy City Sch. Dist. 
Board ofEduc. v. Doyle, 429 U.S. 274 
( 1 977). If the defendant can show that he 
would have taken the same course of 
action in the absence of the protected 
activity, he is entitled to prevail on sum- 


mary judgment. In this case the defen- 
dants have done little more than deny the 
allegations put forth by plaintiffs.” The 
court held that this was not enough to 
allow the defendants to prevail on sum- 
mary judgment. 

The court held that X stated sufficient 
facts for his Eighth Amendment claim to 
survive summary judgment. Under 
Helling v. McKinney, 503 U.S. 1 (1992), a 
prisoner need only show that prison offi- 
cials were deliberately indifferent to a 
condition of confinement posing a sub- 
stantial risk of harm to his health. The risk 
must be “so grave that it violates con- 
temporary standards of decency to 
expose anyone unwillingly to it.” 

The court held that the prison offi- 
cials knew that the sickening conditions 
on base and they did nothing to rectify 
them despite the fact that “prolonged ex- 
posure to them could be found to fall 
below minimum civilized standards by 
posing a substantial risk to X’s health.” 
Therefore, the claim was sufficient to sur- 
vive summary judgment. 

The case was returned to the district 
court for trial of the retaliation and Eighth 
Amendment claims. See: Thaddeus-X v. 
Blatter, 175 F.3d 378 (6th Cir. 1999)(en 
banc). B 
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Sheriff Liable for Inadequate Staffing 
and Refusing Medical Treatment to Assaulted Prisoner 


T he Tenth Circuit court of appeals 
held that a sheriff may be liable 
for insufficient jail staffing and refusing 
medical treatment to a prisoner who was 
beaten by other prisoners. 

Genaro Lopez was a prisoner in the 
Jackson County Oklahoma jail. The day 
he arrived at the jail and was placed in 
general population, another prisoner, who 
accused him of messing around with the 
other prisoner’s sister and mother, poked 
him in the stomach with a broom, spit on 
him, and threatened to kill him. He re- 
ported this to a jailer, who took him to an 
office to make a statement. 

Lopez told the jailer he was afraid the 
other prisoners would assault him if he 
returned to the same cell. Nonetheless, 
he was returned to the same cell. He was 
beaten and kicked by four other prison- 
ers within minutes. The jailer returned 
about ten minutes later and Lopez asked 
to be taken to a hospital. The jailer re- 
moved Lopez from the cell, took him to an 
office, and placed a telephone call. The 
jailer then told Lopez he could not take 
Lopez to the hospital unless he was un- 


conscious and moved him to another cell, 
giving him some aspirin. 

The next day, Lopez made bond and 
visited the hospital where he was treated 
for contusions and sprains. His physician 
diagnosed him with “severe contusion to 
the skull with post-concussion syndrome 
and severe strain to the cervical, thoracic 
and lumbosacral spine.” Lopez sued the 
Sheriff of Jackson County under the fed- 
eral civil rights statute, 42 U.S.C. § 1983, 
for failing to prevent the assault and re- 
fusing him medical treatment. The sheriff 
filed a motion for summary judgment that 
the district court granted. 

Lopez argued that the sheriff was li- 
able for failing to properly train and 
supervise his employees, for allowing in- 
adequate conditions at the jail, and for 
being indifferent to his serious medical 
needs. The Tenth Circuit held that, be- 
cause Lopez failed to even name the jailer 
involved and there was some evidence 
the sheriff trained at least one guard, sum- 
mary judgment was properly granted on 
the failure-to-train issue. However, the 
court also held that there was evidence 


of chronic understaffing in the deposi- 
tion of a former guard, two reports issued 
by the state Jail Inspection Division, and 
in the sheriff’s admission to the inspec- 
tors where he Warned the problems on 
insufficient funding. The sheriff also 
knew that the understaffing was danger- 
ous because there had been prior 
assaults. Therefore, Lopez supplied suf- 
ficient evidence to survive summary 
judgment on the jail conditions issue. 

In making its findings, the district 
court speculated that the person the jailer 
telephoned following the assault was the 
sheriff. This raised a material fact issue 
regarding the sheriff’s personal involve- 
ment in denying Lopez medical treatment. 
The district court held that Lopez failed 
to show sufficient injury because he 
merely complained of “contusions and 
sprains.” Discounting the district court’s 
characterization of Lopez’s injuries as 
“understating the record,” the Tenth Cir- 
cuit reversed the granting of summary 
judgment on that issue as well. See: 
Lopez v. LeMaster, 172 F.3d 756 (10th 
Cir. 1999). ■ 
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Second Circuit Holds Heck and Edwards No Bar to Prisoners Challenging 
Condition, not Duration, of Disciplinary Confinement 


T he Second Circuit court of ap- 
peals has held that prisoners 
who have no recourse under the fed- 
eral habeas corpus statute may file a 
federal civil rights suit challenging 
their conditions of confinement due to 
prison disciplinary or administrative 
action. 

Eric Jenkins, a New York state pris- 
oner, filed a civil rights suit under 42 
IJ.S.C. § 1983, claiming that a guard 
violated his constitutional right to pro- 
cedural due process in two prison 
disciplinary hearings. The district 
court dismissed the suit, dismissing 
the claim based on the second hearing 
as being barred by Edwards v. Balisok , 
520 U.S. 641 (1997) and Heck v. 
Humphrey , 5 12 U.S. 477 ( 1 994). Jenkins 
appealed only the claim based on the 
second hearing. 

Accepting all of the facts alleged 
in the complaint as true, the court de- 
termined that the sole issue was 
whether a prisoner was barred by Heck 
and Edwards from alleging, in a § 1983 
suit, a constitutional violation arising 
out of disciplinary sanctions that do 
not affect his length of confinement. 
The court then conducted a lengthy, 
well-reasoned analysis of the law on 
that issue. 

In Heck , a prisoner filed a suit chal- 
lenging the procedures used in 
obtaining his conviction and request- 
ing solely monetary damages. The 
Supreme Court then announced the 
Heck rule, that a prisoner must prove 
that his conviction or sentence has 
previously been reversed before at- 
tempting to recover damages in a suit 
that necessarily implies the invalidity 
of the conviction or sentence. In 
Edwards , the Supreme Court held that 
the Heck rule applied to prison disci- 
plinary (or parole revocation) 
proceedings in which good time was 
taken and a prisoner could not recover 
damages for an unconstitutional dis- 
ciplinary proceeding without first 
proving the result of the proceeding 
had been reversed. 

The court noted that, in Spencer 
v. Kemna , 1 18 S.Ct. 978 ( 1998), a major- 


ity the Supreme Court held in dictium 
that it might be possible for a prisoner 
to challenge the procedures used in 
parole revocation proceeding (which is 
similar to a prison disciplinary proceed- 
ing) if the result would not necessarily 
imply the invalidity of the revocation. 
In a concurring opinion in Heck , even- 
tually joined by a majority of the court. 
Justice Souter noted that there were 
cases in which federal habeas corpus 
might not be available to prisoners (ei- 
ther because they were not “in custody” 
or were not challenging the duration of 
confinement) and § 1983 had to be 
available to them. 

The court held that the Supreme 
Court “has never announced that the 
Heck rule bars a prisoner’s challenge 
under § 1 983 to an administrative or dis- 
ciplinary sanction that does not affect 
the overall length of his confinement” 
and “nothing in Supreme Court prece- 
dent requires that the Heck rule be 
applied to a challenge by a prisoner to 
a term of disciplinary segregation.” The 
court agreed with the Supreme Court’s 
implicit holding that some kind of fed- 
eral remedy--habeas corpus or § 
1983— must be available. Therefore, it 
held that a prisoner “challenging the 
validity of a disciplinary or administra- 
tive sanction that does not affect the 
overall length of the prisoner’s confine- 
ment is not hatred b\ Heck and 
Edwards. “ 

The court noted that its opinion in 
Black v. Coughlin , 76 F.3d 72 (2d Cir. 

1 996), might be interpreted as applying 
Heck to all prison disciplinary chal- 
lenges. It clarified that “we should now 
read Black as applying only to chal- 
lenges to the fact or length of a 
prisoner’s confinement where federal 
habeas corpus is otherwise actually 
available.” 

The court also noted that “a pris- 
oner pursuing a § 1 983 claim still faces 
considerable hurdles before his claim 
may be heard on its merits.” Following 
the Supreme Court’s holding in Sandin 
v. Conner, 515 U.S. 472 (1995), the Sec- 
ond Circuit “adopted a two-part test 
governing due process challenges to 


prison disciplinary proceedings” in 
Frazier v. Coughlin, 81 F.3d 3 1 3 (2d Cir. 
1996). To prevail, the prisoner “must 
establish both that the confinement or 
restraint creates an ‘atypical and sig- 
nificant hardship’ under Sandin, and 
that the state has granted its inmates, 
by regulation or by statute, a protected 
liberty interest in remaining free from 
that confinement or restraint.” There 
“is no bright line rule regarding the 
length or type of sanction that would 
give rise to an ‘atypical and signifi- 
cant hardship,”’ but “this standard 
would not be met unless the disci- 
plinary and administrative sanctions 
are onerus.” 

The judgment of the district 
court was vacated and the case 
returned to that court for further 
proceedings. See: Jenkins v. Haulbert, 
179 F. 3d 19 (2d Cir. 1999). ■ 
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Evidentiary Hearing Allowed 
in PLRA Consent Decree Terminations 


T he court of appeals for the 
Fourth circuit reaffirmed that the 
Prison Litigation Reform Act’s (PLRA) 
consent decree termination provisions are 
constitutional and also held that the 
PLRA provides no avenue for district 
courts to make after the fact findings to 
avoid termination. The court held that the 
state prison official defendants did not 
waive their rights under the PLRA by 
entering into the consent decree. The 
court did however hold that prisoner 
plaintiffs are entitled to an evidentiary 
hearing to avoid termination of consent 
decrees if they allege facts that, if true, 
would show an ongoing constitutional 
violation at the prison. 

In 1981 Virginia prisoners at the 
Powhatan Correctional Center (PCC) en- 
tered into an extensive consent decree 
with the prison’s officials. The decree 
governed a wide variety of conditions of 
confinement at PCC and settled a class 
action suit on those conditions. After the 
PLRA’s 1996 enactment, the defendants 
moved to terminate the consent decree 
under 1 8 U.S.C. § 3626(b)(2). The district 
court refused to hold an evidentiary hear- 
ing as requested by the prisoner plaintiffs 
and terminated the decree. The court of 
appeals affirmed. 

The appeals court refused to enter- 
tain a challenge to the constitutionality 
of § 3626(b)(2) by noting the Fourth cir- 
cuit had previously upheld the statute in 
Plylerv. Moore , 1 00 F.3d 365 (4th Cir. 1996) 
[PLN, Feb. 1997], 

The PLRA was enacted fifteen years 
after the consent decree in this case was 
signed. Not surprisingly, the decree did 
not contain any findings of constitutional 
violations that are now required by the 
PLRA. “The mere fact that one or more 
unconstitutional conditions may have 
existed at PCC when the consent decree 
was entered does not establish that the 
relief contained within the consent de- 
cree was the minimum necessary to correct 
the violation of federal rights. And, the 
PLRA does not provide an avenue for 
district courts to make, post hoc and nunc 
pro tunc, the findings required by 18 
U.S.C. § 3626(b)(2) in order to avoid ter- 
mination of a consent decree.” 


The court held the state did not 
waive its right to seek termination of the 
decree under the PLRA when, in 1981, 
they waived the right to have the court 
make findings of fact and conclusions of 
law on the prisoners’ claims. 

The court held that 18 U.S.C. § 
3626(b)(3) does not mandate a pre- termi- 
nation evidentiary hearing. [Editor’s Note: 
In Benjamin v. Jacobson , 172 F.3d 144, 
166 (2nd Cir. 1999)(en banc) [PLN, Aug. 
1999] the Second circuit reached the op- 
posite conclusion and held that prisoner 
plaintiffs had to be given an opportunity 
to show current, ongoing violations of 
federal law to avoid consent decree ter- 
mination.] 


I n the February, 1 998, issue of PLN 
we reported that the West Virginia 
Department of Corrections (DOC) had 
prohibited its prisoners from having per- 
sonal computers in their cells. In the 
previous decade West Virginia, New Jer- 
sey, Wyoming, Alaska and a prison in 
Washington had allowed prisoners to 
own personal computers. As part of the 
national “get tough on prisoners” trend, 
all of the prisons have eliminated their 
prison computer programs. West Virginia 
was the last to do so. 

Initially, the West Virginia DOC took 
the computers of two jailhouse lawyer 
prisoners who were using the computers 
to litigate cases against the DOC. The 
prisoners claimed their computers were 
seized in retaliation for their legal activi- 
ties. In a settlement, the computers were 
returned. The West Virginia DOC then 
made good on a threat it had made during 
the settlement negotiations and ordered 
the removal of all prisoner owned com- 
puters from its prison system. 

Several prisoners then filed suit in 
state court asserting various claims for 
relief. All the petitions were denied at the 
trial court level and consolidated and 
heard together by the West Virginia su- 
preme court, which affirmed. 


“Accordingly, we hold that a district 
court may, in its discretion, conduct a 
pre-termination evidentiary hearing to 
determine whether current and ongoing 
violations of federal rights exist. At a mini- 
mum, however, a district court must hold 
such a hearing when the party opposing 
termination alleges specific facts which, 
if true, would amount to a current and 
ongoing constitutional violation.” The 
court held that in this case there was no 
abuse of discretion in failing to hold an 
evidentiary hearing because the prison- 
ers tailed to al lege any facts in their motion 
which would amount to a current and 
ongoing violation of their federal rights. 
See: Cagle v. Hutto , 1 77 F.3d 253 (4th Cir. 
1999). ■ 


The court held that since prisoners 
have no right to typewriters, they have 
no right to computers. The court held that 
West Virginia prisoners have no state cre- 
ated property interests in possessing any 
property whatsoever while in prison be- 
yond what the corrections commissioner 
is gracious enough to allow them to have. 
The court held that the ten year policy of 
allowing prisoners to possess comput- 
ers did not create a property interest. 

The court also rejected claims that 
the computer ban restricted the prison- 
ers’ right of access to the courts, that the 
ban was in retaliation for the exercise of 
those rights or violated promissory es- 
toppel. 

PLN has extensively reported the 
importance of computer programs in re- 
habilitating prisoners and in providing 
them with meaningful job skills. Prison 
officials’ hostility to meaningful job skills 
programs and computer access by pris- 
oners is well documented. With the 
exception of Mathis v. Sauser, 942 P.2d 
1 1 1 7 (Alaska, 1997) [PLN, April, 1998], all 
prisoner litigation on possession of type- 
writers and computers has failed dismally 
in the courts. See: State ex rel Anstey v. 
Davis, 509 S.E.2d 579, 203 W.Va. 538 (WV 
1998). ■ 
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Washington Felony Infraction Law Struck Down 


A Washington state appeals 
court held that a state law 
allowing the felony prosecution of 
prisoners who are infracted in 
prison after having lost all good time 
credits violates the state constitution. 
The court also suggested that all 
Washington DOC infractions issued 
after 1995 may be invalid. 

In 1995 the Washington legis- 
lature enacted RCW 9.94.070 as 
part of HB 2010. its massive pris- 
oner bashing bill of that year. [PLN, 
Aug. 1995] RCW 9.94.070 states: 
"(1) An inmate of a state correc- 
tional institution who is serving a 
sentence for an offense committed 
on or after August 1, 1995, com- 
mits the crime of persistent prison 
misbehavior if the inmate knowingly 
commits a serious nfraction, that 
does not constitute a class A or 
class B felony, after losing all po- 
tential earned early release time 
credit. 

“(2) Serious infraction means 
misconduct that has been desig- 
nated as a serious infraction by 
Department of Correction rules 
adopted under RCW 72.09.130.” 

In 1995 the legislature also en- 
acted RCW 72.09.130 which 
required the DOC to create “a sys- 
tem that clearly links an inmate’s 
behavior and participation in avail- 
able education and work programs 
with the receipt or denial of earned 
early release days and other privi- 
leges.” Before and after 1995 the 
Washington DOC has relied on 
RCW 72.0 1 .090 to define and cre- 
ate serious infractions under WAC 
137-28. 

Aaron Brown is a Washington 
state prisoner convicted in 1996. 
He lost all his prison good time 
credits after being infracted by 
prison officials. In 1997 a guard 
allegedly ordered Brown to allow 
himself to be searched and Brown 
refused. Brown was then infracted 
for refusing to submit to a search, 
a violation of WAC 137-28- 
260-596. Because he had lost all 
good time credits. Brown was 
charged in Walla Walla superior 


court with Persistent Prison Mis- 
behavior. The trial court dismissed 
the charges, finding the statute was 
unconstitutional under Article 11 , 
Section 1 of the Washington con- 
stitution. The court of appeals for 
Division Three affirmed. 

The appeals court held that the 
state legislature improperly del- 
egated its authority to the DOC 
when it enacted RCW 9.94.070. 
While the legislature can, in some 
instances, delegate its legislative 
power, it must first provide ad- 
equate procedural^ rules. The court 
held that no such rules exist with 
RCW 9.94.070. 

The Washington DOC’s admin- 
istrative rules are exempt from the 
state’s Administrative Procedure 
Act. When felonies are at issue, 
state agencies must provide ad- 
equate notice for the procedural 
safeguards to pass constitutional 
muster. In quick order the court 
rejected the state's arguments that 
adequate procedural safeguards 
exist simply by virtue of giving pris- 
oners a copy of the prison rules. 
This is insufficient because when a 
felony is involved, as opposed to 
internal prison discipline, prisoners 
receive no notice of the potential 
felony effect of the infraction or that 
the serious infraction itself can con- 
stitute an element of a felony. 

‘in essence, DOC first decides 
what is a serious infraction. Then, 
internal review of the infraction pro- 
cess is accomplished by one of its 
own staff officers in the grade of 
lieutenant or above. This process 
may suffice for internal discipline, 
however, to permit DOC to both 
decide what constitutes a matter of 
internal discipline and what consti- 
tutes an element of a felony goes 
too far. The internal review, in this 
context, is too close to the charg- 
ing authority.... This violates the 
principle that one who charges 
should not also sit in judgment.” 

“Finally, providing for review 
after the fact by Personal Restraint 
Petition, criminal trial and direct 
appeal does not prevent a loss of 


liberty in the First place. An inmate 
gathering serious infractions, or 
even general infractions that may 
cumulate into serious infractions, 
does not get a jury trial or a judi- 
cial appeal.” To say nothing of 
counsel or an impartial decision 
maker. 

“Here, although the legislature 
adequately defined the crime in 
general terms, it unconstitutionally 
delegated its authority to DOC to 
Finally give the crime its complete 
deFinition. It did so by not retaining 
responsibility for final control over 
the authority it delegated on desig- 
nating any, let alone adequate, 
procedural safeguards.” 

Of signiFicant interest to Wash- 
ington prisoners who have received 
serious infractions and lost good 
time credits after 1995 is the fol- 
lowing: “Mr. Brown also contended 
that DOC failed to follow the ex- 
plicit requirement in RCW 
9.94.070(2) for the DOC to adopt 
rules under RCW 72.09.130. Al- 
though this appears technically 
correct, the trial court did not de- 
cide this issue. Instead, the trial 
court apparently accepted the 
proposition that the legislature leg- 
islated with reference to the 
existing rules defining serious in- 
fractions. We need not address this 
last contention because our discus- 
sion above is dispositive. We note, 
however, that the problem of pro- 
cedural safeguards discussed 
above would be further exacer- 
bated by DOC’s designating new 
serious infractions subsequent to 
the passage of RCW 9.94.070.” 
The implication is that when the 
DOC promulgated its new serious 
disciplinary infractions in 1995 it 
did so without statutory authority 
because it did not follow the cor- 
rect statute. This may allow for a 
successful challenge of all post 
1995 infractions that resulted in the 
ioss of good time credits. See: 
State v. Brown , 977 P.2d 1242, 
95 Wa.App. 952 (Wash. App. Div. 
3, 1999). ■ 
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Request for Telephonic Appearance Must Be Considered 


T he Idaho Court of Appeals held 
that a prisoner’s due process 
rights were violated when a magistrate 
failed to consider his request to appear 
telephonically in a child support action. 

In April, 1 997, the Idaho Bureau of 
Child Support (Bureau) brought an ac- 
tion for the collection of child support 
against Roy Garcia, a prisoner of the 
Idaho Department of Corrections who 
was incarcerated in Texas at the time. 

Garcia filed an answer to the com- 
plaint and a trial date was set for July 
10, 1997. On June 9, 1997, Garcia filed a 
motion to appear at the trial telephoni- 
cally, citing the impossibility of 
appearing in person while imprisoned 
in Texas. 

On July 8, 1997, a magistrate in- 
formed Garcia by letter that no action 
had been or would be taken on the 
motion because Garcia failed to request 
a hearing on the motion. A court trial 
was conducted on July 10, 1997, with- 
out Garcia’s participation. 

The magistrate entered a judgment 
against Garcia, ordering that he pay 
child support at a rate of $50 per month, 
per child, during his incarceration and 
at a rate of $23 1 per month beginning 
thirty days after his release from prison. 

Garcia appealed to the district 
court, assigning error to the 
magistrate’s failure to grant his motion 
to participate in the trial by telephone. 

The district court denied relief and 
Garcia appealed to the Court of Ap- 
peals, arguing that the proceedings in 
the magistrate court deprived him of 
due process of law. 

The court rejected the Bureau’s ar- 
gument that it was not seeking to 
deprive Appellant oflife, liberty or prop- 
erty, but was simply seeking to 
establish a child support obligation 
against him, stating: “We think it abun- 
dantly clear that money is ‘property’ 
and that suffering such a judgment is a 
deprivation of property that implicates 
due process rights.” 

Noting that due process is a flex- 
ible concept which requires a balancing 
of the private and governmental inter- 
ests at stake, the court held that Garcia 
was deprived of due process in the 
magistrate division because the court 


refused to consider his request to par- 
ticipate in the trial by telephone. 

The court vacated the judgment 
and remanded the case for a new trial 
but indicated that it was “not directing 
that Garcia’s request to appear by tele- 
phone must be granted.” Rather, the 
court concluded that the magistrate was 
“free to consider a spectrum of op- 
tions,” including: a personal 
appearance; appearance by telephone; 
the appointment of counsel and the 
presentation of testimony by deposi- 


A federal district court in Illinois 
leld that the Bureau of Prisons 
(BOP) violated a prisoner’s right to 
due process when it placed him in 
adm i n i strati ve segregation (ad seg)r 
transferred him to a different prison 
and denied him the ability to corre- 
spond with his son, who is also a 
prisoner, without affording him a 
hearing or telling him of the allega- 
tions against him. 

Mahfooz Rizvi is a federal pris- 
oner. He was imprisoned with his son 
at FCI Safford in Arizona when the 
BOP claimed Rizvi and his son were 
plotting to escape. They were placed 
in ad seg, taken to the local jail, then 
moved to a different BOP prison 
where he spent two more months in 
ad seg, all without being told why he 
was in ad seg and being transferred. 
Only when he sought, and was de- 
nied, permission to correspond with 
his son was Rizvi told he was ac- 
cused of attempting to escape from 
FCI Safford, an accusation Rizvi 
denies. Rizvi filed a petition for ha- 
beas corpus under 28 U.S.C. § 2241 , 
which the court granted. 

The court held that under Wolff 
v. McDonnell , 4 1 8 U.S. 539, 94 S.Ct. 
2963 ( 1 974) procedural due process 
required that prisoners be afforded 
advance, written notice of the 
charges against them, a written state- 
ment from the fact finder stating the 
evidence relied on and an opportu- 


tion; or delaying the trial until the pris- 
oner is released. 

“Given the probable futility of any 
effort to collect a meaningful amount 
of child support from Garcia while he is 
incarcerated, and the impossibility of 
predicting what his earning capacity 
will be when he is paroled” the court 
suggested that “simply postponing the 
trial until Garcia is released is an alter- 
native that may warrant consideration.” 
See: State Bureau of Child Support 
Services v. Garcia , 975 P.2d 793 (Idaho 
App. 1999). ■ 


nity to call witnesses and present 
evidence on their own behalf. The 
court observed Rizvi was afforded 
none of these protections and the 
BOP failed to follow its own rules. 

Apparently the BOP did a poor 
job briefing the issues in this case as 
they only addressed the mail claim. 
The court observed that if the escape 
allegation was in error, “the subse- 
quent ban on correspondence would 
not be a ‘legitimate’ interest in the 
order and security of penal institu- 
tions." 

As relief, the court ordered that 
Rizvi be allowed to correspond with 
his son unless the BOP conducted a 
hearing to determine the veracity of 
the information leading to his trans- 
fer. “If respondent decides to 
conduct a hearing, petitioner must be 
allowed to dispute the allegations in 
their entirety consistent with BOP 
regulations and the procedural re- 
quirements enumerated in Wolff . ” 

Readers should note that the rul- 
ing, while helpful to BOP prisoners, 
is unlikely to be upheld on appeal if 
the BOP appeals. The court applied 
the wrong analysis. With no loss of 
good time credits at issue, Wolff does 
not apply. Don’t put too much reli- 
ance on this case until or unless it is 
affirmed on appeal. See: Rizvi v. 
Crabtree , 42 F.Supp.2d 1024 (D OR 
1 999). ■ 
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Trial Required in Jail Attack 


A federal district court in New 
York held that a trial was re- 
quired to resolve disputed issues of 
material fact where a jail guard was ac- 
cused of assaulting a detainee. The court 
also held that the county could not be 
held liable for a single incident of vio- 
lence by one of its employees. 

Eugene Baker was a pretrial detainee 
in the Warren county jail in Lake George, 
New York. Sheldon Willett, a 260 pound 
jail guard, was called “fatboy” and told 
to move on by an unidentified prisoner 
after standing in front of the unit televi- 
sion set. Willett then stopped in front of 
Baker who told Willett, “Keep moving 


fatboy.” Willett later hit Baker in the back, 
while Baker was not looking. As a result. 
Baker fell off the table he was sitting on 
and struck his head on cell bars, suffer- 
ing a laceration that required stitches. 

Baker filed suit against Willett, the 
sheriff and the county claiming that 
Willett’s assault violated his constitu- 
tional rights. The defendants moved for 
summary judgment, which the court 
granted in part and denied in part. 

The court rejected the defendants’ 
claim that Baker’s injuries were insufficient 
to state a constitutional claim. The court 
held that Willett’s claim that Baker was 
startled and stumbled into the cell bars 


was a disputed issue of material fact re- 
quiring a trial to resolve. The court also 
denied Willett’s motion for qualified im- 
munity from money damages, ruling that 
detainees had a clearly established right 
not to be subject to gratuitous attack by 
jail guards. Therefore, if a jury rules in 
Baker’s favor and finds he was attacked, 
Willett will be liable for money damages. 

The court dismissed the claims 
against the sheriff and the county, find- 
ing that liability could not be imposed 
on a municipality based on a single, iso- 
lated incident. See: Baker v. Willett, 42 
F.Supp.2d 192 (NDNY 1999). ■ 


Race Discrimination Claim Not Barred 
by PLRA Physical Injury Rule 


A federal district court in Mis- 
ouri held that the physical in- 
jury rule of the Prison Litigation Reform 
Act (PLRA) applied only to Eighth 
amendment claims and did not apply to a 
prisoner’s equal protection claim of ra- 
cial discrimination. The court’s ruling is 
one of the most comprehensive discus- 
sions of the constitutionality and 
application of the PLRA's physical injury 
rule to date. 

Avery Mason, a Missouri state pris- 
oner, filed suit under 42 U.S.C. § 1985(3) 
claiming prison officials used race based 
considerations in making prison hous- 
ing assignments. The defendants sought 
summary judgment on various grounds, 
which the court granted in part and de- 
nied in part. 

The court held that the prison war- 
den and the Department of Corrections 
(DOC) director were aware of the prac- 
tice of race based housing assignments 
because the practice was embodied in 
Missouri DOC policy. Because Mason 
had complained about his cell assignment 
he did not acquiesce to the discrimina- 
tion. 

The court held that Mason had ad- 
equately alleged discriminatory intent by 
the defendants. “The court finds that 
where a particular governmental policy 
is race based, plaintiff has made a prima 
facie showing of a discriminatory intent 
.... Here, plaintiff alleges a suspect clas- 
sification, race, was used as a criterion in 


the housing assignment policy and, by 
implication, argues that a policy using a 
suspect classification is not fair on its 
face. Defendants do not deny that the 
policy authorized race to be taken into 
account as one factor for making hous- 
ing assignments. Plaintiff satisfies his 
burden of showing discriminatory intent 
when he alleges that the policy takes race 
into account.” 

The equal protection clause prohib- 
its the states from engaging in race based 
discrimination and this applies to prisons. 
The court held that in this case the defen- 
dants had not proven any security 
concerns in racially segregating prison- 
ers. 

The PLRA created 42 U.S.C. § 
1997e(e) which states: “No federal civil 
action may be brought by a prisoner con- 
fined in a jail, prison or other correctional 
facility, for mental or emotional injury suf- 
fered while in custody without a prior 
showing of physical injury.” The defen- 
dants argued that this law barred Mason’s 
claim for money damages because he had 
not alleged he suffered any physi- 
cal injury as a result of the prison’s 
discriminatory housing policy. Instead, - 
Mason claimed he suffered humiliation, 
emotional distress and mental anguish 
when his equal protection rights were vio- 
lated. 

The court gives a detailed, extensive 
analysis of all cases, published and un- 
published, that have applied § 1997e(e). 


The court analyzed the legislative history 
and intent of the statute. Applying these 
factors, the court held there was no evi- 
dence that congress intended to give 
prison and jail officials “a broad grant of 
immunity” or to dramatically limit avail- 
able judicial remedies for equal protection 
and free exercise claims. 

“If the court were to construe sec- 
tion 1997e(e) to preclude relief for 
Fourteenth Amendment equal protection 
claims because inmates could only show 
mental and emotional injury and could not 
show physical injury, serious constitu- 
tional concerns would be implicated. The 
court would, in effect, interpret section 
1997e(e) as granting prison officials im- 
munity from suit even where there is 
blatant and systematic racial or religious 
discrimination.” The court thus held that 
§ 1997e(e) does not apply to equal pro- 
tection claims seeking money damages. 

The court held that section 1997e(e) 
does not bar claims for nominal damages 
nor for injunctive and declaratory relief. 

The court also held that at the sum- 
mary judgment stage Mason was not 
required to prove actual injury in order to 
seek compensatory damages because 
actual injury is not an element of an equal 
protection claim. Anyone litigating a law- 
suit where § 1997e(e) is an issue will find 
this well reasoned opinion useful. See: 
Mason v. Schriro, 45 F. Supp.2d 709 (WD 
MO 1999). ■ 
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Brazil: In early August four men 
armed with automatic weapons overpow- 
ered guards and broke into the Tremembe 
jail near Sao Paulo, and stole money that 
jail prisoners were planning to send home. 

CA: In 1998 15 state prisoners were 
killed. Three were shot to death by 
guards, 12 were killed by other prisoners. 
Sixteen California prisoners were killed in 
1 997, the highest murder toll since 20 were 
killed in 1987. The 1 998 deaths occurred 
at eight prisons: 3 each at Pelican Bay, 
High Desert in Susanville and New 
Folsom; 2 at Salinas Valley and one each 
at Corcoran, Vacaville, Calipatria and 
Pleasant Valley. 

CA: On June 7, 1999, Orange county 
deputy district attorney Bryan Kazarian 
was charged in federal court on metham- 
phetamine conspiracy charges. FBI 
agents claim Kazarian passed on secret 
information about ongoing investigations 
to local Hell’s Angels drug traffickers. 
Prior to his arrest, Kazarian was a member 
of the district attorney’s “gang prosecu- 
tion” unit. 

CA: On May 28. 1999. Bradley 
Gardner, 42, a vocational instructor at the 
California Youth Authority prison in 
Camarillo, was arraigned on four counts 
of having oral sex with two 1 7 year old 
female prisoners. Gardner was freed on 
$20,000 bond pending trial. 

GA: Earlier this year the Atlanta 
Constitution Journal reported that James 
Doctor, the new DOC Director of Facili- 
ties, had spent ten months imprisoned at 
the military prison in Ft. Leavenworth, 
Kansas, in 1968-69 for being away with- 
out leave twice. Doctor, the number three 
person in the Georgia DOC, said he left 
the army because he disliked the treat- 
ment of black soldiers. Doctor has been a 
Georgia DOC employee for 23 years. 

IL: In February, 1999, Pontiac Cor- 
rections Center guard Scott Cox was 
indicted by an Iroquois county grand jury 
on charges of predatory sexual assaults 
of a child and criminal sexual assault. The 
charges stem from attacks in 1998 involv- 
ing 8 to 1 3 year old boys and girls. 

IL: On July 28, 1 999, escaped Oregon 
prisoner Marcia Glimpse was arrested in 
Galesburg. Glimpse was serving a sen- 
tence for armed robbery in Oregon when 
she failed to return from a weekend re- 
lease program in 1986. Until her arrest she 
had remained a fugitive. 


News in Brief 

IN: Mark McCoy, a guard at the 
Pendleton Correctional Facility was ar- 
rested this summer on charges of bribery 
and trafficking with a prisoner. Police 
claim prisoner Dwight Jeffers paid McCoy 
about $4,200 for 20 cans of rolling to- 
bacco. Indiana has banned smoking in 
its prisons. 

Mexico: On July 23, 1 999, hundreds 
of state and federal police agents stormed 
a Ciudad Juarez prison to quell a riot that 
left 79 people, including 20 guards, in- 
jured. Police used tear gas and exchanged 
gunfire with the prisoners in retaking the 
prison. Prisoners rioted when a new war- 
den reduced family visiting from six to 
two hours per week. 

NJ: In May, 1999, four prisoners at 
the New Jersey Training School for Boys 
in Jamesburg, a juvenile prison, were 
charged with attacking six high school 
students in a criminal justice class who 
were touring the prison as part of a class 
assignment. Prosecutors claim the pris- 
oners forced the students into a cell, 
forced them to strip, punched, slapped 
and attempted to rob them. As a result, 
student tours of juvenile prisons in New 
Jersey have been halted and the juvenile 
prisoners are now facing charges as 
adults. No word on whether the assaulted 
students received extra credit for their 
realistic prison experience. 

NJ: On September 7, 1 999, death row 
prisoner Ambrose Harris beat fellow 
death row prisoner Roger “Mudman” 
Simon to death in a fenced recreation area 
at the New Jersey State Prison in Tren- 
ton. Simon is the first death row prisoner 
killed in New Jersey since the state 
re-established the death penalty in 1982. 
Simon had gained notoriety when weeks 
after being released from a Pennsylvania 
prison in 1995 in exchange for his testi- 
mony against prisoner rioters, he shot and 
killed a police sergeant in New Jersey 
where he had paroled to. 

NV: On August 1 1, 1999, Timothy 
Blackburn escaped from the North Las 
Vegas jail after an accomplice drilled 
through glass separating prisoners from 
visitors in the jail’s visiting area. 
Blackburn was being held after being 
charged in the $1.1 million robbery of an 
ATM repository at the local Bank of 
America. After his escape Blackburn shot 
and killed his wife and 4 and 5 year old 


daughters on August 29, 1999. A Las 
Vegas SWAT team killed Blackburn while 
he was in the process of killing his wife. 

NY: On July 31, 1999, Timothy 
Weeden, a state prison guard in Rome, 
was charged with first degree sodomy 
and sexual abuse, third degree sodomy 
and endangering a child’s welfare. The 
charges stem from Weeden’s attack on a 
fifteen year old girl using a gas station 
bathroom during the Woodstock concert 
in Rome. Weeden allegedly forced the girl 
to perform oral sex. 

OH: On June 11,-1999, former 
Mansfield Correctional Institution guard 
Richard Holda was indicted in state court 
on multiple charges of sexual battery stem- 
ming from at least eleven sexual contacts 
he had with a male prisoner at the prison. 
Ohio prohibits sexual activities between 
prisoners and staff even if consensual. 

OH: On June 11, 1999, Mallory 
Peterson, a guard at the Franklin 
Pre-Release Center in Columbus, was in- 
dicted by a state grand jury on multiple 
counts of rape, kidnapping and sexual 
battery stemming from his attacks on 
three women prisoners. Peterson alleg- 
edly used force to coerce the prisoners 
to perform oral sex and have intercourse 
with him. 

OH: On March 16, 1999. dereliction 
of duty charges against former Orient 
Correctional Institution sergeant Samuel 
Carter Jr. were dismissed because he was 
not brought to trial within 90 days and he 
had not waived his speedy trial rights. 
The charges stemmed from an argument 
Carter had with Lieutenant Janet Rice at 
the prison. 

OH: On May 29, 1999, Roland Finney 
was ordered chained to another prisoner 
by Summit county common pleas court 
judge Patricia Cosgrove after Finney 
swore at her. When chained to the uni- 
dentified prisoner, Finney argued with 
him and then bit off part of his ear. Addi- 
tional assault charges were filed against 
Finney as a result. 

OH: On June 24, 1999, Cuyahoga 
county jail guard William Koson was 
charged in federal court in Cleveland with 
robbing a bank. FBI agents suspect 
Koson has robbed at least ten other 
banks in Ohio. Koson had worked as a 
jail guard for the sheriff’s department for 
2 1 years and earned $45,000 a year. 
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OR: In August, 1999, Snake River 
Correctional Institution prisoner Henry 
Villa, 24, was killed by a blow to the head 
by parties unknown. Police are investi- 
gating the murder. 

PA: In May, 1999, attorney Christina 
Rainville filed suit claiming Philadelphia 
law firm Duane, Morris and Heckscher, 
reneged on its promise to hire her as a 
partner when Pennsylvania attorney gen- 
eral Michael Fisher objected. Fisher was 
angry because Rainville had successfully 
represented a prisoner accused of mur- 
der who was declared innocent. The law 
firm represents the state in its litigation 
against the tobacco industry and placed 
a “courtesy call” to Fisher to see if he 
objected to the hiring of Rainville. 

Peru: On July 8, 1999, Peru withdrew 
from the Organization of American States 
Human Rights court after the tribunal 
ruled that four Chilean nationals could 
not be tried for treason in Peru. President 
Alberto Fujimori claimed the ruling vio- 
lated Peru’s sovereignty and his 
government would ignore the ruling. Peru 
has one of the worst human rights 
records in the world. 

Philippines: On June 25, 1999, 
Eduardo Agbayani was executed for rap- 
ing his daughter. Five minutes before the 
execution was scheduled to take place, 
president Joseph Estrada, swayed by ap- 
peals from a Catholic bishop and one of 
Agbayani’s daughters, decided to com- 
mute the sentence. The execution took 
place because president Estrada received 
a busy signal when he called the prison 
to cancel the execution. 

SC: On June 27, 1999, former 
Richland county jail guard Bobby Walker 
was sentenced to 1 5 years in prison after 
being convicted of sexually assaulting a 
female prisoner on suicide watch at the 
jail on five occasions. 

SC: On March 26, 1999, 26 
Spartanburg county jail prisoners were 
taken to a hospital emergency room with 
food poisoning after eating jail food. 

South Korea: On August 12, 1999, 
the South Korean government an- 
nounced it would celebrate the 54th 
anniversary of its liberation from Japan 
by pardoning or commuting the sen- 
tences of 2,864 prisoners, including 56 
political prisoners. Under the amnesty, 
1,742 prisoners were freed from prison 
on August 15, 1999 and seven had long 
prison sentences reduced, the remainder 


of those affected were already on parole. 
This is the third major prisoner amnesty 
in South Korea since president Kim Dae 
Jung took office in January, 1998. 

TX: In September, 1999, Baylor 
county jail guard Scott Matus was 
charged with having consensual sex with 
a female jail prisoner the month before. 
Texas law bans all sexual relations be- 
tween prisoners and staff. 

TX: On April 30, 1 999, Frederick Weir, 
61, the head chaplain of the Harris county 
(Houston) jail was charged with official 
oppression and illegal sexual contact stem- 
ming from two incidents in which he 
fondled, digitally penetrated and per- 
formed oral sex on a female prisoner at 
the jail. Other allegations of sexual mis- 
conduct against Weir were not 
prosecuted because the statute of limita- 
tions had expired. 

VA: In January, 1999, ten prisoners, 
six of their friends and relatives and four 
prison guards were charged in federal 
court with conspiring to smuggle mari- 
juana into the Bland Corrections Center 
and sell it to prisoners. Michael Fulcher, 
40, a Bland prisoner, is accused of being 
the ring leader during the July, 1995, to 
December 1 998, period the smuggling op- 
eration was in effect. 

WA: On July 7, 1 999, Chelan County 
Regional Jail prisoner John McElhaney 
Jr. drowned while swimming in the 
Wenatchee River during a lunch break 
from the jail’s Utter pick up crew. 
McElhaney was serving a 90 day proba- 
tion violation sentence and was 
scheduled for release the day after he 
drowned. 

WA: During the first week of August, 
1999, prisoners Nathan Schmidt, Shawn 
Smith, Jeremy Butts and Kevin Swenson 
escaped from the minimum security Olym- 
pic Corrections Center in Forks in 
separate incidents, Swenson was recap- 
tured the same day 

WA: In April, 1999, the Department 
of Corrections was fined $44,000 by the 
state Department of Ecology for allowing 
muddy water to run off a prison construc- 
tion site in Aberdeen into nearby Stafford 
Creek. The muddy water can kill endan- 
gered salmon by depriving them of 
oxygen. In the preceding six months the 
DOC had voluntarily reported 61 storm 
water permit violations at the prison. 

WA: In early August, 1999, Jerry 
Anderson, a rapist from Spokane, was 


killed at the Washington State Reforma- 
tory in Monroe. Anderson died after 
being beaten by other prisoners over a 
drug debt. Snohomish county police are 
investigating the murder, which has been 
ignored by the media. 

WA: On August 28, 1999, Joel Santos 
escaped from the McNeil Island Correc- 
tions Center in Steilacoom. He was 
recaptured a week later while still on the 
island. Santos, serving a five year sen- 
tence for rape, was scheduled to be 
deported to his native Guatemala in Feb- 
ruary, 2001. 

WA: On August 9, 1999, prison 
guards O’Donnell and Kirkpatrick en- 
gaged in fisticuffs, with.each other while 
assigned to work in the segregation unit 
of the Washington State Reformatory in 
Monroe. Kirkpatrick suffered a broken 
wrist during the altercation. Snohomish 
county prosecutors are investigating the 
incident. 

WA: On July 13, 1999, prisoner 
Ronald Wagener was found strangled to 
death in a bathroom at the McNeil Island 
Corrections Center in Steilacoom. 
Wagener was serving a six year sentence 
on drug charges. Pierce county police are 
investigating the murder. ■ 
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PLRA Attorney Fee Provision Not Retroactive 
in Jail Conditions Suit 


T he court of appeals for the DC 
Circuit held that the Prison Liti- 
gation Reform Act (PRLA) provision, 
which caps attorney fee awards, ap- 
plies to work performed after the act’s 
effective date (April 26, 1 996), even 
when the suit was commenced be- 
fore then. 

This case involves consolidated 
appeals in two class actions originally 
filed in 1971, challenging the uncon- 
stitutional conditions in the District 
of Columbia's jail. The attorneys in 
this case litigated pro bono for more 
than a decade because, at the time, 
42 U.S.C. § 1983 did not apply to 
the District. However, in 1979, Publ. 
Mo. 96-170 amended § 1983 to in- 
clude the District, and previously, 
Hutto v. Finney , 437 U.S. 678 
( 1 978), held that' 42 U.S.C. § 1 988 
(the attorney fee provision) was re- 
medial and retroactive. 

In 1985, the prisoners amended 
their complaints to include § 1983 


claims, and a demand for attorney 
fees under § 1988. Three years later, 
the district court awarded the pris- 
oners’ attorneys compensation “at 
market rates,” and the District made 
multiple payments. 

Although injunctive relief was 
granted long before the enactment of 
the PLRA, the District was utterly 
recalcitrant in complying with the 
court ordered reforms. As a result, 
the prisoners’ attorneys spent con- 
siderable time monitoring the jail and 
attempting to ensure compliance. 
This appeal concerns a market fee 
award by the district court for the 
work performed after enactment of 
the PLRA. 

The court of appeals joined the 
Eighth Circuit in Williams v. 
Brimeyer, 122 F.3d 1093 (1997), in 
holding that retroactivity concerns 
are not implicated when the statute 


is applied to work performed after 
April 26, 1996. However, the court 
rejected the Fourth Circuit’s position 
in Alexander S. v. Boyd , 1 1 3 F.3d 
1 373 (1997), which held the Act ap- 
plies regardless of when the work 
was performed. The court adopted 
the position later used by the Supreme 
Court in Martin v. Hadix , 1 19 S.Ct. 
1998 (1999) [PLN, Oct. 1999], 

The court concluded that the 
PLRA creates present and future ef- 
fects on conduct performed after its 
enactment, and the cap on attorney 
fees applies to any work performed 
after April 26, 1996. The order 
awarding attorney fees was vacated 
with instructions to apply a rate equal 
to 1 50% of the hourly rate estab- 
lished by 18 U.S.C. § 3006A, as 
required by the PLRA. See: Inmates 
of D.C. Jail v. Johnson , 158 F.3d 
1357 (DC Cir. 1998).* 


PLRA Attorney Fee Cap 
Not Retroactive in Attorney Client Case 


A federal district court in Colo- 
ado has held that the attorney 
fee cap in the Prison Litigation Reform 
Act (PLRA), 42 U.S.C. § 1997e(d) 
does not apply to attorney fees accrued 
prior to the enactment of the PLRA, 
but does apply to fees accrued after 
the enactment date. This is the same 
position that the U.S. Supreme Court 
later reached on this issue. 

Long before the enactment of the 
PLRA, Frank Rodriguez and Ronald 
White, Colorado state prisoners, filed 
separate suits under 42 U.S.C. § 1 983, 
challenging the constitutionality of the 
Colorado Department of Corrections 
(DOC) policy of videotaping all 
prisoner-attorney visits and other issues 
involving the confidentiality of 
attorney-prisoner communications. 
The court issued a temporary restrain- 
ing order (TRO) prohibiting videotaping 
of White’s attorney visits. A month 
after the TRO expired, the DOC 
changed its policy and stopped video- 


taping prisoner’s attorney visits. The 
cases were then consolidated for trial. 
Ten days prior to trial, the DOC of- 
fered to settle and the settlement was 
accepted. The settlement judgment for- 
bids the DOC from videotaping, 
listening to conversations, or observ- 
ing the contents of documents used 
during attorney visits and awarded rea- 
sonable and appropriate fees and costs 
to Rodriguez. 

Rodriguez moved for payment of 
legal fees claiming that the PLRA could 
not apply to any part of the attorney 
fees in a suit filed prior to the enact- 
ment of the PLRA and citing Hadix v. 
Johnson, 143 F.3d 246 (6th Cir. 1998). 
Reversed in part, Martin v. Hadix, 1 1 9 
S.Ct. 1998 (1999) [PLN Oct. 1999], 
The DOC opposed the fees, claiming 
that Rodriguez was not a prevailing 
party because the policy change was 
voluntary' and the PLRA limited the fees 
recoverable for work performed both 
prior to and after its passage. 


The court noted that, “ (b) 
ecause of a severe split among the 
courts of appeal, there is persuasive 
authority for both positions — as well 
as for the intermediate position that 
the Act applies only to fees repre- 
senting time expended after its 
effective date.” The court then held 
that the PLRA attorney fees cap 
could not apply to fees incurred prior 
to its enactment as this would attach 
new legal consequences to completed 
conduct. However, the PLRA attor- 
ney fees cap would apply to the fees 
accrued after its enactment. Further- 
more, since the plaintiffs prevailed on 
most, but not all of the claims in the 
complaint, they were the prevailing 
party, but their attorney fee request 
would be reduced by 33% to reflect 
the incomplete success. See: 
Rodriguez v. Zavaras , 22 F.Supp.2d 
1196(D.Colo. 1997).H 


November 1999 


28 


Prison Legal News 



P R IS 00 

Legal News 


VOL. 10 No. 12 

ISSN 1075-7678 


Working to Extend Democracy to All December 1999 


Wackenhut s Woes 

Guard Killed in New Mexico Riot; Prisoners Exiled to Virginia Supermax 


P reviously, PLN has reported 
problems at the Lea County 
Corr. Facility in Hobbs, New Mexico, one 
of two prisons in the state operated by 
Wackenhut Corrections Corp. Violent 
incidents at the Hobbs facility have in- 
cluded at least 9 stabbings. two of them 
fatal [PLN, June 1999], and an April 6, 
1 999 riot in which 1 3 guards and a pris- 
oner were injured [PLN, Sep 1 999]. The 
prison experienced another murder on 
June 17, 1999 when Richard Garcia, 47, 
was stabbed to death in his cell. 
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by Alex Friedmann 

Last August the violence spilled over 
to Wackenhut’s other New Mexico prison, 
the Guadalupe County Corr. Facility in 
Santa Rosa, 1 10 miles east of Albuquer- 
que. Wackenhut receives $25 million a year 
to house 1,500 prisoners -about 30 per- 
cent of the state’s prison population - in 
the Hobbs and Santa Rosa facilities. 

■ — — “An All-Out Riot” 

Orlando Gabaldon, 51, serving a life 
sentence, was killed by another prisoner 
at the Santa Rosa facility on August 22, 
1 999; he was beaten to death with a bag of 
rocks. Gabaldon’s murder was the fourth 
in 9 months at the Wackenhut facilities — 
the highest number of deaths in New 
Mexico prisons since the 1980 Santa Fe 
uprising that claimed 33 lives. 

Nine days later, on Aug. 31, Santa 
Rosa prisoner Adrian Mares was stabbed 
in the facility’s gym. As guards tried to 
place the prison on lockdown the situa- 
tion spiraled out of control, with prisoners 
refusing to return to their cells. Wackenhut 
guard Ralph Garcia, 42, was surrounded 
and stabbed to death; other guards who 
tried to help him were beaten back. 

Up to 290 prisoners rioted, destroy- 
ing property, setting fires in four housing 
units and causing extensive damage. The 
disturbance lasted over three hours. More 
than 100 state prison guards and law en- 
forcement officers were called in to regain 
control of the Wackenhut facility. “It was 
an all-out riot,” said New Mexico Dept, of 
Public Safety Secretary Darren White. 


Acting With an Iron Fist 

Following the Aug. 22 beating death 
of Orlando Gabaldon, Gov. Gary Johnson 
had threatened to remove state prisoners 
from the Wackenhut facilities if violence 
continued. “We have told Wackenhut that 
anything else happens and we, for real, 
are going to pull prisoners out and stick 
them somewhere else,” he said . 

On Sept, 3, three days after the Santa 
Rosa uprising, Gov. Johnson made good 
on his threat; More than 1 00 New Mexico 
prisoners were transferred to the Wallens 
Ridge State Prison in Big Stone Gap, Vir- 
ginia, a supermax facility. The 109 
prisoners transferred were believed to 
have taken part in the riot; those sus- 
pected of murdering Garcia, and other 
prisoners who witnessed the killing, were 
moved to a maximum-security unit at a 
New Mexico state prison in Santa Fe. 

The exiled prisoners were trans- 
ported to the Kirtland Air Force Base in 
Albuquerque where they boarded a U.S. 
Marshals Service jet. Over 100 security 
and law enforcement officers, including 
rooftop snipers, were present in a show 
of force. 

New Mexico Corrections Secretary 
Rob Perry said the transfer was a warn- 
ing not only to the state’s prison 
population but also to Wackenhut. “I 
think it’s important to send a message to 
all of the parties involved,” he said. 

Several state lawmakers complained 
they hadn’t been informed about the out 
of state transfers in advance, while Mark 
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request. PLN is a section 50 1 (c)(3) non- 
profit organization. Donations are tax 
deductable. Send contributions to: 
Prison Legal News 
PMB 148 

2400 NW 80th Street 
Seattle WA 98117 

All foreign subscriptions are $60 sent via 
airmail. 

Article submissions may be made 
directly to the editor: Paul Wright 
#930783, PO Box 777, Monroe WA 
98272. Washington does not allow 
prisoners to correspond with other 
prisoners. Correspondence intended for 
PLN’s editor should not list prison names 
or numbers in the address if it is for PLN's 
editor. We cannot return submissions 
without an SASE. If we use your article, 
you will receive a one year gift 
subscription to P1.N. 

PLN is online with a newly de- 
signed Website. Point your browser 
to http://www.prisonlegalnews.org 
to see the start of the PLN legal re- 
search site. If there are any questions 
or comments about the Webpage 
drop us a line or email him at 
webmaster@prisonlegalnews.org. 


Wackenhut’s Woes (cont.) 

Donatelli, an attorney and prisoners’ 
rights advocate, questioned how the pris- 
oners who were sent to Virginia were 
selected. Perry defended the transfers, 
saying “The only thing you can do is act 
with an iron fist, and that’s what we’re 
going to do.” 

Wackenhut Criticized 

Wackenhut faced withering criticism 
immediately following the riot. Correc- 
tions Secretary Perry and Public Safety 
Dept. Secretary Darren White accused 
the company of waiting at least an hour 
before informing state officials of the riot 
and Garcia’s death. They also said 
Wackenhut failed to notify the State Po- 
lice and misled a state trooper who 
contacted the prison while the uprising 
was in progress, which led to a delay in 
sending response teams to the facility. 

White called for an investigation into 
whether Wackenhut was criminally neg- 
ligent in delaying reports of the riot. “I 
can tell you from my own standpoint I 
want to determine if the recent actions 
indicate a pattern and practice by 
Wackenhut which places public relations 
over public safety,” said White. “If we 
determine that this reluctance to notify 
law enforcement was part of a corporate 
policy, then someone could be exposed 
to criminal charges.” White warned that 
he could go “to the top of the corporate 
ladder.” He noted there had been a 
four-hour delay before Wackenhut re- 
ported the August 22 beating death of 
Orlando Gabaldon. 

State lawmakers also condemned the 
company, questioning whether inad- 
equate employee training and 
under-staffing had contributed to the riot. 
In state facilities the staff-to-prisoner ra- 
tio is 1:3, while at the Wackenhut prisons 
the ratio is 1:5. Also, it was later deter- 
mined that Garcia, the slain prison guard, 
who had been on the job less than six 
months, was not fully certified as required 
under Wackenhut’s contract. 

“All I can say is that we are really in 
an emergency situation and that the profit 
motive behind-privatization has surfaced 
and we are feeling its effect,” stated New 
Mexico House Speaker Raymond 
Sanchez. Wackenhut’s stock dropped 


$3.00 a share — 1 6 percent -the day after 
the August 3 1 riot. 

The Company Responds 

Wackenhut spokesman Pat Cannan 
said the company was striving to “bring 
the situation under control” at its New 
Mexico facilities. Wackenhut officials 
stated they had “promptly” notified ap- 
propriate authorities about the riot. Due 
to a convoluted arrangement in which the 
state contracts with county governments, 
which in turn contract with Wackenhut, 
the company isn’t required to inform the 
corrections department or state police of 
incidents that occur at the privately op- 
erated prisons. 

Also, at a Sept. 8, 1 999 press confer- 
ence, Wackenhut CEO George Zoley and 
president Wayne Calabrese questioned 
the violent nature of the prisoners sent 
to the company’s medium-security pris- 
ons. A month before the riot Wackenhut 
had complained about problems with the 
correction department’s classification 
system. 

Company officials further noted that 
New Mexico prisoners were upset be- 
cause conditions at the private prisons 
were less desirable than at state facilities. 
The Wackenhut prisons are 
double-bunked with no electrical outlets 
in the cells (allegedly at the state’s re- 
quest), while state facilities are single 
celled and prisoners can have radios, TVs 
and other electrical appliances. 

Ironically, Gov. Johnson’s threat to 
pull state prisoners out of the Wackenhut 
facilities if there was further violence may 
have contributed to the August 3 1 riot, 
because the prisoners resented being 
housed at the private prison. 

Playing Politics 

A closed legislative hearing concern- 
ing the riot was held the same day as 
Wackenhut’s press conference. Dept, of 
Public Safety Secretary White departed 
early, saying Senate President Pro Tern 
Manny Aragon, who chaired the hear- 
ing, had a “blatant conflict of interest” 
because he is a paid consultant for 
Wackenhut. “It’s as ridiculous as the State 
Dept, holding a briefing on the Gulf War 
and having the Iraqis at the table,” White 
said of Aragon’s participation in the hear- 
ing. 
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Sen. Aragon, who strongly opposed 
prison privatization before being hired by 
Wackenhut in 1998, denied a conflict of 
interest, though he declined to say how 
much he was paid by the company and 
state disclosure laws do not require him 
to do so. Attorney General Patricia 
Madrid rejected a request by the chair- 
man of the state Republican Party to 
investigate Aragon's close relationship 
with Wackenhut. 

Besides hiring Sen. Aragon as a con- 
sultant, Wackenhut employs former New 
Mexico corrections secretary Eloy 
Mondragon as warden of the Santa Rosa 
prison. Also, Wackenhut and corporate 
officers have donated $9,000 to Gov. 
Johnson’s election campaign and $5,000 
to the state Republican Party. Four 
months before the Santa Rosa uprising, 
in April 1 999, Gov. Johnson vetoed legis- 
lation that would have increased the 
state’s control over private prisons. 

Business as Usual 

Wackenhut further angered state of- 
ficials by saying they must pay for the 
empty bed space at the Santa Rosa facil- 
ity caused by transferring prisoners to 
the Virginia supermax. According to the 
state’s contract, Wackenhut claimed, the 
state must pay as though the prison is 90 
percent full even if it isn't. The company 
demanded $5,000 a day for the vacant bed 
space; the state is already paying Virginia 
approximately $7,000 a day for the 109 
prisoners housed at the Wallens Ridge 
facility. 

Corrections Secretary Perry stated he 
had no intention of paying Wackenhut 
for the empty beds, citing a letter of agree- 
ment signed by Wackenhut president 
Wayne Calabrese specifying that the 90 
percent occupancy requirement did not 
apply to the Santa Rosa facility. 
Wackenhut officials countered that the 
letter was not a "final amendment” to the 
state’s contract. 

While the Corrections Department 
and Dept, of Public Safety are holding a 
board of inquiry into the Santa Rosa riot 
and Wackenhut’ s handling of the distur- 
bance, state lawmakers have also 
requested an independent investigation 
coordinated through the Attorney 
General's office. 

On Sept. 1 0, 1 999, Attorney General 
Patricia Madrid asked the State Board of 
Finance for an emergency loan of $ 1 00,000 


to hire a contractor to conduct the inves- 
tigation. Otherwise, due to budget 
constraints, her office might rrot have 
enough money to fund the investigation, 
she said. Wackenhut offered to help pay 
for the independent investigation. 

According to New Mexico officials, 
the prisoners held in the Virginia 


T he August issue of PLN had the 
last column Laura Whitehorn 
wrote for us before getting out of prison 
on August 5, 1 999. Laura bel ieved it was 
important that her column be written by 
current prisoners, as opposed to a former 
prisoner. 

With this issue of PLN 1 welcome 
our new columnists, Linda Evans and 
Marilyn Buck. They are Laura’s comrades 
and co-defendants as well as long time 
PLN supporters. Their column arrived too 
late to make it into the November issue 
when it should have run, so we are run- 
ning it now. Linda and Marilyn are political 
activists and have spent the last 15 years 
or so as political prisoners in the Bureau 
of Prisons. 

All too often women prisoners are 
an invisible minority in a prison system 
largely set up to cage men. We hope that 
by having women prisoners as regular 
columnists we can raise greater aware- 
ness of the unique issues facing women 
prisoners and their struggles. Another 
reason we are pleased that first Laura and 
now Linda and Marilyn have accepted 
our offer to be columnists, is because the 
United States government routinely de- 
nies holding any political prisoners in its 
prisons. In reality, the United States holds 
at least 1 00 leftist and several dozen right 
wing political prisoners. 

PLN recently moved to a slightly 
larger office space in Seattle. Moving and 
getting everything set up again, while still 
trying to maintain daily operations of pick- 
ing up the mail, processing it, answering 
the phone, etc. took longer than expected. 
By now everyone should have received 
their PLN fundraiser appeal. It is essen- 
tial that PLN raise an additional $24,000 
over the next year so we can afford to 
hire a second staff person. Please donate 
whatever you can afford, no amount is 
too small. Stamps and embossed enve- 
lopes are perfectly acceptable too. 


supermax may stay there up to a year. 
Meanwhile, Wackenhut continues to 
house state prisoners at its Hobbs and 
Santa Rosa facilities. H 

Sources: The New Mexican, Albuquer- 
que Journal, Dallas Morning News, 
Palm Beach Post 


Even if you can’t afford an extra do- 
nation please consider using this time to 
buy books from PLN, either for yourself 
or as gifts. Extending your subscription 
now will save PLN valuable staff time and 
money by not requiring us to send you a 
renewal notice. 

Each fundraiser appeal also has a 
PLN subscription flyer in it. Please make 
copies of the flyer and distribute or post 
it so more people will learn about PLN. 
Encourage others to subscribe. If you let 
others read your copy of PLN , try to get 
them to subscribe as well. Increasing 
PLN's circulation is essential to PLN' s 
long term survival. If each subscriber 
could get just one more person to sub- 
scribe it would almost double our 
circulation and easily allow us to hire the 
second staff person we so desperately 
need. If you believe in an independent 
prison press this is your chance to sup- 
port it. 

This issue of PLN has my review of 
Christian Parenti’s book Lockdown 
America: Police and Prisons in the Age 
of Crisis. Christian is a PLN contributor 
and supporter and an excellent book au- 
thor as well. This is the longest book 
review PLN has ever published. This is a 
great book, one that clearly and succinctly 
makes many of the same points PLN has 
tried to make about the criminal justice 
system over the past ten years. For those 
who are too busy to read an entire book, 

I hope my review conveys the essence of 
the author’s analysis. Lockdown 
America was just published. If you are 
looking for a great holiday gift for any- 
one involved, or interested, in the criminal 
justice system, this is it. This is the last 
issue of PL A for 1999. Everyone at PLN 
would like to give our readers our best 
wishes for a more militant new year of 
greater struggle. Remember that next 
month’s issue of PLN will have our an- 
nual index for 1 999 in it. | 


From the Editor 
by Paul Wright 
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Pro Se Tips and Tactics 

by John Midgley 


I f the judge or a jury rules against 
you, you may want to try to ap- 
peal to a higher court. In this column, I 
will cover some basic information about 
what kinds of rulings against you in fed- 
eral court can be appealed, and how to 
start an appeal. In my next column, 1 will 
discuss whether you should appeal, that 
is, whether you have a reasonable chance 
of success on appeal. 

As always, 1 assume that you have 
filed a federal civil rights action under 42 
U.S.C. § 1983. As used in this column, 
“Rule ...” means a rule of the Federal 
Rules of Civil Procedure, and “Appellate 
Rule. . . .” means a rule of the Federal Rules 
of Appellate Procedure. 

Can I Appeal? 

The general rule, applied in most 
cases in federal court, is that you cannot 
appeal unless your case is finished in the 
district court and a final judgment is en- 
tered. The appellate courts usually want 
one appeal per case, not several appeals 
starting every time the district court 
makes a ruling. See: Stringfellow v. Con- 
cerned Neighbors in Action , 480 U.S. 370, 
107 S.Ct. 1 177 (1987); Firestone Tire 
Rubber Co. v. Risjord , 449 U.S. 368, 1 0 1 
S.Ct. 669 (1981). 

This means, to take some common 
examples, that you can appeal if your 
whole case is over because: 

• the district court granted the 
defense’s Rule 1 2(b)(6) motion to dismiss; 

• the district court granted the 
defense’s summary judgment motion on 
all of your claims under Rule 56; 

• you lost your case (or some im- 
portant part of it) at the end of a trial. 

But this “final judgment rule’’ also 
means that you cannot normally appeal a 
ruling dismissing one or a few of your 
claims if you still have even one claim 
that remains alive in the district court. It 
also means that you cannot appeal from 
other “interlocutory" (mid-case) rulings 
such as orders on discovery problems. 
The appellate courts simply do not, in al- 
most all cases, want to hear from you 
unless your case is completely over in 
the district court. 
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One exception to this rule that the 
case must be over is that a party can ap- 
peal immediately from a district court’s 
grant, denial, or modification of an injunc- 
tion. 28 U.S.C. § 1292(a)(1). This means 
that if you have a strong case for an im- 
mediate injunction while your case is 
going on in the district court, and the dis- 
trict court has refused to grant the 
injunction, you can appeal. It also means, 
of course, that if you succeed in getting 
the district court to grant an injunction, 
the defendant can appeal immediately on 
this issue. 

Defendants in prison cases some- 
times have opportunities to appeal 
mid-case that you as a plaintiff will not 
have. The most common example is that 
defendants who raise an issue of imrnu- 
nity from suit, including qualified 
immunity, can appeal immediately from a 
district court’s denial of the claim of im- 
munity. Mitchell v. Forsyth, 472 U.S. 5 1 1 , 
105 S.Ct. 2806 (1985). This rule, which I 
will not discuss in detail in this column, 
can be a big problem for plaintiffs, be- 
cause this kind of appeal can hold up the 
case for months or sometimes years. 

For your information, there are other 
exceptions that might possibly apply in 
some § 1983 cases. One is 28 U.S.C. 
§ 1292(b), which allows an interlocutory 
appeal of an issue of law that is unsettled 
and that could dramatically change the 
course of a case. The other is that in a 
case with multiple claims or multiple par- 
ties, the district court may find that even 
though all of the case is not decided, there 
is a good reason to allow an appeal on a 
claim that has been finally decided and is 
separable from the rest of the case. Rule 
54(b). Both of these exceptions require 
the party wishing to appeal to get spe- 
cific written court permission, which in 
most cases will not be granted. There is 
not space here for a detailed discussion 
of these exceptions, and they are unlikely 
to come up in most cases. 

How Do I Start An Appeal? 

If you decide to appeal at a point in 
the case at which you can appeal, you 
must file a timely Notice of Appeal to get 
the appeal started. If you don’t file a 
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timely Notice of Appeal, you will not be 
able to appeal. 

A Notice of Appeal is a document 
that does all of the following: names all 
parties appealing, names all parties on the 
other side, identifies the order or judg- 
ment that you want to appeal, makes clear 
the intention to appeal, states what court 
the appeal is to, and is signed by the party 
appealing (or the lawyer for the appeal- 
ing party). Appellate Rule 3(c). If you 
want to appeal, make sure to name all of 
the parties by their individual names, in- 
cluding all of the plaintiffs if there are 
several. Do not use “et al.” or the like: 
Name each party. 

Courts have held that failure to name 
a party who wants to appeal means that 
that party cannot appeal. See Torres v. 
Oakland Scavenger Co., 487 U.S. 3 12, 1 08 
S.Ct. 2405 (1988). Appellate Rule 3(c)(4) 
seems to say that failure to name some- 
one doesn’t make the appeal invalid if it’s 
obvious that the person left out intended 
to appeal, but it is best not to take chances. 
Name everyone. 

Some federal appellate rules require 
that where there are multiple pro se par- 
ties appealing, each one must not only 
be named, but must individually sign the 
notice of appeal. United States v. Carter, 
906 F.2d 1375 (9 th Cir. 1990). So, if there 
are multiple pro se' s in your case, make 
sure everyone signs if at all possible. 

Unless the Notice of Appeal is timely, 
the appellate court will not hear your ap- 
peal. To be timely, a Notice of Appeal in 
a civil case against a state or local gov- 
ernment must be filed (that is, it must 
arrive) in the district court within 30 days 
of the entry on the docket of the order or 
judgment which you are appealing. Ap- 
pellate Rule 4(a)(1)(A). In cases in which 
the federal government is a party, the time 
is 60 days from the entry of the order or 
judgment. Appellate Rule 4(a)(1)(B). 

There is an exception for prisoners: 
If you are confined in an institution, your 
Notice of Appeal is timely “if it is depos- 
ited in the institution’s internal mail 
system on or before the last day for fil- 
ing.” Federal Rule of Appellate Procedure 
4(c)( 1 ). Please be aware, however, that if 
you rely on this rule you may have to 
prove when you deposited your notice 
in the prison’s internal mail. The best 
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course in all cases is to send the Notice 
of Appeal early so it can be filed well 
within the 30 days, and to rely on the 
“prison mailbox rule” only if your No- 
tice of Appeal is lost or delayed in the 
prison system. Depositing it in prison 
mail on the last day invites disaster un- 
less you can prove you put it into the 
internal mail system that day. 

So, don't file late. Late filers are 
usually out of luck. There is a rule that 
allows district courts to extend the time 
for filing if you ask soon enough (within 
30 days after the Notice of Appeal was 
originally due), but late filing will only 
be granted if you can show “excusable 
neglect or good cause.” Appellate Rule 
4(a)(5). In some federal circuits, it is hard 
to make a showing of "excusable ne- 
glect.” See U.S. v. Douglas , 874 F.2d 1 145 
(7 th Cir.), cert, denied , 493 U.S. 84 1 ( 1 989). 
Other circuits are a bit more forgiving 
and apply a more flexible standard. U.S. 
v. Hooper , 9 F.3d 257 (2" d Cir. 1 993); U.S. 
v. Clark , 5 1 F.3d 42 (5 th Cir. 1 995). How- 
ever, the best practice is not rely on this 
possible exception unless you must. 
Always send in your Notice of Appeal 
early. 

One good reason that you might not 
file a Notice of Appeal on time is if you 
were not given notice of the order or j udg- 
ment that you want to appeal. There is a 
special rule that allows you to file a late 
Notice of Appeal if you didn’t get a copy 
of an order or judgment from the district 
court. Appellate Rule 4(a)(6). Note that 
the time to get this extension is also lim- 
ited; you cannot ask for it after 1 80 days 
have gone by. 

Filing a Notice of Appeal late can 
be disastrous, but filing early won’t usu- 
ally hurt you. A Notice of Appeal filed 
after an appealable decision has been 
announced by the court, but before the 
decision has been made final by entry 
on the court docket, is counted as be- 
ing filed after entry on the docket. 
Appellate Rule 4(a)(2). 

The time for filing a Notice of Ap- 
peal is stopped if, after a decision that 
you want to appeal, you or the defen- 
dant files a motion for new trial or other 
similar motion. Appellate Rule 4(a)(4) 
lists the motions to which this rule ap- 
plies, and says that you don’t have to 
file a Notice of Appeal until after the 
court resolves a motion made under this 
rule. However, again you are not penal- 


ized for filing early: Appellate Rule 

4(aX4XBXi). 

But there is a catch on this one: If 
you do file early, the Notice of Appeal 
will be effective, except as to the order on 
the post-trial motion. This is easy to rem- 
edy if you want to appeal from the ruling 
on the post-trial motion as well: Simply 
fi le an amended and timely N otice of Ap- 
peal making clear that you are also 
appealing from the later ruling. Appellate 
Rule 4(aX4)(B)(ii). 

Because filing a Notice of Appeal 
before the entry of a judgment or order 
does not carry any penalty, it is a good 
idea to file a Notice of Appeal within 30 
days after a final decision is announced. 
That way you will be sure to timely ap- 
peal the final decision. Then if a party 
files one of the motions that tolls (stops) 
the time from running under Appellate 
Rule 4(a), “the notice can be amended af- 
ter the tolling motion is decided if the 
appellant wants to appeal from the order 
deciding that motion.” Ulrich, etal.. Fed- 
eral Appellate Practice Guide: Ninth 
Circuit (Lawyers Cooperative Publish- 
ing, 1994). 

Note that while under these rules you 
can file a Notice of Appeal after a deci- 
sion is announced but before it is entered 
on the docket, you still have to make sure 
that the order or judgment from which you 
want to appeal does get entered on the 
docket at some point. Without a final judg- 
ment or order entered on the docket, there 
can be no appeal. 

“Entered on the docket” means a 
separate document (usually called “judg- 
ment”) formally entered in a judgment 
book by the clerk of the court. Appellate 
Rule 4(a)( 1 ); Allah v. Superior Court , 87 1 
F.2d 887, 890 (9 ,h Cir. 1989). The docu- 
ment sent to you should have a clerk’s 
stamp that shows that the document has 
been “entered.” 

Another requirement for appealing is 
the payment of a fee for the appeal, or the 
filing of a motion to proceed in forma pau- 
peris. Appellate Rules 3(e), 24. The fee 
or motion should be filed along with the 
Notice of Appeal. However, unlike an 
untimely Notice of Appeal, an untimely 
fee will not necessarily mean the end of 
the appeal. Parissiv. Telechron, Inc. 349 
U.S. 46, 75 S.Ct. 577 (1955). However, if 
you delay too long, the court of appeals 
can dismiss the appeal for failure to take 
care of the fee issue. Appellate Rule 3(a). 


Appeals are a complicated subject. 
In this column, I have been able to give 
only a very general overview of some is- 
sues related to appeals, and I have not 
intended to give you specific advice 
about your case. You should do your 
own research based on the specific situ- 
ation in your case. ■ 

Beaten Attica Prisoner 
Awarded $70,000 

A fter a two- week trial during July 
1999, a jury ruled in favor of 
plaintiff Wayne Ford and awarded him 
$70,000 in a suit against Attica guards for 
using excessive force. 

Wayne, 32, who acted as his own 
attorney through much of the proceed- 
ings, said that Attica guards beat him and 
dunked his head in a toilet, then yanked 
out seven of his dreadlocks, one by one. 
Jurors found that Sgt. Philip Greis and 
guards Dean Acquarted, Gilles Woodrich 
and Patrick Vaccaro acted “sadistically 
and maliciously, for the purpose of caus- 
ing pain” during a January 1995 “cell 
extraction” incident. 

“I’m not very happy with the judi- 
cial system right now,” said Vaccaro, a 
union steward with 14 years experience . 
“I thought the judge was partial to the 
inmate. He allowed the jury to hear al- 
most no information about this inmate’s 
criminal record or his record of conduct 
in prison. The jury did not get the whole 
story on what kind of person we were 
dealing with that day,” Vaccaro told The 
Buffalo News. 

Prison officials say since 1 989 Ford 
has been disciplined 75 times for assault, 
refusing orders, throwing excrement and 
other infractions. 

Guards involved in the suit testified 
that Ford provoked the 1995 incident. 
They said that eight guards went into 
Ford’s cell because they were afraid he 
would use his handcuffs as a weapon 
against someone. But they denied they 
had forced his head into the toilet or 
pulled out his hair intentionally. The 
guards maintained that the seven 
dreadlocks were pulled off accidentally 
while the eight of them defended them- 
selves in a struggle with the handcuffed 
Ford. ■ 

Source: The Buffalo News 
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Reviews 

Lockdown America: Police and Prisons in the Age of Crisis 
by Christian Parenti, Verso, 290 pages 
Review by Paul Wright 


The government is by no means a 
neutral agent dedicated to the welfare of 
all its citizens. Instead, it stands first and 
foremost to protect the interests of what- 
ever class happens to hold state power 
at the time. In the United States at the 
close of the millenium this is the wealthy 
class. The essential government element 
that maintains the economic and political 
status quo is its coercive apparatus: po- 
lice and prisons. The last three decades 
have seen a dramatic rise in paramilitary 
policing as well as the exponential explo- 
sion of the American prison population. 
In Lockdown America Christian Parenti 
shows the economic crises that have led 
to the current police and prison state poli- 
cies that have so dramatically changed 
the American political landscape over the 
past 30 years. A more accurate name for 
the book might be “class war by criminal 
justice.” Like the recent U.S. war against 
Yugoslavia, this war is also a pretty one- 
sided affair. 

A shortcoming with many otherwise 
good books about police and prisons is 
that while they may convey a sense of 
what is happening, they are incapable of 
explaining why it is happening and who 
benefits from this state of affairs. Not so 
with Lockdown America. Anyone inter- 
ested in learning not only how the criminal 
justice system in America works, but who 
benefits from it and who it works for, will 
find this book useful. 

Parenti sets the backdrop of the cur- 
rent police and prison mania in the late 
1960’s and ‘70’s when pressure from the 
working and consumer classes forced 
corporations and the ruling elites to make 
significant concessions: environmental 
and labor standards, higher wages and 
benefits for industrial workers and expan- 
sion of the welfare system, among others. 
The main impact of these changes was to 
make it more expensive to do business in 
the US by cutting into corporate profits. 
Faced with a devastating political and 
military defeat in Southeast Asia, the 
American ruling class was in no position 
to mount an immediate counterattack. But 
mount it they did. 


Amply supported by facts, Parenti 
shows how Ronald Reagan’s economic 
policies shifted wealth distribution from 
the poor to the wealthy. By 1 987, the rich- 
est one percent of the population was 
saving 25% of its net income tax while 
the poorest ten percent of the popula- 
tion saw 20% of its income taken by 
taxes. This was accompanied by 
deindustrialization as American busi- 
nesses went overseas in search of lower 
labor costs (i.e., higher profits) from more 
compliant work forces. 

In its wake, this shifting of wealth 
and deindustrialization left shattered hu- 
man cultural and social debris in its wake. 
This sutplus population is characterized 
by some sociologists as “social junk”: 
those with shattered minds and spirits 
who have little will to fight: the men- 
tally ill, alcoholics, drug addicts and 
elderly; and the “social dynamite”: the 
low wage, impoverished, working 
class, unemployed youth whose spir- 
its are not broken and who remain 
combative. 

As Parenti points out: “Social dyna- 
mite is a threat to the class and racial 
hierarchies upon which the private enter- 
prise system depends. This group simply 
cannot be swept aside. Controlling them 
requires a defensive policy of contain- 
ment and an aggressive policy of direct 
attack and active destabilization. They are 
contained and crushed, confined to the 
ghetto, demoralized and pilloried in ware- 
house public schools, demonized by a 
lurid media, sent to prison, and at times 
dispatched by lethal injection or police 
bullets. This is the class— or more accu- 
rately the caste, because they are 
increasingly people of color which must 
be constantly undermined, divided, in- 
timidated, attacked, discredited and 
ultimately kept in check with what Fanon 
called ‘the language of naked force.’” 

Faced with large scale urban revolts 
in the 1960’s, the United States govern- 
ment responded with federal funding to 
local and state police as well as a massive 
increase in federal police agencies. What 
began with Richard Nixon in 1968 is still 


going strong and shows no sign of abat- 
ing. 

Parenti delves into the political im- 
pact and significance of “zero 
tolerance” policing, which was popu- 
larized by criminologist James Wilson. 
The theory goes that small acts of law- 
lessness: window breaking, evading 
bus or subway fares, vending without 
a license, etc., translates into major 
crimes such as rape, robbery and murder. 
Suppress the petty “quality of life” of- 
fenses, goes the theory, and the major 
crime rates will go down as well. 

As New York City police commis- 
sioner William Bratton is best known as 
the implementer of “zero tolerance polic- 
ing” in that city, or as Parenti calls it “the 
science of kicking ass.” In modern soci- 
ety the cities represent the concentrations 
of wealth and power, poverty and danger 
which simultaneously typify and desta- 
bilize capitalist society. Making the cities 
safe for profit making and capital accu- 
mulation is the driving force behind zero 
tolerance policing. 

Parenti chronicles Bratton’s career, 
his innovative techniques of focusing on 
petty crimes, outfitting police with mod- 
ern, paramilitary weapons, etc., which he 
pioneered with the New York City sub- 
way police. When Rudolph “Benito” 
Guiliani became mayor of the city in 1 994, 
he appointed Bratton police commis- 
sioner. Bratton swiftly brought zero 
tolerance policing to the entire city. In 
practice, zero tolerance policing meant 
rounding up the homeless, graffiti artists, 
sex workers, panhandlers and other so- 
cial undesirables who polluted the urban 
landscape and pushing them out of sight. 
In many cases it meant jail or prison, in 
others it meant exiling the homeless to 
distant boroughs and sending sex work- 
ers to the city’s industrial areas. Zero 
tolerance policing has little to do with 
crime control and everything to do with 
controlling the poor, dangerous classes 
and keeping the cities safe for capital and 
its servants. 

“Carrying the Big Stick: SWAT 
Teams and Paramilitary Policing” docu- 
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merits the origins and proliferation of 
SWAT teams. SWAT teams represent the 
militarization of policing combined with 
counter-insurgency concepts. Originally 
conceived in Los Angeles to deal with 
urban rioters and political radicals, it has 
become a common fixture across the na- 
tion. 

In Fresno, California, the local SWAT 
team carries out “the criminal justice 
equivalent of search and destroy mis- 
sions.” Permeated with the rhetoric of 
war, counter-insurgency and high tech 
repression. SWAT teams tend to see poor 
civilian communities as enemies to be 
conquered. Fresno is unique in that its 
30 member SWAT team of armored ve- 
hicles, automatic weapons, attack dogs 
and helicopters are used routinely seven 
days a week, for regular patrol work. They 
kill an average of one citizen every three 
months, and shoot several more. The 
SWAT team’s deployment had led to a 
48% increase in the rate of misdemeanor 
arrests. “In other words, much of what 
they do is stop, search, harass, arrest and 
brutalize petty offenders, parole violators 
and bystanders.” 

Parenti documents the impact that 
billions of dollars of federal funding and 
high tech repressive equipment has had 
on policing. The author combines first 
hand reporting with analysis of national 
trends to paint a comprehensive, detailed 
picture of not so controlled government 
repression. Or, as he calls it, “the spec- 
tacle of terror.” 

“The point is that ritualized displays 
of terror are built into American policing. 
Spectacle is a fundamental part of how 
the state controls poor people.” SWAT 
raids in the ghetto, rituals in the courts 
and prisons all serve to intimidate the 
poor. 

One chapter is devoted to the role 
of Border Patrol and Immigration and 
Naturalization Service (INS) in militariz- 
ing the United State’s Southern border 
and controlling immigrants. The Border 
Patrol, increasingly deployed in the 
heartland, far from borders, acts in collu- 
sion with the businesses who employ 
illegal immigrants in order to summarily 
deport workers who attempt to organize 
or otherwise rock the economic boat. The 
immigration police’s main role is to en- 
sure a cheap, malleable supply of 
submissive labor to the industries that 
depend on immigrant labor to ensure high 


profits. This includes the meat packing 
houses, food processing plants, agricul- 
ture. garment making and other industries. 

Parenti analyzes how INS raids sup- 
port the class interests of employers in 
general by ensuring agricultural labor re- 
mains inexpensive, unorganized and 
inefficient. Thus, criminalizing workers 
due to their immigration status allows 
police terrorization to keep them working 
in the fields at low wages. 

Lockdown America describes a 
Border Patrol raid in Jackson Hole, 
Wyoming, where agents and local po- 
lice “swept through town, snatching 
Latino workers from the kitchens of 25 
restaurants, rousting them from their 
homes and literally grabbing them as 
they rode by on bicycles.” 153 people 
were arrested, cuffed, searched and put 
into a yard where police wrote identifi- 
cation numbers on their forearms in 
black ink. Fifty of the prisoners were 
United States citizens or legal residents 
who were eventually released. The rest 
were placed into manure strewn cattle 
trucks and shipped off to detention 
centers. In a classic piece of understate- 
ment, Parenti observes “The jumble of 
tropes at work in this real life allegory 
are as obvious as they are grotesque: 
mass arrest, numbered forearms, cattle 
cars ....” 

The only shortcoming to this chap- 
ter is that Parenti does not discuss the 
wider political implications of US immi- 
gration policy. By allowing impoverished 
peasants and workers to flee from crisis 
ridden countries like El Salvador, Mexico, 
Guatemala, etc., illegal emigration to the 
US serves as a safety valve for the cor- 
rupt regimes of those countries by giving 
people a choice between fleeing, and then 
propping up the local economy with fi- 
nancial remittances to those relatives who 
stayed behind, or staying home and fight- 
ing for structural change that allows them 
to get decent work in their own nation. 
While the focus of Lockdown America is 
the United States, immigration policy is 
very much an issue of the global economy. 

Having discussed the “front end” of 
the criminal justice system, Parenti then 
moves to “The Rise of the Big House 
Nation: From Reform to Revenge.” Parenti 
notes that in the 1 970’s little attention was 
given to imprisonment by government and 
elite police planners. The rise of the pris- 
oner rights movement is placed into the 


historical context that the American crimi- 
nal justice system was undergoing a 
momentary, but very real, crisis of legiti- 
macy in the early 1970’s. As prisoners 
struggled their quality of life modestly 
improved with the introduction of law 
libraries, and rules on grooming, visit- 
ing, censorship and clothes being 
loosened. “In short, much of what is 
chalked up to rehabilitation era enlight- 
enment was really just the political booty 
of class war. ‘The man’ gave a little to 
keep a lot.” 

Lockdown America notes that when 
the modern imprisonment binge really 
took off, in 1981, politicized rebellion and 
unrest was not a pressing issue for the 
governing elites. “Instead, increased pov- 
erty and the social dislocations of 
deindustrialization were threats to order. 
In a broad sense the social breakdown, 
disorder and floating populations created 
by neo-liberal economic restructuring 
had to be managed with something other 
than social democratic reform.” The 
welfare state inadvertently empowers 
working people which limits the ability 
of capital to boost profits by gouging 
workers. Parenti makes a convincing 
argument that, at one level, mass im- 
prisonment is a rational strategy for 
managing the contradictions of a re- 
structured American capitalism, but at 
another, it is simply a useful policy by 
product of electoral strategies by right 
wing politicians using crime and pun- 
ishment issues to get elected. 

Prisons are accurately described as 
extensions of the public spectacle of ter- 
ror embodied in SWAT team policing. 
Parenti describes the official terror of 
guards gunning down dozens of Califor- 
nia prisoners for sport and how it serves 
the empire building dreams of prisoncrats 
to foment violence in prisons, then use 
the statistics to get more money from the 
legislature. 

“Rollback in the Big House” docu- 
ments the diminishing rights and 
privileges of prisoners as “the symbolic 
economy of revenge.” Parenti notes this 
has been accompanied by legislative at- 
tacks such as the enactment of the Prison 
Litigation Reform Act and Anti-Terrorism 
and Effective Death Penalty Act and 
gradual elimination of prison law libraries 
which make it impossible for prisoners to 
air their grievances in court or, if they get 
into court, to achieve meaningful relief. 
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Reviews (continued) 

“Balkans in a Box: Rape, Race War 
and Other Forms of Management” de- 
scribes the central role prisoner rape plays 
in bolstering the power of guards and 
prison administrators. “One point worth 
emphasizing is that the rape factory is 
politically docile: if inmates fear, hate, kill 
and rape one another, the chance of a 
Spartacus arising from their ranks is al- 
most nil.” Which is why politicized 
prisoners in the 1970’s actively fought 
against prisoner rape. 

Lockdown America contains the 
best analysis of prison gangs that has 
been printed to date, which cuts through 
the myths and mythology. In the past I 
have commented that if prison gangs did 
not exist prisoncrats would have to in- 
vent them. Parent! refers to them as “the 
indispensable enemy,” he focuses mainly 
on California prison gangs such as the 
Aryan Brotherhood, Mexican Mafia, 
Nuestra Familia, Black Guerrilla Family 
and newer gangs such as the Nazi Low 
Riders and Norteno structure. The his- 
tory, origins and evolution of the gangs 
are detailed. Parenti observes that while 
prison gangs create violence and social 
pathologies in their wake, they also “ren- 
der penitentiaries governable and justify 
increased repression, surveillance and 
control.” The contradictions are that 
gangs keep prisoners divided yet pose a 
threat to staff since any type of autono- 
mous prisoner organizing has the 
potential to become politicized. “The of- 
ficial war on prison gangs is best seen as 
a management strategy designed to con- 
tain, shape and direct violence, rather than 
eliminate it.” 

Prison gangs have never been as well 
organized, structured or disciplined as law 
enforcement officials have claimed over 
the years. It is refreshing to see a candid 
description of how prison officials 
overtly nurture and perpetuate racism 
by racially segregating programs and 
activities as well as encouraging race 
wars among prisoners. Gangs are thus 
summed up: “They are a form of or- 
ganic. decentralized, self fueling social 
control, a cultural system of indirect 
rule that simultaneously oppresses 
from the inside while justifying repres- 
sion from the outside." 


The final chapter deals with the fi- 
nancial aspects of the prison industrial 
complex. Parenti dismisses the notion that 
prisons will ever replace military spend- 
ing as an engine of Keynesian spending 
and technological spin offs. At best, some 
local, rural communities benefit from 
prison payrolls but prison jobs are sim- 
ply no substitute for industrial enterprises 
and the attendant high wage jobs. 

While Parenti’s analysis is correct in 
that aspect, he misses the fact that pris- 
ons have an enormous impact in 
managing the social dislocation he so elo- 
quently describes elsewhere in the book. 
If it were not for the two million people 
locked up in prisons and jails, and the 
more than 600,000 people employed to 
look over them, the American job market 
would not be as tight as it is now and the 
American unemployment rate would ri- 
val that of European countries. The main 
economic role of prisons, at this point in 
American history, is to suck would be 
workers out of the job markets and keep 
them out of it by imprisoning them or hir- 
ing them to watch over the kept. 

Parenti’s discussion of prison slave 
labor is closer to the mark. He notes that 
only 72,090 of almost 2 million prisoners 
have industrial jobs and that virtually all 
state run prison industries are heavily 
subsidized by the state as monuments to 
waste and inefficiency. The author con- 
cludes “Prison labor is actually a small, 
not very profitable, part of the American 
gulag.” Parenti believes this is unlikely 
to change due to the public relations prob- 
lems associated with prison slave labor, 
the hassles of doing business in and with 
prisons, the poor quality of the slave 
labor itself and organized opposition 
to the practice by business and labor 
lobbies. The main role of prison slave 
labor is political: the working prisoner 
is the ultimate conservative revenge 
fantasy. 

Extensively footnoted, well re- 
searched and written in an easy to 
understand, flowing style Lockdown 
America gives a detailed, comprehensive 
look at how police and prisons keep the 
poor in line while maintaining the eco- 
nomic and political status quo. The 
radical, class based analysis sets it apart 
from, and above, similar works. The book 
is available from PLN for $25.00 plus $3.20 
shipping. See page 3 1 for details. 


Maximum Security University: 

A Documentary History of 
Death and Cover-Up at 
America’s Most Violent Prison 
Edited by Tom Quinn 

Video Review by Bob Fischer 
and Janet Stanton 

Maximum Security University is a 48 
minute video production by California 
Prison Focus depicting the deaths of 
four prisoners shot by guards during 
the notorious gladiator fights at 
Corcoran prison in California. The 
shootings occurred as part of the 
CDC’s deliberate policies. 

The goal of the California SHU sys- 
tem, and particularly the integrated yard 
system, was supposedly to “teach” pris- 
oners from rival groups to get along with 
each other. (Hence the title of the book 
and video.) Prisoners from antagonistic 
groups, and individuals with known 
animosities for each other, were placed 
together on the 70 by 20 foot pie 
shaped exercise yards at the same time. 
Guards were authorized to shoot 37mm 
baton rounds, or deadly 9mm Glazer 
safety slugs to “save life or prevent 
great bodily injury.” Theoretically, each 
shooting incident was reviewed by a 
3-4 person internal administrative 
shooting review board; in practice, ev- 
ery fatal shooting was ruled justified. 
In none of the shootings analyzed in 
the video did the fighting prisoners 
possess a weapon of any kind. 

Quinn obtained surveillance videos 
of these shootings during the discovery 
process of the lawsuit filed over the mur- 
der of prisoner Preston Tate. Maximum 
Security University analyzes four of 
the five killings at Corcoran second by 
second, comparing what is shown on 
the tapes to the official report and tran- 
scripts of the administrative reviews. 
Besides a few still photos of the prison 
and facilities, and shots of poster board 
bearing prisoners’ cells and mug shots 
used by guards to match up rivals, most 
of the video is black and white surveil- 
lance camera footage. The jerky motion 
and grainy images are disturbing, and 
underscore the reality of what we are 
seeing. Each shooting is shown 
through several times. The incongru- 
ity between the official report and the 
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video record intensifies the viewer’s dis- 
tress. The lawsuit that brought these 
tapes to light was over the circumstances 
of the fifth killing (Preston Tate), and was 
in litigation at the time, and so is not ana- 
lyzed in the video. 

Book Review by Paul Wright 

In 1 988 the California Department of 
Corrections (CDC) opened a prison in 
Corcoran. It had a Security Housing 
Unit (SHU) for some 2,000 men. It 
quickly became a shooting gallery. Be- 
tween 1990 and 1994 seven prisoners 
were shot dead by Corcoran guards, 
another 43 were shot and wounded. 
Many of the shootings took place in 
the SHU where guards staged “gladia- 
tor fights” so they could gun down the 
unarmed combatants. 

PLN has reported extensively on 
the shootings, the gladiator fights and 
prisoners being raped by agents of the 
prison staff. Tom Quinn is a private 
investigator who assisted in the litiga- 
tion of the shooting death lawsuit of 
Preston Tate, a prisoner gunned down 
at Corcoran. This gave Quinn a bird’s 
eye view of the Corcoran mayhem as 
well as surveillance videos, internal 
CDC documents, depositions, and 
much more. 

Quinn has compiled this book of 
lawsuit documents, newspaper articles 
(many of which were based on informa- 
tion and documents Quinn provided 
journalists). The booklet is an essential 
accompaniment to the video of the same 
title Quinn produced. 

Together the video and book paint 
the most detailed, credible and reliable 
account of what transpired at Corcoran. 
The myth of the country club prison is 
shattered when confronted with the real- 
ity if what modern American prisons are 
like today. These materials are powerful 
organizing tools that should be seen in 
every community impacted by the prison 
industrial complex. 

The book and video are being sold 
for $22 each by California Prison Focus 
as a fundraiser. To order either or both, 
contact: CPF, 2940 16th St. Rm. 100, San 
Francisco, CA 94103. (415) 252-921 1. 
www.prisons.org. 


CDC Settles Corcoran Shooting Suit for $2.2 Million 


I n May, 1 999, the California Depart- 
ment of Corrections (CDC), an- 
nounced it would pay $2.2 million to settle 
a shooting lawsuit by former prisoner 
Vincent Tulumis. Earlier this year the CDC 
settled the Corcoran shooting death law- 
suit by the estate of Preston Tate for 
$825,000 [PLN, May, 1999] and the San 
Quentin shooting death suit filed by the 
estate of Mark Adams for $2.5 million 
[PLN, May, 1999], The Adams settlement 
came after a jury had awarded the estate 
$2.2 million in damages and found the 
prison warden and CDC director liable for 
punitive damages in the shooting. 

Vincent Tulumis, 33, was in the 
Corcoran Security Housing Unit (SHU) 
in 1993 while serving a three year sen- 
tence for drug possession. The 6 foot, 4 
inch tall, 280 pound Tulumis was used as 
an enforcer by prison guards at Corcoran. 
On May 14, 1993, Tulumis was asked by 
his cellmate, at the behest of prison 
guards, to fight and beat up a prisoner 
named Alberto Beltran, also in the SHU. 
Guards believed Beltran “had to be taught 
a lesson” for talking rudely to female 
guards and staff. Tulumis testified that 
he had previously beaten other prisoners 
to curry favor with guards. That day 
Tulumis went to the SHU exercise yard 
where a gun post guard asked him if the 
fight was going to happen as scheduled. 

Beltran and T ulumis fought. The gun 
post guard later claimed he thought that 
Beltran, a foot shorter than Tulumis, was 
in imminent danger. The guard shot 
Tulumis in the back of the neck with his 
9mm assault carbine which shattered 
Tulumis’s spine and left him a quadriple- 
gic. Beltran was not injured. 

Tulumis filed suit, claiming that his 
injury resulting from the guard orches- 
trated fight violated his Eighth 
amendment rights. PLN has reported ex- 
tensively on similar incidents at Corcoran. 
Between 1989 and 1995, 50 Corcoran pris- 
oners were shot, seven fatally and 43, 
including Tulumis, were wounded. State- 
wide, between 1989 and 1998, 39 CDC 
prisoners were shot and killed by guards 
and more than 200 were shot and 
wounded. Most of the shootings occurred 
when prisoners were engaged in fist fights, 
many orchestrated by the guards. 

With the FBI investigating, at least 
13 guards under state and federal indict- 
ments, legislative hearings and a searing 


expose in the Los Angeles Times, and the 
jury verdict in the Adams case, the CDC 
is settling its shooting lawsuits as quickly 
and quietly as possible. Tulumis’s $2.2 
million settlement is one of the largest 
prison settlements in California history'. 
CDC director Cal Terhune said “It was 
clearly in the interests of the state to see 
if a settlement could be made short of 
continued litigation.” 

Tulumis, since released from prison, 
told the Los Angeles Times : “My life to- 
day is worse than incarceration. You’re 
looking at a man can’t even wipe a tear 
from his eye, who can’t blow his nose. 
I’m constantly going to the bathroom on 
myself, constantly needing to be changed 
like a baby. Corcoran state prison took 
away all my pride, all my dignity, and all 
they got was a slap on the wrist.” It is 
ironic that CDC guards repaid Tulumis’s 
eagerness to do their dirty work with a 
bullet to the neck. | 

Source: Los Angeles Times 


Law Offices of 
Habern & Cohen 

Gary J. Cohen 
1307 West Ave., 

Austin, Texas 78701 
(512) 476-6201 

(not a partnership) 

For more than ten years our offices 
have been exhisively engaged in rep- 
resenting Texas inmates in the follow- 
ing areas: 

Parole Reviews 
Parole Revocation Hearings 
Emergency Medical Reprieves 
Time Credits 
Clemency Matters 

We interface with the Texas Board of 
Pardons & Paroles on a regular ba- 
sis, including rule making, legislative 
matters and the training of revocation 
hearing officers. 

This is a fee for services law office. 
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Notes from the Unrepemtentiary 


I n August of this year, 14 Puerto 
Rican political prisoners were of- 
fered a conditional pardon by President 
Clinton. On September 10th, 1 1 of them 
were released from prison, after serving 
nearly 20 years. 

The FBI, New York and Chicago Po- 
lice, and right-wing bigots like 
Congressmen Orrin Hatch and Vito 
Fossella, and New York Mayor Guilliani 
went on a media rampage against the par- 
don, saying that Clinton released 
members of the FALN (Fuerzas Armadas 
de LiberacionNacional Puertorriquena), 
'“terrorists’ responsible for 130 bomb- 
ings” just to win the Puerto Rican vote 
for his wife in her New York Senate race. 
Now that the Puerto Ricans have actu- 
ally been released, they’ve intensified 
their political vendetta against Clinton 
into an investigation of rarely-used U.S. 
Presidential powers to pardon prisoners 
and commute sentences. 

Who are these political prisoners? 
Why has their release generated such 
fierce opposition? How did they win their 
freedom after 2 decades of imprisonment? 
And what can all prisoners learn from this 
clemency struggle about our own 
struggles for human rights and freedom? 

The Puerto Rican prisoners called 
themselves Prisoners of War because 
they do not recognize the jurisdiction of 
U.S. law over their homeland. When they 
were arrested in 1980, they refused to 
participate in their trials, asserting their 
right to be tried as POW's by an interna- 
tional tribunal. (Their request was 
refused.) They received sentences from 
35 to 98 years for "seditious conspiracy.” 

They call themselves POWs because 
Puerto Rico has been fighting a war for 
independence since 1898, when the U.S. 
first invaded the island. Puerto Rico is 
one of the few colonies left in the world. 
The U.S. military and transnational cor- 
porations want to keep it that way. U.S. 
labor laws and environmental protections, 
for example, don’t apply in Puerto Rico. 
U.S. companies can dump toxins, pay 
lousy wages, and get big tax cuts while 
doing business on the island. The U.S. 
military conducts dangerous military ma- 
neuvers and rents out the island to NATO 
for war games, but Puerto Ricans cannot 
even vote in U.S. elections. 


by Linda Evans 

The Puerto Rican prisoners are 
POWs because they were fighting for the 
independence and self-determination of 
their island, just like the American Revo- 
lution was fought to free the U.S. from 
British colonialism. The POWs were 
charged and convicted of seditious con- 
spiracy, the same charge that kept Nelson 
Mandela in prison in South Africa for 27 
years. We all know that history is written 
by those in power. Although the U.S. 
government once labelled Mandela a ter- 
rorist, now they must acknowledge him 
as a hero, because his people finally de- 
feated the racist regime of apartheid. The 
Puerto Rican POWs are called terrorists 
by the U.S. government and media be- 
cause those in power here are determined 
to hold on to Puerto Rico as a colony. 

But on the island itself, in Puerto 
Rican communities across the U.S., and 
in free societies around the world, these 
men and women are heroes: Antonio 
Camacho-Negron, Edwin Cortes, Elizam 
Escobar, Ricardo Jimenez, Oscar 
Lopez-Rivera, Adolfo Matos, Dylcia Pa- 
gan, Alberto Rodriguez, Alicia and Ida 
Luz Rodriguez, Luis Rosa, Juan 
Segarra-Palmer, Alejandrina Torres, 
Carlos Alberto Torres, and Carmen 
Valentin. All of them had been activists 
within the Chicago and New York Puerto 
Rican communities, or on the island it- 
self, during the 1960s and 1970s. They 
had been teachers, social workers, artists, 
and media workers. They spent nearly 20 
years in prison, and now most of them 
are in their 50’s. 

When Clinton first offered clemency, 
1 50,000 people demonstrated in San Juan, 
Puerto Rico (during hurricane weather!) 
to demand their unconditional release. 
For over 1 0 years, a campaign has grown 
in support of the prisoners. This included 
presenting a petition for Amnesty to 
President Clinton 2 years ago that had 
over 1 0,000 signatures. It was signed by 
church leaders, Nobel Prize winners in- 
cluding Bishop Desmond Tutu, Coretta 
Scott King, Congressional Representa- 
tives, and former President Jimmy Carter. 
In 1979, Carter had granted Amnesty to 
the previous generation of Puerto Rican 
freedom fighters — members of the Puerto 
Rican Nationalist Party who had been 
imprisoned already for 25 years. 


But Clinton’s offer was conditional 
and non-negotiable. The clemency be- 
came a vehicle for party politics, with little 
relationship to the prisoners or the 
still-unresolved status of Puerto Rico. 
The POWs had to sign an anti-violence 
oath, allowed under international law 
when any government releases a prisoner 
who had been involved in armed struggle. 
They also will be subject to parole condi- 
tions, including restrictions on their 
right to travel and to associate with each 
other. Lopez-Rivera and Camacho refused 
to sign. Segarra-Palmer signed, but will 
not be released for another 5 years. A 
fourth, Carlos Alberto Torres, was not 
included by Clinton in the pardon, and 
will continue to serve his 70-year sen- 
tence. Another co-defendant, Haydee 
Beltran Torres, did not join in the Am- 
nesty petition because she was pursuing 
legal remedies. 

What do other prisoners have to 
learn from this struggle for freedom? First 
of all, whether Clinton acted to help his 
wife’s campaign, or whether he simply 
agreed with his advisors that the Puerto 
Ricans had received disproportionate 
sentences, he would never have released 
them without the political pressure of a 
broad-based, massive campaign for their 
freedom. The victory belongs to the 
Puerto Rican nation, and to the POWs 
themselves; the support of the people was 
the crucial element. When it comes to 
other prison issues affecting us all -- over- 
crowding, guard brutality, bad medical 
care, sexual assault, visiting and phone 
restrictions — we need to motivate our 
family, friends, and community groups to 
support prisoners’ needs. We need their 
active, vocal support to stop the puni- 
tive sentencing laws and worsening 
conditions, to stop the execution of 
Mumia Abu-Jamal and abolish the death 
penalty altogether, to free other political 
prisoners. The struggle for the freedom 
of the Puerto Rican POWs can remind us 
that we must be ready to keep on fighting 
in order to effectively change the direc- 
tion of this country’s criminal injustice 
system. The words of former slave and 
abolitionist leader Frederick Douglass 
can serve as inspiration: "Power con- 
cedes nothing without a demand. It never 
has and it never will.” || 
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CSC Cancels Florida Juvenile Facility Contract 


C orrectional Services Corp. 
(CSC) announced Aug. 23, 1999 
that it was withdrawing from an $8.7 
million-a-year contract to operate the 
Pahokee Youth Development Center, a 
350 bed Floridajuvenile facility, 8 months 
before the contract is due to expire. 

The announcement came six weeks 
after the Pahokee facility failed a major 
state inspection and one week before a 
court hearing on safety concerns at the 
privately-operated youth center. State 
inspectors had criticized the facility’s 
counseling services, poor physical con- 
dition, education programs, disruptive 
atmosphere and continued complaints of 
physical abuse by staff members. 

After reviewing the inspection report 
Juvenile Court Judge Ron Alvarez com- 
pared the CSC-run youth center to a 
“third-world country that is controlled by 
... some type of evil power,” and gave the 
company 7 weeks to make improvements. 
“Treatment of these children, so far, 
based upon this report, comes danger- 
ously close to being inhumane,” Alvarez 
said. 

The Pahokee youth center has gone 
through five administrators since it 
opened in 1997, and has been criticized 
by state monitors and child-welfare 
advocates for poor management and 
excessive use of force. The 
Washington-based Youth Law Center 
has condemned conditions at the facility 
as a "denial of basic constitutional 
rights.” There have been 15 confirmed 
cases of staff abuse. 

In Nov. 1998 a consultant hired by 
the state reported that CSC had kept 10 
youths beyond their release dates so 
they would be included in a quarterly head 
count used to determine the company’s 
per diem payments. [PLN, June, 1999]. 

CSC also has been accused of charg- 
ing the Palm Beach County School 
District for education programs that ju- 
veniles did not attend. In late Oct. and 
early Nov. 1998, teachers stopped hold" 
ing classes at the Pahokee center for two 
and a half weeks. At first the company 
claimed the youths had been taught in 
their dorms, but eventually admitted 
there were no classes for 13 school days. 

On May 20, 1999, CSC agreed to 
settle a lawsuit filed by the Florida ACLU 
over the company's refusal to release in- 


ternal documents. A CSC attorney had 
argued that records concerning the treat- 
ment of state-sentenced juvenile 
offenders at the Pahokee lockup were not 
public because the records were main- 
tained by a private corporation. As part 
of the settlement CSC agreed to release 
thousands of pages of documentation 
and to pay the ACLU $1 1,400 in court 
costs and attorney fees. 

While condemning CSC’s misman- 
agement of the Pahokee facility, critics 
have also faulted Florida’s Dept, of Juve- 
nile Justice for failing to take action 


against the company despite evidence of 
abuse and malfeasance. Public defender 
Barbara White noted that juvenile authori- 
ties “have spent a lot of money on the 
place, so they’ve got too much at stake 
to admit it doesn’t work.” 

Dept, of Juvenile Justice Secretary 
Bill Bankhead said the state does not in- 
tend to close the Pahokee center and is 
seeking another private operator to as- 
sume management of the facility.® 

Sources: Palm Beach Post, Corr. Digest, 
PPRI 


Stanford University 
Tests Drugs on Imprisoned Juveniles 


D uring 1997 researchers from 
Stanford University were al- 
lowed to conduct drug trials on 61 
teenagers imprisoned at the California 
Youth Facility (CYA) in Stockton. Accord- 
ing to the Associated Press, state officials 
have indicated that those tests may have 
violated a state law banning medical re- 
search on prisoners. 

The juveniles, aged 14 to 18, were 
given varying dosages of Depakote, a 
prescription drug used to control epilep- 
tic seizures, to determine if the drug made 
them “less aggressive.” According to 
Stanford University officials, the teens 
"volunteered” for the experiments and 
officials mailed consent forms to their 
parents. In those cases where the parents 
didn’t respond, the CYA gave consent. 


But CYA officials claim the tests were 
conducted without the knowledge or ap- 
proval of the CYA director or his legal 
office. Lisa Beutler, under secretary of the 
CYA said, "The [approval] process fell 
down here.” She added, though, that the 
idea “was not necessarily bad” because 
researchers might have uncovered a use- 
ful drug to reduce violent tendencies. 

Gov. Gray Davis has asked the attor- 
ney general and the state’s inspector 
general to investigate the drug experi- 
ments. And CYA officials say they are 
taking steps to insure that similar tests 
won’t happen again. [Acres of Skin con- 
tains a detailed history of prisoner 
expermentation in the U.S. See p.3I to 
order. ] Kj 


CURE Launches Year 2000 
Prison Phone Campaign 


Citizens United for the Rehabili- 
tation of Errants (CURE) is a national 
prison reform group. Together with 
the American Friends Service Com- 
mittee (AFSC), they are planning to 
launch a national campaign target- 
ing the exorbitant phone rates paid 
by people who accept collect calls 
from prisoners. 

The eight month campaign is 
scheduled to begin in January and 
ends in August, 2000. The campaign 
includes letters to all state legisla- 
tors in the U.S. and culminates in a 


national prison phone “holiday” in 
August where no one will accept col- 
lect phone calls from prison absent 
an emergency. The campaign will be 
carried out primarily by the taxpay- 
ers and voters outside prison who 
receive collect calls from prisoners. 

The campaign is being coordi- 
nated and organized by the 
Michigan chapter of CURE. For full 
details contact: ETC Campaign, Ml 
CURE, P.O. Box 2736, Kalamazoo, 
Ml 49003-2736. 
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Virginia Juvenile Dies of Accidental Heart Attack 

by Dan Pens 


H ave you ever heard of a teen- 
ager dying of a heart attack? 
That’s what Virginia’s state medi- 
cal examiner says happened to a 
developmentally disabled 1 6 year old who 
died while in state custody last April. 

Wallace Wesley Dandridge, 16, was 
an emotionally unstable young man who 
was incarcerated at the Oak Ridge Juve- 
nile Correctional Center in Richmond. On 
the night of April 7, 1999, Dandridge 
threw what he said was a cup of urine on 
one “correctional officer” and punched 
another. Several other officers immedi- 
ately took “ correctional” action: Oak 
Ridge officials say that Dandridge was 
“subdued” and left strapped face-down 
on his bed, handcuffed, with a leather belt 
that bound his hands near his waist. 

The state police were phoned and 
asked to send a trooper to formally charge 
Dandridge with assault. Meanwhile, Oak 
Ridge officials say, the youth was ob- 
served every five minutes through his cell 


door window. Nobody went into the cell 
to check on him because he appeared to 
have calmed down. 

When the state trooper arrived 45 
minutes later, he found Dandridge uncon- 
scious with a shallow pulse. The youth 
was transported to a hospital and pro- 
nounced dead a short time later. 

Seven “correctional” employees at 
Oak Ridge were suspended without pay 
May 1 3 because of the incident. The FBI 
and state police launched separate crimi- 
nal investigations. 

The outcome of those investigations 
will undoubtedly be impacted by the medi- 
cal examiner’s July 22 ruling that 
Dandridge’s death is not a homicide. “The 
death is classified as accidental,” Robert 
M. Hollowy, regional administrator of the 
medicai examiner’s office, toid the Wash- 
ington Post. 

So it was an accident. But just how 
does one die of an accidental heart at- 
tack? Holloway cited the specific cause 


of death as “acute cardiac arrhythmia pre- 
cipitated by stress and acute asphyxia,” 
the Richmond Times Dispatch reported. 

A source familiar with the investiga- 
tion told reporter Frank Green of the Times 
Dispatch that Dandridge “died of a heart 
attack because his larynx had closed up. 
There was bruising to his larynx such that 
he had difficulty in breathing, and the 
heart just tried to keep up with whatever 
oxygen it was getting.” 

Tyrone Manzy, Dandridge’s uncle, 
disputes the medical examiner’s conclu- 
sion that his nephew’s death was 
accidental. 

“It [the ME’s report] tells me there 
was a combination of things, that he was 
scared to death while he was being 
choked to death,” Manzy told the Times 
Dispatch. 5 

Sources: Washington Post, Richmond 
Times Dispatch 


Ninth Circuit Vacates Previous Opinion 
Ruling PLRA’s Provision Unconstitutional 

Rules Taylor Not a Consent Decree 


T he en banc Ninth Circuit court 
of appeals has vacated its previ- 
ous panel decision declaring the 
“immediate termination” provisions ofthe 
Prison Litigation Reform Act(PLRA), 18 
U.S.C. § 3626(b), unconstitutional and 
ruled that Taylor was not a consent de- 
cree. 

In 1 972, Eddie W. Taylor and George 
Yanich, Jr., Arizona state prisoners, filed 
class action suits under 28 U.S.C. § 2254 
and 42 U.S.C. § 1983 challenging 
Arizona’s prisoner behavior and disci- 
pline rules and deprivation of 
"two-for-one good behavior time.” The 
parties stipulated to the unconstitution- 
ality of the disciplinary procedures and 
came to an agreement without a trial. On 
December 22, 1 972, the district court en- 
tered an order outlining the agreed upon 
disciplinary rules, but specifically refus- 
ing to rule on the constitutionality of the 
prior rules. In the order, the district court 
retained jurisdiction for six months. 

Later, prison officials submitted a 
proposed final draft of the rules, the pris- 


oners filed objections, and the district 
court entered a stipulation and final judg- 
ment on October 19, 1973, reflecting the 
changes in the final draft. The final judg- 
ment did not mention any prospective 
injunctive relief or continuing jurisdiction. 
Nonetheless, for over twenty-five years, 
the prison officials treated the December 
22, 1 972, order as a consent decree, seek- 
ing permission from the district court 
pursuant to Rule 60(b)(5), Federal Rules 
of C ivil Procedure, whenever they wished 
to change the prison rules. 

In 1996, the PLRA was enacted. It 
contained a requirement of “immediate 
termination of any prospective relief if the 
relief was granted in the absence of’ spe- 
cific findings by the court. The prison 
officials then filed a motion to terminate 
the relief in the “consent decree” of De- 
cember 22, 1972. The district court 
declared the “immediate termination” pro- 
visions of the PLRA unconstitutional and 
the prison officials appealed. In Taylor v. 
United States, 143 F.3d 1 1 78 (9th Cir. 1998), 
a panel of the Ninth Circuit affirmed the 


district court. [PLN Dec. 1998] The Ninth 
Circuit granted rehearing en banc and va- 
cated the previous opinion. 

In what the dissent referred to as 
construing the record “to the point of dis- 
ingenuous evasion,” the court held that 
Taylor was not really a consent decree at 
all. Despite the decades long practice by 
the district court and the parties of treat- 
ing the relief granted by the district court 
as a consent decree, the Ninth Circuit held 
that, because the final judgment had no 
mention of prospective injunctive relief 
or continuingjurisdiction, it could not be 
a consent decree and the case terminated 
in 1973 with the entry of the final judg- 
ment. In an added twist, the court held 
that, if the prison officials were somehow 
entitled to proceed, the PLRA could not 
reopen the non-consent-decree final judg- 
ment without violating the separation of 
powers doctrine. Thus, the Ninth Circuit 
upheld the district court’s denial of the 
prison officials’ motion to terminate, but 
for different reasons. See: Taylor v. (/..S'., 

1 8 1 F. 3d 1 0 1 7 (9th Cir. 1 999)(en banc). ■ 
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Pelican Bay Guard Indicted in Shooting 


F or the second time in less than 
two years, a California prison 
has become the target of a U.S. Justice 
department investigation. In part of what 
is expected to be a wider civil rights pros- 
ecution, a federal grand jury in San 
Francisco indicted fired Pelican Bay 
prison guard David Lewis June 8, 1999, 
for shooting a prisoner in the chest in 
1 994, according to the San Jose Mercury 
News. The indictment is just part of an 
ongoing investigation into abuse, cor- 
ruption, and cover-up at the state’s 
northernmost prison. 

The pattern at the Crescent City 
maximum security prison is eerily similar 
to the problems at Corcoran, where fed- 
eral prosecutors charged eight guards 
with staging gladiator-style fights be- 
tween prisoners, illegal shootings, and 
fabricating evidence to cover up the 
abuse. “I do see similarities between 
problems at Pelican Bay and problems at 
Corcoran,” said attorney Steve Fama, who 
has sued prison officials for civil rights 
violations many times. "Both are about 
large numbers of state officials abusing 
[prisoners] by the most serious means 
one can imagine,” he told the newspa- 
per. 

The U.S. Attorney’s Office in San 
Francisco charged Lewis, 51, with two 
counts of civil rights violations for shoot- 
ing Harry Long, a Pelican Bay prisoner, 
in the chest. Long lived, but suffered se- 
rious injuries. The department fired Lewis 
in 1996 for a number of reasons, includ- 
ing the use of racial slurs towards 
prisoners. 

Civil rights prosecutions are rare in 
Northern California where the population 
is mostly white and their politics mostly 
right-wing. But, Robert Mueller III, the 
U.S. Attorney for the district including 
Pelican Bay, said that would change. 
Mueller promised to "vigilantly” enforce 
civil rights, "particularly where there are 
allegations that a law-enforcement officer 
has committed a crime.” 

Investigation into abuses at Pelican 
Bay really took off in early 1998 when 
James Fallman, Deputy District Attorney 
for Del Norte County, wrote a strange le- 
gal memorandum asking for federal 
oversight at the troubled prison. Listing 


by W. Wisely 

a string of probable civil rights violations 
ranging from guards setting up assaults 
on alleged child molesters, to the con- 
spiracy to stab to death a prisoner who 
testified against a guard, Fallman wrote, 
"perhaps a federal grand jury needs to 
look at Pelican Bay State Prison.” 

Fallman was laid off as special pros- 
ecutor in charge of Pelican Bay cases in 
September of 1 998 when the county board 
of supervisors voted to eliminate his po- 
sition. The action potentially will cost the 
county $170,000 in reimbursement from 
the state for handling criminal cases aris- 
ing from the prison, according to the Daily 
Triplicate. District Attorney Bill Cornell 
refused to file or investigate cases referred 
by Pelican Bay Warden, Robert Ayers for 
two months beginning October, 1998, 
claiming he didn’t have the staff, 

In December of last year, the super- 
visors relented, and approved funding for 
Fallman ’s position for 90 days. The com- 
promise didn’t appease Cornell or Ayers. 


The District Attorney has said his office 
still cannot undertake serious criminal 
prosecutions like murder because those 
cases take longer than 90 days to resolve. 
Ayers wrote supervisors that the prison 
has a backlog of prisoners in segregation 
waiting a determination by the District 
Attorney as to whether he will file crimi- 
nal charges or not. The warden asked the 
state Attorney General to step in. 

Fallman would not comment on the 
Lewis case or funding conflict. But, he 
said, "I applaud the U.S. Attorney and 
FBI for their work.” Cornell’s office 
charged a Pelican Bay prisoner with mur- 
der recently for the stabbing death of a 
prisoner who testified against former 
guard Jose Garcia. Garcia was convicted 
in 1998 of setting up, and assaulting, ac- 
cused child molesters at the prison. Garcia 
was sentenced to state prison where, be- 
cause of his former status as a guard, he 
will be housed in protective custody with 
alleged child molesters. ■ 


TN Prison Guard to Pay $50,000 for Stabbing 


A former Tennessee Dept, of Cor- 
•ection guard has been ordered 
to pay $50,000 to a prisoner who was at- 
tacked and stabbed after he resisted the 
extortion demands of other prisoners. 

U.S. District Judge Todd Campbell 
ruled on August 7, 1999 that former guard 
Xavier Waters had been deliberately in- 
different to “a substantial risk of serious 
harm” to prisoner Eugene Lamont Foster. 
Campbell said Waters “was not merely 
negligent in failing to protect” Foster, but 
had “ignored several significant indica- 
tions that something was wrong,” which 
led to the stabbing. 

Foster testified at a bench trial in 
June 1999 that other prisoners at the 
Riverbend Maximum Security Institution 
had tried to force him to send money and 
televisions to their relatives. He said his 
electronically controlled cell-door 
"popped open” on April 1, 1996 and five 
prisoners from another part of the facility, 
wearing winter coats and wielding shanks, 
took him to a telephone to call his mother. 
Foster was told he would be killed if his 
mother didn’t bring $5,000 to the prison. 

Waters, the only guard in the recre- 
ation area, was a short distance away 
sitting on a ping-pong table. Foster had 
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previously told him that he didn’t want 
to leave his cell for recreation that day, 
and Waters ignored the congregation of 
prisoners at the phone, which was a vio- 
lation of prison rules. 

Foster’s mother made a three-way call 
to Foster’s attorney David Raybin, and 
explained the situation. Raybin contacted 
prison officials on another line. Minutes 
later, Raybin and Foster’s mother listened 
as Foster was stabbed 32 times when he 
tried to run from the recreation area. 

Waters testified that he called for 
help after he saw Foster being pursued 
and stabbed; however. Judge Campbell 
said he did not believe Waters’ denial of 
responsibility, calling him a defensive and 
hostile witness. Waters had resigned 
from the Tennessee DOC in 1997. 

Foster spent more than two months 
in the prison infirmary after the attack. 
The $50,000 award was for compensatory 
damages; Campbell declined to award pu- 
nitive damages. The day after the ruling 
in Foster’s lawsuit was released, TDOC 
officials transferred Foster from a 
minimum-security work release center to 
a higher-security prison. ■ 

Source; The Tennessean 
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1999 Washington State Legislative Roundup 


T he 1999 Washington legislature 
created or amended far too many 
statutes of interest to our readers to to 
adequately summarize, but here are some 
highlights: 

Custodial Misconduct — Makes it a 
class C felony for “an employee or con- 
tract personnel of a correctional agency 
[or] law enforcement officer” to have 
“sexual intercourse” with a resident of a 
state, county, or city adult or juvenile 
correctional facility... [or who] is being 
detained, under arrest or in the custody 
of a law enforcement officer... The law 
specifies that “Consent of the victim is 
not a defense to prosecution....” 

Custodial sexual contact “other than 
sexual intercourse” is classified as a 
gross misdemeanor. In either case, it is 
considered “an affirmative defense pros- 
ecution..., to be proven by a 
preponderance of the evidence, that the 
act of sexual intercourse or sexual con- 
tact resulted from forcible compulsion by 
the other person.” 

Worth noting is that the legislature 
assigned 1st degree custodial miscon- 
duct an offense level of V on the 
sentencing grid, making the presumptive 
sentencing range for a first-time offender 
a mere 6- 12 months. 

Sexual Misconduct by Employees of 
Custodial Agencies - This statute out- 
lines the administrative procedures to be 
followed by the state DOC when “the 
secretary [of corrections] has reasonable 
cause to believe that sexual intercourse 
or sexual misconduct between an em- 
ployee and an offender has occurred.” 
Including that the employee should be 
immediately suspended, and what steps 
shall be taken to terminate the person and 
disqualify them from future employment. 
This statute attempts to define the limits 
of state liability in cases of employee 
sexual misconduct. 

Community Custody — This statute 
essentially reintroduces parole to 
Washington’s criminal justice system. 
The state eliminated parole with the Sen- 
tencing Reform Act (SRA) of 1981, 
switching to a determinate sentencing 
scheme. 

Ever since the SRA took effect in 
1984, critics denounced the lack of state 
control over “offenders” who, having 
served their determinate sentence, are re- 


leased without supervision. The Commu- 
nity Custody Act of 1999 grants those 
critics their wish. 

Those convicted of most crimes (sex 
offenses, violent offenses, and most drug 
offenses) committed after July 1 , 2000 will, 
in addition to their SRA determinate prison 
sentence, be sentenced to a term of “com- 
munity custody” (i.e. parole) to be served 
after their prison sentence. 

The lengths of community custody 
guideline ranges will be developed by the 
state sentencing commission before 
1 2-3 1 -99 and submitted to the legislature. 
In an early draft of the statute, though, it 
was suggested that community custody 
terms be of 5, 10, 20 years or life, depend- 
ing on the seriousness of the underlying 
offense. 

Prisoners may continue to be re- 
leased from prison prior to the expiration 
of their maximum term of confinement as a 
result of earned early release credits (good 
time). Prior to release, however, the DOC 
“shall assess the offender’s risk of 
re-offense and may establish and modify 
conditions of community custody, in ad- 
dition to those imposed by the court, 
based upon the risk to community safety.” 

After release, “offenders” will be un- 
der the supervision of a community 
custody [parole] officer. Failure to con- 
form to the terms of community custody 
may result in reincarceration for up to the 
maximum term of confinement. Those on 
post-release supervision who have 
"maxed out” their term of confinement are 
subject to DOC supervision until their term 
of community custody expires. For such 
an "offender... who violates any condi- 
tion of community custody ... the 
department may impose a sanction of up 
to 60 days in total confinement for each 
violation.” 

Those who are accused of violations 
will be given a hearing which “shall be 
considered as offender disciplinary pro- 
ceedings...” In other words, suspected 
“parole violators” will be afforded no more 
due process than prisoners receive in a 
prison disciplinary hearing. There is an 
appeal process, but the reviewing author- 
ity is “a panel of three reviewing officers” 
and the sanction will not be reversed or 
modified unless two of the three panel 
members find “that the sanction was not 
reasonably related to any of the follow- 


ing: (i) The crime of conviction; (ii) the 
violation committed; (iii) the offender’s 
risk of re-offending or (iv) the safety of 
the community.” In other words, there is 
no meaningful appeal. 

Sex offenders could face up to life- 
time community custody supervision. The 
statute singles out sex offenders and 
specifies that “any time prior to the 
completion or termination of... commu- 
nity custody, if the court finds that 
public safety would be enhanced, the 
court may impose and enforce an order 
extending any or all of the conditions im- 
posed pursuant to this section for a period 
up to the maximum allowable sentence for 
the crime as it is classified in chapter 
9 A. 20 RCW, regardless of the expiration 
of the offender’s term of community cus- 
tody.” 

There isnmrch more to 1ft rs statute 
than can be summarized here. Those in- 
terested in studying this sea change in 
Washington’s criminal justice system 
should read the entire statute [Washing- 
ton Laws, 1999, Chapter 196, ppg. 
787-826], 

One interesting provision buried 
within allows the DOC to “arrange for 
the collection of unpaid legal financial 
obligations through the county clerk, 
or through another entity if the clerk 
does not assume responsibility for col- 
lection. The costs of collection services 
shall be paid by the offender.” The “an- 
other entity” refers to a private collection 
agency. 

Other notable statutes not fully sum- 
marized here, but worth looking up and 
reading in the two volume Laws of Wash- 
ington, 1999, are: 

> DOC Civil Service Exemptions, 
Ch. 1 22, pg. 424; 

> Statutory Double Jeopardy, Ch. 

1 4 1 9 pg. 464; 

> Criminal Sabotage, Ch. 191, pg. 
Ill (makes it a crime for an employee to 
“willfully” damage, destroy, or impair the 
operation of equipment of any public or 
private business or commercial enter- 
prise.); 

> Drug Offenders - Sentencing, 
Ch. 197, pg. 826 (creates treatment sen- 
tencing options “subject to available 
resources”); 

> C lemency and Pardons, Ch. 323 , 
pg. 1 655 (allows for greater victim input 
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Arizona Can’t Seize 
All Prison Labor Back Wages 


and allows such input to remain inacces- 
sible to the person seeking clemency or 
pardon); 

> Extraordinary Medical Place- 
ment - Offenders. Ch. 324, pg. 1 659 (allows 
for compassionate release of certain pris- 
oners with serious medical conditions, 
subject to very strict eligibility criteria); 

> Inmate Funds - Deductions and 
Interest, Ch. 325, pg. 1685 (most of the 
provisions of this statute have been or 
will be covered in other PLN articles); 

> Sexually Violent Offenses - 
Records (mandates the dissemination of 
sex offender records to state sheriffs and 
police chiefs, but exempts those records 
from public disclosure); 

> DNA Data Base - Violent and 
Sexual Offenders, Ch. 329, pg. 1 702 (man- 
dates the collection of DNA samples, 
retroactive to prisoners currently in cus- 
tody, as well as new convictions, and 
expands DNA sampling beyond sex of- 
fenders to “violent offenders” as well.); 

> Transient Sex Offenders, 1st. 
Sp. Sess. Ch. 6, pg. 2343 (sets forth sex 
offender registration requirements for 
any person who lacks a fixed resi- 
dence”). | 


Secret Tools for Post- 
Conviction Relief, 1999 
Edition, by Joe Allan Bounds. 
“The Research Reference Book for 
Lawyers and Post-conviction Liti- 
gants for Prevailing on Ineffective 
Assistance of Counsel claims and, 
Methods of Establishing ‘Cause’ for 
Procedural Default.” The Table of 
Contents has over 500 quick refer- 
ence topics with favorable support- 
ing federal case law. This book cov- 
ers claims of Ineffective Assistance 
of Counsel, Conflict of Interest, Ac- 
tual Innocence and much more! 
ORDER NOW! 

Regular price $69.95 (inmate dis- 
counted price $49.95). Please add 
$5.00 for shipping and handling. Texas 
residents please add 8.25% sales tax. 
Send check or money order to: Zone 
DT Publishing, P.O. Box 1944, Dept. 
PLN, Vernon, Texas 76384. Now ac- 
cepting new postage stamps from pris- 
oners for payment. Write for FREE 
Brochure. 


T he Arizona court of appeals held 
that the state of Arizona can only 
seize thirty percent of a successful pris- 
oner litigant’s back wages award. 

In 1 983 and 1 984 Richard Ford, an 
Arizona state prisoner, worked for Cut- 
ter Industries, a private company that 
operated a blood plasma center mining 
prisoners’ blood for resale. The center 
operated pursuant to a contract with 
the Arizona Department of Corrections 
(DOC). [ Editor ’s Note: See the May, 
1999, issue o/PLN for f urther informa- 
tion about the blood mining of 
American prisoners .] Ford was paid 300 
an hour for his labor. Under the ver- 
sion of ARS 3 1 -254(A) which was then 
in effect, prisoner workers such as Ford 
were entitled to be paid the federal mini- 
mum wage for their labor. 

Ford filed suit in state court claim- 
ing he was entitled to back wages at 
the minimum wage rate. The trial court 
agreed with him and awarded Ford 
$ 1 1 ,678.98 in back wages and interest. 
The court arrived at this amount by 
multiplying the 2,248 hours Ford 
worked at Cutter Industries times the 
minimum wage then in effect, subtract- 
ing the $674.40 in wages he was 
actually paid at the time, then subtract- 
ing 30% to pay his room and board 
under another Arizona statute, and then 
awarding 10% interest for twelve years. 
The interest award exceeded the wages. 

The state of Arizona paid Ford 
20% of the judgment and withheld 80% 
under ARS 3 1 -23 8(D) to “set off the 
cost of incarceration.” Ford appealed 
from this and the court of appeals va- 
cated and remanded the case for further 
proceedings. 

The appeals court held that while 
the state could seize 30% of Ford’s 
back wages award to pay for his room 
and board, it could not seize 80% to 
offset his cost of incarceration. “When 
a general statute collides with a spe- 
cific statute, the specific one controls.” 
ARS 31-238 allows the state to seize 
80% of any claim or obligation to off- 
set a prisoner’s “cost of incarceration.” 
The former ARS 31-254 allowed the 
state to seize 30% of a prisoner’s wages 


that were paid at or over the minimum 
wage. 

“Section 31-238 is more general 
than section 31-254 because ‘claim 
made’ and ‘monetary obligation’ in- 
clude more than ‘compensation due’ 
and because ‘costs of incarceration’ 
include more than ‘room and board., 
one statute applies to any claim by a 
prisoner; the other applies only to com- 
pensation due a prisoner. We therefore 
hold that, when back wages are the is- 
sue, section 3 1 -254 controls and section 
3 1 -238 does not apply.” 

The court soundly rejected the 
state’s argument that the double sei- 
zure of Ford’s money was warranted to 
discourage “frivolous” lawsuits by pris- 
oners. “The state’s argument that 
taking thirty percent and then eighty 
percent of the judgment will curb pris- 
oner lawsuits, is a remarkable one in a 
case where the state has lost the law- 
suit. We see more reason to encourage 
the state to comply with the law than 
to discourage prisoners from filing meri- 
torious back wage claims.” The court 
noted that Ford had already been re- 
quired to pay the $97.25 filing fee in 
this case, which at his current 300 an 
hour wage represented 463 hours of his 
labor. 

“To allow the state to apply both the 
wage deduction of section 3 1 -254 and the 
claim offset of section 31-238 allows the 
state to profit from its wrongful failure to 
pay wages. If the state paid wages when 
they were due, it could not take both the 
thirty and the eighty percent deduction, 
for the prisoner would have no ‘claim’ 
against the state for back wages. If the 
state cannot take a double deduction 
when it is complying with the wage law, it 
certainly cannot do it after the prisoner 
proves in court that the state was violat- 
ing the law.” 

The court held that under Bilke v. 
State, 1 89 Ariz. 1 33, 938 P.2d 1 1 34 (Ariz. 
App. 1997) the state was not liable for 
treble damages in wrongfully failing to 
pay wages due to its employees. See: 
Fordv. State , 979 P.2d 10 (Ariz. App. 

Div. 1, 1999).H 
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Riots Rock CCA Prison in Oklahoma 


I n Nov. 1 998 Corrections Corpora- 
:ion of America (CCA) opened the 
Diamondback Corr. Facility in Watonga, 
OK and tilled it with prisoners from Indi- 
ana and Hawaii. According to a prisoner 
housed at the facility there was a great 
deal of tension between the two groups, 
which resulted in numerous fights. 

CCA reportedly did not separate the 
Hawaiian and Indiana prisoners until early 
June 1999, and then still allowed them to 
co-mingle at meal times when they were 
fed in the same dining area. On June 22 a 
brawl between Indiana and Hawaiian pris- 
oners broke out as lunch as being served; 
the disturbance escalated until it involved 
about 80 prisoners and lasted an hour. At 
least two prisoners were injured and 
guards had to use-tear gas to regain con- 
trol. Afterwards, the prison was placed 
on lockdown for several weeks. 

Less than two months later, on Au- 
gust 1 5, 1 999, another riot erupted at the 
Diamondback facility, which had since 
started housing Oklahoma and federal 
prisoners in addition to those from Indi- 
ana and Hawaii. A prisoner who was 
present during the riot said a group of 
Hawaiian convicts staged a fight in a rec- 
reation yard, then attacked and severely 
beat guards who arrived to break it up. 
According to news reports the riot be- 
gan when guards tried to stop prisoners 
from climbing an inside recreation area 
fence. 

Approximately two dozen prisoners, 
most from Hawaii, broke into a storage 
area and used softball bats, rakes, shov- 
els and hoes to break windows and gain 
access to various buildings. The prison’s 
gym and school were ransacked and the 
commissary looted; five guards and four 
prisoners were injured. 

State and local law enforcement of- 
ficers and guards from other CCA prisons 
had to be called in, and tear gas was used 
to quell the disturbance. CCA spokesman 
Duane Berg claimed there was no appar- 
ent reason for the riot, but acknowledged 
that Hawaiian prisoners had previously 
expressed complaints about the facility. 
The prison was again put on lockdown. 

Several days after the Aug. 15 riot, 
Berg said the incident had caused “sev- 
eral thousand dollars” in damage to the 
facility. However, The Daily Oklahoman 
later revealed that prisoners had set fires 


that caused $400,000 in damage. CCA did 
not report the fires in a press release re- 
garding the riot. “I guess just by pure 
oversight we didn’t mention that there 
was burning that was done,” stated CCA 
spokesman Berg. “I don’t know that we 
intentionally didn’t mention that.” 


O n April 20, 1999, Atlantic 
County, New Jersey, paid 
$900,000 to settle a lawsuit involving ex- 
tensive chemical burns suffered by a 
prisoner forced to do calisthenics in a pit 
filled with caustic chemicals. David Zamot 
was a non violent offender sentenced to 
the Gerald Gormley Justice Facility (GGJF) 
boot camp in Mays Landing, New Jersey 
in 1996. The boot camp was a paramili- 
tary outfit with guards acting as “drill 
instructors” who would discipline pris- 
oners by humiliating them and forcing 
them to do calisthenics. 

Zamot was found smoking a ciga- 
rette in aGGJF dormitory which violated 
Jail rules. As punishment, guards Kirk 
Manks and Henry Jamieson ordered 
Zamot to do calisthenics in a pit with 
about three inches of water and unknown 
chemicals in it. Zamot was wearing only 
sweat pants and boxer shorts at the time. 
When Zamot complained of a burning 
sensation throughout his body, Manks 
and Jamieson ordered him to roll his en- 
tire body back and forth in the pit. 

Zamot ran out of the pit screaming 
and crying. When he entered the Jail dor- 
mitory his bare feet left scorched 
footprints on the tile floor. As a result of 
the chemical exposure, Zamot suffered 
first, second and third degree chemical 
burns over much of his body and was 
bleeding profusely from his scrotum. 
Zamot was taken to a local hospital, 
treated and returned to the Jail despite 
his continued bleeding. 

Jail warden Frank Mazzone then at- 
tempted to cover up the incident by filling 
in the pit. Deputy warden Charles 
Zimmerman told Zamot not to get an at- 
torney to file suit as he “would take care 
of everything.” The pit was later found 
to contain ammonia, bleach, floor strip- 
ping fluid and sodium hydroxide. The 


Tom C. Martin, CCA’s warden at the 
Diamondback Corr. Facility, resigned fol- 
lowing the Aug. 15 riot. | 

Sources: The Daily Oklahoman, The In- 
dianapolis Star, reader mail 


chemicals were knowingly placed in the 
pit by prisoners acting on the orders of 
Jail officials. Prisoners had previously 
complained of the toxic and caustic chemi- 
cals in the pit. 

Zamot filed suit claiming his state 
and federal constitutional rights were vio- 
lated by his deliberate exposure to caustic 
chemicals. Zamot suffered first, second 
and third degree burns on his back, 
nipples, buttocks, lips, penis, scrotum and 
crotch, sustaining permanent injuries. 

Atlantic county settled the suit by 
paying Zamot $900,000. The county did 
not admit to any wrongdoing on its part 
or that of its employees. Zamot was rep- 
resented by Paul D’Amato, a sole 
practitioner in Linwood, New Jersey. See: 
Zamot v. County of Atlantic County, 
USDC, DNJ, Camden Vicinage, Case No. 
97-CV4220. ■ 


Free Writing and College 
Information from PEN 

Information about correspondence 
courses available to prisoners Is published by 
the PEN Prison Writing Program. It is a list of 59 
institutions providing courses that can lead to 
high school or college diplomas, degree pro- 
grams or paralegal certificates. 

PEN Prison Writing Program also pub- 
lishes a Handbook for Writers in Prison. It 
contains information about the annual contest 
with prizes for poetry, non-fiction and drama as 
well as invaluable information on basic English, 
manuscript preparation, writing skills and a di- 
rectory of small magazines that consider new 
voices for publication. 

Both booklets are available free to prison- 
ers only. To order the booklets contact: PEN 
American Center, Prison Writing Program, 568 
Broadway, New York, NY 10012. 


New Jersey Jail Settles Chemical Burn 
Suit for $900,000 
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Punitive Shackling Without a Hearing Okay 


T he court of appeals for the 
Eighth Circuit held that it does 
not violate the Eighth or Fourteenth 
amendment to chain and shackle a pris- 
oner in his cell for 24 hours without first 
providing for a hearing or an opportu- 
nity to be heard. This case illustrates that 
all to frequently conditions of confine- 
ment not only fall far below international 
human rights standards, but that the 
American judiciary is unwilling to inter- 
fere with the gratuitous infliction of 
suffering that does not involve overt 
physical force. 

The Anamosa State Penitentiary in 
Iowa has a policy whereby prisoners ac- 
cused of spitting, throwing objects or 
setting fires are handcuffed, their ankles 
are shackled together and a chain is run 
between the handcuffs and the shackles 
for a 24 hour period. A nurse checks on 
the prisoner every 8 hours, a guard ev- 
ery 30 minutes. Prisoners are fed three 
“nutraloaf’ meals while chained in this 
manner. Nutraloaf is a foul concoction of 
blended foodstuffs baked into a brick. 

Kelvin Key, a prisoner at the peni- 
tentiary, was accused of throwing water 
on a guard and was shackled as man- 
dated by the prison’s policy. At a hearing 
held after the chaining period was over. 
Key claimed he had tripped and acciden- 
tally spilled the water on a guard. Relying 
on the guard’s testimony, the hearing 
committee found that Key only pre- 
tended to trip and intentionally threw the 
water on the guard. 

Key filed suit claiming that while re- 
strained he had difficulty sleeping, taking 
care of bodily functions and that the re- 
straints were painful. Key claimed the 
policy violated the Eighth amendment’s 
ban on cruel and unusual punishment 
and his right to due process under the 
Fourteenth amendment. The case went 
to trial and the district court ruled in fa- 
vor of the defendant prison officials. The 
court of appeals affirmed. 

This ruling is typical of a growing 
judicial trend to countenance modest 
amounts of torture coupled with a dilu- 
tion on what constitutes cruel and 
unusual punishment. The facts alleged 
by Key are not disputed by the defen- 
dants or the court. The court held that, 
as a matter of law. the restraint policy does 
not deprive prisoners of "the minimal civi- 


lized level of living.” Lest we wonder what 
exactly that minimal level might be, the 
court helpfully notes: “Restrictive prison 
measures more severe than this procedure 
have been found not to violate the con- 
stitution however. See: O 'Leary v. Iowa 
State Men Is Reformatory , 79 F.3d 82, 83 
(8th Cir. 1996) ... (inmate deprived of un- 
derwear, blankets and mattress, exercise 
and visits); Seltzer-Bey v. Delo, 66 F.3d 
96 1 , 963 (8th Cir. 1 995) (inmate placed in 
strip cell for two days without clothing, 
bedding or running water, with a concrete 
floor and a concrete siab for a bed and 
cold air blowing on him); Williams v. Delo , 
49 F.3d442, 444 (8th Cir. 1 995) (no clothes, 
running water, hygiene supplies, blanket 
or mattress).” We can only wonder what 
an uncivilized level of living would be like. 

The court also rejected Key’s argu- 
ment that he had a liberty interest in not 
being shackled as punishment unless he 
was first given notice of the charges 
against him and an opportunity to be 
heard before he was shackled. In Sandin 


T he U.S. court of appeals for the 
Seventh Circuit held that prison- 
ers, who proceed in forma pauperis (IFP) 
before a district court, are entitled to an 
opportunity to give reasons justifying an 
appeal, whenever a district court deter- 
mines that an appeal is taken in bad faith. 

This opinion involves an appeal in a 
civil rights action from a final order, which 
granted summary judgment against Curtis 
Celske, a Wisconsin state prisoner. In the 
district court, Celske was accorded IFP 
status. However, when he filed his notice 
of appeal, the district judge “construed” 
it as a “request to proceed 1 FP on appeal,” 
and then certified in writing that the ap- 
peal was not taken in good faith. 

The districtjudge based his determi- 
nation on a presumption of correctness 
of his reasoning for granting summary 
judgment, and the fact that Celske’s “no- 
tice of appeal did not state any reason for 
his appeal.” Writing for the court, chief 
judge Posner recognized that nothing in 
the district judge’s bad faith certification 
suggests that Celske’s claims “are frivo- 
lous or that an appeal would be futile.” 
Posner noted that “a notice of appeal is 
not supposed to contain grounds or ar- 


v. Connor , 5 1 5 U.S. 472, 1 1 5 S.Ct. 2293 
( 1 999) the supreme court held that 30 days 
spent in disciplinary segregation did not 
implicate due process because it did not 
“work a major disruption” in the prisoner’s 
environment nor impose a “significant and 
atypical hardship.” In this case the court 
relied on Sandin to support its ruling. 
“Similarly, twenty four hours in restraints, 
as compared to time prisoners can expect 
to be handcuffed and in leg shackles 
while serving, their sentences — did not 
work a major disruption in Key’s life. Con- 
sequently, Key had no liberty interest in 
not being restrained and therefore no 
right to due process before the restraints 
were imposed. Accordingly, he has not 
made out a Fourteenth amendment due 
process claim.” The punitive intent of the 
policy was immaterial to the court since 
that distinguished it from handcuffing 
prisoners while transporting them, etc. 
See: Key v: McKinney , 176 F.3d 1083 (8th 
Cir. 1999). | 


gument.” Judge Posner also noted that 
whenever a plaintiff is authorized to pro- 
ceed IFP in the district court, he or she 
retains IFP status in the court of appeals, 
unless there is a finding of bad faith. Any 
such finding, however, must be accom- 
panied by adequate reasons. 

In announcing Seventh Circuit 
policy, judge Posner stated that when- 
ever a districtjudge receives a notice of 
appeal from an IFP plaintiff, and the court 
doubts that the appeal is in good faith, 
the plaintiff must be given notice of the 
impending IFP status change and af- 
forded an opportunity to submit a 
statement of grounds for appeal. By em- 
ploying this procedure, a district judge 
can make a reasonable assessment of the 
issue of good faith. 

If a districtjudge persists with a bad 
faith certification, the appellant may seek 
review of the certification by way of a 
FRAP 24(a)( 1 ) motion filed with the court 
of appeals. Hence, Celske’s case was re- 
manded for further proceedings in 
conformance with this procedure. See: 
Celske v. Edwards , 1 64 F.3d 396 (7th Cir. 
1999) Bi 


IFP Plaintiffs Must Have Opportunity to Challenge 
Reasons for “Bad Faith” Certifications 
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Construction Audit Criticizes Oregon DOC 


A report by Oregon state auditors 
eleased March 18, 1999, cited 
over $4 million in questionable expenses 
paid to contractors during a 2,348 bed ex- 
pansion at the Snake River Corr. 
Institution in Ontario. 

The secretary of state’s Audit Divi- 
sion recommended that the Dept, of 
Corrections recover $465,000 paid to 
Hoffman Construction Co., a Portland firm 
that coordinated the project. 

The audit report criticized the cor- 
rections department for entering into 
vague contracts and then failing to prop- 
erly monitor them. State auditors found 
the department had paid $170,000 in 
disallowable overhead and purchasing 
expenses, $28,000 for catered luncheons 
for Hoffman staff and prisoner workers, 
and almost $107,000 in excessive travel 
and living costs. Another $3.7 million in 
payments to Hoffman and two other con- 
tractors involved in the Snake River 
expansion project also were questioned. 


Corrections officials did not dispute 
many of the audit’s findings but claimed 
they had identified and stopped some of 
the improper payments before the report 
was released. “A lot of the things were 
fixed, or things we had caught on our 
own,” said DOC spokesman Perrin 
Damon. “And there are some things, some 
contract gray areas, that we need to de- 
termine whether we can ask for our money 
back.” 

Due to poorly-written contracts 
that did not define allowable expenses 
or specify dollar limits, the state paid 
$5,000 for ball caps and jackets, over 
$10,000 for safety incentive awards, 
and $77,000 in rental fees for equipment 
that could have been bought for $32,000. 
Other questionable expenses included 
cable television, lawn service, child care 
and a home burglar alarm for a Hoffman 
employee. 

Hoffman officials acknowledged 
there might have been some inappropri- 


ate payments but disputed the amount. 
The company has already returned ap- 
proximately $86,000 to the state. 

Oregon lawmakers faulted the Dept, 
of Corrections for its financial ineptitude, 
but expressed relief that the contract de- 
ficiencies were discovered during the first 
project in the state’s ten-year, $1 billion 
prison expansion. 

The audit of the Snake River project 
came just three months after a critical re- 
view of the state’s prison expansion 
program. An Audits Division report re- 
leased in Dec. 1998 determined that 
Oregon is building more prison space 
than it will need and is paying almost 70% 
more than other states. The report found 
the state’s average cost per prison bed 
was $77,649, which makes Oregon home 
to some of the nation’s most expensive 
prison real estate. | 

Source: The Oregonian 


Eleventh Circuit Upholds Constitutionality of PLRA’s 
Automatic Termination Provision 


T he Eleventh Circuit court of ap- 
peals has upheld the constitu- 
tionality of the immediate termination 
provisions of the Prison Litigation Reform 
Act(PLRA), 18 U.S.C.§ 3626(b)(2). 

Alabama women state prisoners filed 
a class-action civil rights suit under 42 
U.S.C. §1983, challenging their conditions 
of confinement. The parties entered into 
a consent decree in 1987. In 1997, prison 
officials filed a motion to terminate relief 
under the “immediate termination” provi- 
sions of the PLRA. The “immediate 
termination” provision requires termina- 
tion of all prospective relief in a prison 
conditions lawsuit unless the court makes 
findings “that the relief is narrowly drawn, 
extends no further than is necessary to 
correct the violation of the Federal right, 
and is the least intrusive means neces- 
sary to correct the violation of the Federal 
right." 

The district court granted the motion 
to terminate and the prisoners appealed 
on the grounds that the "immediate ter- 
mination” provisions violated the 
separation of powers doctrine by impos- 
ing a rule of decision for pending cases 


in violation of United States v. Klein , 80 
U.S. 128 (1871) and by depriving Article 
III courts of their authority to fashion ef- 
fective relief in constitutional cases 
involving prisoners. 

The Eleventh Circuit held that the 
“immediate termination” provision does 
not require a certain decision in pending 
cases, but merely changes the analytical 
framework in which the decision is made. 
Because the courts are still free to enter 
the required findings regarding narrow- 
ness, extension, and intrusion, they are 
still free to grant relief. Therefore, the pro- 
vision does not run afoul of Klein. 

The Eleventh Circuit also held that 
the provision did “not deprive the courts 
of their authority to decide challenges to 
prison conditions.” It merely required that 
the relief not be broader than necessary 
to protect the federal right. Therefore, it 
did not violate the separation of powers 
doctrine. 

The Eleventh Circuit upheld the dis- 
trict court’s decision that § 3626(b)(2) was 
constitutional. See: Nichols v. Hopper, 1 73 
F.3d 820(1 IthCir. 1999). | 
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South Dakota Eliminates Law Libraries 


O n May 1 7, 1 999, the South Da- 
kota Department of Corrections 
settled a lawsuit that eliminates law li- 
braries in the state’s prisons and replaces 
them with limited assistance from a legal 
contractor. 

Under the terms of the settlement, 
South Dakota’s four main prisons will 
maintain a collection of about forty books 
related to law (i.e., annotated South Da- 
kota statutes, court rules, the United 
States Code Annotated for the U.S. con- 
stitution, 42 U.S.C. § 1983 and 28 U.S.C. 
§ 2254 and selected volumes from the 
American Jurisprudence second series.) 
The book list is only in effect for two 
years after which the South Dakota DOC 
can eliminate or substitute all or any of 
the volumes. Prisoners desiring copies 
of actual case law can request them from 
the DOC’s legal contractor and pay 1 5^ 
per page for the cases. 

To provide for court access, the 
South Dakota DOC has hired Sioux Falls 
attorney Bill Delaney to research and draft 
state or federal petitions for habeas cor- 
pus relief and/or civil rights suits 
challenging conditions of confinement. 
He is to be paid a flat fee of $4 1 ,600 a year 
for his services, regardless of how much 
assistance he does or does not provide. 
Prisoners seeking court access will con- 
tact Delaney who will then research the 
matter, ghost write the pleadings, and file 
them once the prisoner signs the docu- 
ments. Once the petition or suit is filed, 
no further assistance will be provided and 
the prisoner is on his or her own. At no 
time does counsel provide actual repre- 
sentation for the prisoner. The DOC can 
designate up to five people to monitor 
the quality and quantity of legal services 
provided under the contract. 

Prison law libraries were initially 
eliminated in South Dakota in Septem- 
ber, 1997. South Dakota prisoners Neal 
Morris and Charles Scholl filed suit in 
federal court claiming that the elimina- 
tion of the law libraries and their 
substitution with contract lawyers who 
did little more than provide prisoners with 
forms to fill out, violated their right of 
access to the courts. The court appointed 
attorney Doug Hoffman to represent 
them. As part of the settlement, which 
came one week before trial was sched- 
uled to begin, Hoffman was paid $ 1 8,000 


in fees. Readers should note this is an 
unpublished settlement. See: Morris v. 
Janklow, US DC, D SD, case No. 98-4 1 1 8. 

Since the Supreme court decided 
Lewis v. Casey, 1 1 6 S.Ct. 2 1 74 ( 1 996) and 
ruled that prisoners have no right to law 
library access and must show “actual 
injury” to prevail on court access 


I n the July, 1999, issue of PLN we 
•eported McNally v. Prison Health 
Services, 28 F. Supp.2d671 (D ME 1999) 
in which the court denied the defendants’ 
motion to dismiss. The case involves 
David McNally, an HIV positive arrestee 
who, while detained for three days in the 
Cumberland County Jail in Maine, was de- 
nied his prescribed HIV medication. The 
jail had contracted its medical services out 
to Prison Health Services, a private, for 
profit company. 

Upon being booked into the jail 
McNally told PHS staff he was HIV posi- 
tive and on a treatment regimen. 
-McNally’s personal doctor called the jail, 
spoke to PHS staff and confirmed 
McNally’s diagnosis, prescriptions and 
dosages. PHS refused to provide any of 
the medications to McNally who then 
suffered chills, sweats, vomiting and ran 
the risk of developing a drug resistant H I V 
strain as a result. 

McNally filed suit claiming the jail 
and PHS violated his right to due process 
and the Americans with Disabilities Act 
(ADA), 42 U.S.C. § 12101. As noted 
above, the court denied the defendants’ 
motion to dismiss. In this ruling, the court 
denied the defendants’ motion for sum- 
mary judgment, finding disputed issues 
of material fact required a trial to resolve. 

The defendants argued that being 
HIV positive is not a “serious medical 
condition” which is required to sustain a 
constitutional claim under the due pro- 
cess clause, which is what protects 
detainees who have not been convicted 
of a crime. The court held that McNally’s 
claim centered not on his HIV status but 
on the effect of not receiving his medica- 
tion to treat the illness. The court held 
that a jury could conclude that the denial 
of medical treatment by PHS exacerbated 
McNally’s illness. Whether McNally suf- 
fered any harm from the denial of his 


claims, it has become virtually impos- 
sible to achieve systemic relief on court 
access issues. Following Lewis, sev- 
eral states including Arizona and 
Idaho, have eliminated all prison law 
libraries, with others states, such as 
Georgia and California, attempting to 
do so. | 


medication went to the issue of damages 
rather than the claim itself. 

The court rejected PHS’s claim that 
McNally simply disagreed with the treat- 
ment he received from PHS. Since 
MeN ally’s treating physician contacted 
PHS and told them what medications to 
give McNally, ajury could inferthat PHS 
was deliberately indifferent to his serious 
medical needs. 

The court held that McNally had 
adequately alleged a claim under the ADA 
by arguing that PHS had denied him im- 
mediate access to prescribed medications 
because of his illness. The supreme court 
has previously held that HIV is a disabil- 
ity under the ADA. See: Bragdon v. 
Abbott, 524 U.S. 624, 1 1 8 S.Ct. 2 1 96 ( 1 998). 
[PLN, Sep. 1 998] In light of the disputed 
record, the court held this claim also re- 
quired a trial to resolve. See: McNally v. 
Prison Health Services , 46 F. Supp.2d 49 
(D ME 1999). The court denied the de- 
fendants’ motion for reconsideration at: 
McNally v. Prison Health Services, 52 
F.Supp.2d 147 (D ME 1999). ■ 


Correction 

PLN reported in September that 
Prof. Charles Thomas, director of the 
Private Corrections Project at the 
University of Florida, had settled eth- 
ics charges related to his financial 
involvement with private prison com- 
panies. Contrary to that report, 
Florida’s Board of Ethics rejected the 
proposed settlement at a June 3, 
1999 hearing and is considering 
harsher punishment for Thomas, 
who faces up to a $30,000 fine and 
loss of his university job. 


Trial Required in ADA Suit over HIV Medication 
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Fifth Circuit Says Rotting to Death in Prison Okay 

by Ronald Young 


H ow often have you heard it said 
rf prisoners, "Let them rot in 
prison?” Probably more times than you 
care to remember. In the case of Missis- 
sippi prisoner Eugene Stewart, such a 
hellish and cruel death as literally having 
the skin rot off of his bones was visited 
upon him at the hands of Mississippi 
prison medical staff. 

The estate and survivors of Stewart 
brought a 42 U.S.C. 1983 civil action 
against several prison physicians, alleg- 
ing that their treatment of Stewart violated 
the Eighth Amendment. Stewart died as a 
result of decubitus ulcers (bedsores) that 
he developed while under the so-called 
care of Mississippi prison Drs. Dial, Kim 
and Knutson. The court of appeals for 
the Fifth circuit, in an extremely bad deci- 
sion, held that the physicians were not 
deliberately indifferent to Stewart’s seri- 
ous medical needs and were entitled to 
qualified immunity with respect to state 
law claims. 

Under the “cruel and unusual pun- 
ishments” clause of the Eighth 
Amendment to the United States Consti- 
tution, “inadequate medical care by a 
prison doctor can result in a constitutional 
violation for purposes of §1983 claims 
when that conduct amounts to deliberate 
indifference to the prisoner’s serious medi- 
cal needs, ‘constituting the unnecessary 
and wanton infliction of pain.”’ See: 
Farmer v. Brennan , 5 1 1 U.S. 825, 1 14 S.Ct. 

1 970 ( 1 994); Bradley v. Puckett , 1 57 F.3d 
1022 ( 5th Cir. 1998).' 

Upon his imprisonment Stewart was 
67 years old and suffering from hyper- 
tension, arthritis, gout, and heart disease, 
among other medical problems. A year 
later he was transferred to the prison dis- 
ability unit where he was confined to a 
wheelchair. Shortly thereafter he became 
incontinent, unable to adequately con- 
trol bowel and bladder movements. 

Stewart was being treated in the 
prison hospital in August 1 994 by Dr. Dial, 
who at that time became aware of a large 
decubitus ulcer (bedsore) on Stewart’s 
lower back. Dr. Dial then ordered a treat- 
ment of cleaning and applying a dressing 
to the ulcer. However, Stewart wasn’t 
bathed or moved for five days. When he 
was returned to the disability unit, his 


rotting flesh gave off a foul odor. The 
wheelchair-bound Stewart could not 
bathe himself and had to rely on his cellie 
for help. “Stewart’s hips were bloody and 
raw,” he “became feverish and delirious,” 
and having lost control of his bladder and 
bowels, urinated and defecated on him- 
self. Yet, no physician saw Stewart during 
this period. 

Two weeks later, upon re-admittance 
to the prison hospital, another physician. 
Dr. Kim, “noted that Stewart had devel- 
oped multiple decubitus ulcers,” some 
with necrotic (dead) tissue. “Examination 
of the ulcers revealed a ‘very deep infec- 
tion”, and “contamination by urine and 
feces.” Dr. Kim administered antibiotics 
and l.V. fluids. She also ordered the nurs- 
ing staff to change Stewart’s dressings 
at least 2-3 times daily, and reposition him 
every three hours. However, Dr. Kim ad- 
mitted that “the nurses sometimes had 
difficulty following all the orders.” In other 
words, she was aware that her orders 
most likely wouldn’t be carried out due 
to chronic medical under-staffing. The 
medical staff was also repulsed by 
Stewart’s putrid infections and delegated 
their responsibilities to non-medical per- 
sonnel. 

Dr. Kim also refused to follow the 
recommendations of Dr. Wright, a free 
world surgeon, that Stewart be transferred 
to another facility to receive “intensive 
and vigorous” physical therapy. The ap- 
peals court concluded that Dr. Kim’s 
refusal to follow Dr. Wright’s recommen- 
dations “suggests nothing more than a 
difference in opinion as to the appropri- 
ate method of treatment under the 
circumstances.” One is almost inclined to 
believe that the court would have held 
the same in regards to using leaches and 
bloodletting as a form of medical discre- 
tion. 

As Stewart’s condition worsened, Dr. 
Kim transferred his care to Dr. Knutson, 
another prison doctor. Dr. Knutson also 
ignored Dr. Wright’s recommendations 
for physical therapy and “continued the 
same regimen of treatment already proven 
to be totally inadequate to arrest Stewart’s 
deepening infection.” Dr. Knutson testi- 
fied that “he often did not read the 
nurses’ notes” and didn’t know Stewart 


was suffering from an infection from a 
catheter, thus not prescribing any antibi- 
otics. Yet, when questioned at an earlier 
deposition, “So, you think [Stewart has] 
got a urinary tract infection that’s gonna 
make him die and you don’t give him any 
antibiotics; is that correct?” To which Dr. 
Knutson answered, “Correct.” 

When Dr. Knutson saw Stewart in 
Nov. 1994 he “appeared like he was go- 
ing to die.” Stewart was dehydrated, not 
eating, had become non-responsive, and 
“had multiple abnormalities in lab values.” 
Still, Dr. Knutson delayed two days be- 
fore transferring Stewart to the University 
of Mississippi Medical Center (UMC). 

This is how Dr. Schlessinger, the ad- 
mitting physician at UMC, described 
Stewart’s condition: “ 1 would say that he 
had the sad distinction of probably hav- 
ing the worse decubitus ulcers that 1 have 
ever seen in my life. He had pressure sores 
with breakdowns .... One of the hips ... 
was really dramatic. You could see ex- 
posed bone, lots of necrotic tissue. [The 
sores] were horrendously foul smelling.” 
A week later, December 7, 1994, Stewart 
died from sepis, a toxic condition result- 
ing from infection. 

The appeals court held that this at 
worst, “ might constitute negligence” 
(emphasis added). While evidence was 
presented showing that the nurses con- 
sistently didn’t follow orders, Stewart’s 
survivors failed to sue the nurses. The 
doctors cannot be held liable for §1983 
violations under a theory of respondent 
superior or vicarious liability, based upon 
claimed omissions by the nurses. See: 
Simmons v. Cook, 1 54 F.3d 805 (5th Cir. 
1 998). In citing Judge Politz’s dissenting 
opinion that the doctors knew that the 
nurses would not be able to carry out the 
doctor’s orders, the majority of the court 
held that the record doesn’t present a 
material fact issue on this point, ft justi- 
fied this conclusion by reiterating the 
weasel words used by the doctors in ex- 
cusing their lack of attention to whether 
their instructions were being followed. 

Dr. Dial “expected his orders would 
be carried out.” Dr. Kim said “the nurses 
sometimes had difficulty carrying out all 
of her orders.” And Dr. Knutson said “he 
was not aware that the nurses were hav- 
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ing difficulty in following his orders.” Yet 
he also stated “that he often did not read 
the nurse’s notes.” Although the physi- 
cian has authority over the nurses, and 
under any scenario should have knowl- 
edge of the patient’s condition, the 
appeals court claimed there “is no pro- 
bative evidence that the doctors denied, 
substantially delayed, or intentionally 
interfered with Stewart’s treatment.” 

While there is no doubt that the 
nurses should also have been sued, they 
themselves had no authority to prescribe 
treatment or perform diagnosis of 
Stewart’s condition. That responsibility 
clearly falls on the treating physician. 

Eugene Stewart was not afforded the 
medical treatment that even a veterinar- 
ian would provide to a dog. As the 
dissent stated, “For over three months 
Stewart lived in agonizing discomfort and 


pain, slowly approaching death. At least 
three different physicians could have pre- 
vented this painful death with a relatively 
simple course of treatment-antibiotics and 
physical therapy. Instead they looked 
away as Stewart literally rotted away, his 
flesh decaying, his body soaked in his 
own feces, urine, blood, and pus.” 

The appeals court really dropped the 
ball on this case. It can be considered a 
major setback for prisoner litigation of 
cruel and unusual punishment inflicted 
by the denial of proper medical treatment 
to prisoners. As Judge Politz wrote in 
his dissent, “If the facts proven by ap- 
pellants herein do not satisfy that 
standard (of deliberate indifference), 1 
am forced to the conclusion that under 
the majority’s evaluation no factual 
scenario ever will.” See: Stewart v. 
Murphy, 1 74 F.3d 530 (5th Cir. 1999).® 


Many Florida Prison Guards Are Law Breakers 


A fter a review of state records, 
:wo Florida newspapers have 
revealed that state and county prison 
guards are twice as likely to be disciplined 
for violations of standards than police 
officers and that nearly ten percent of 
Florida state prison guards have criminal 
records. 

The Orlando Sentinel reviewed 
records from the Florida Criminal Justice 
Standards and Training Commission and 
found that 769 out of 26,000 state and 
county prison guards were brought up 
on charges ranging from excessive force 
and sexual assault to bringing in contra- 
band during an 18 month period from 
January 1998 to June 1999. During the 
same period, 559 of the state’s 40,000 
police officers faced disciplinary action. 

Richard Coffey, chairman of the com- 
mission, said: “There has been an 
explosion [of new jobs] in the corrections 
field and they are recruiting heavily. 
There is less pay and a lot less competi- 
tion. The Department of Corrections is 
more interested in getting people than a 
high quality of people.” 

According to the St. Petersburg 
Times , DOC statistics show at least 1,560 
of Florida’s 16,000 state prison guards, 
or 9.75 percent, have been charged with 
a crime in the past five years. Most of the 
offenses are small, such as shoplifting, 
marijuana possession or poaching. But 
1 1 guards have been convicted of vio- 


lent crimes and two are repeat offenders, 
according to the Times. 

DOC rules prohibit hiring anyone 
convicted of a felony or first degree per- 
jury. But almost anybody else is eligible, 
including those with misdemeanor drug 
and assault convictions and even felo- 
nies committed before 1981. 

Guards with criminal arrest records 
seem to be concentrated in the state’s 
maximum security prisons. According to 
the Times , 89 of 5 1 1 , or 1 7 percent, of 
Florida State Prison guards (where 
X-Wing prisoner Frank Valdes was beaten 
to death by guards)[/’L;V Oct. 1 999] have 
arrest records and 53 of those were found 
guilty of at least one charge or received 
deals in which charges were reduced or 
findings of guilt were withheld. 

Some experts question whether it is 
reasonable to expect guards who can’t 
behave themselves on the outside to use 
force judiciously on the inside. 

“If you have a person that has been 
convicted of assaultive behavior, obvi- 
ously they are out of control,” said 
Thomas J. Archambault, head of TJA 
Training Resources Group, a Vermont 
company that trains prison guards. “And 
you don’t want an out-of-control person 
in a position of controlling people.” ® 

Sources: Associated Press, St. Petersburg 
Times, Orlando Sentinel 
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Sandin Does Not Apply to Pretrial Detainees 


T he Seventh Circuit court of ap- 
peals has held that a pretrial de- 
tainee may not be punished for his crime 
prior to conviction and that Sandin v. 
Conner, 5 1 5 U.S. 472 ( 1 995), does not ap- 
ply to suits by pretrial detainees. 

Ricky Joe Rapier was a pretrial de- 
tainee awaiting trial at the Vigo County 
(Indiana) Jail. He engaged in numerous 
instances of violent disruptive behav- 
ior, such as throwing food trays at other 
prisoners and guards, stabbing a 
prisoner-trustee with a broken broom- 
stick, and flooding his cell. Rapier was 
criminally charged for his assaultive 
misconduct and, without receiving a 
written notice or a hearing, was placed 
in solitary confinement for 270 con- 
secutive days. 

During his solitary confinement, for 
various periods of time. Rapier was de- 
nied phone and commissary privileges, 
writing materials, access to recreation fa- 
cilities, showers, personal hygiene items, 
and some pork-free meals. The trustee he 
assaulted was allowed to serve him his 
meals. 

Rapier filed a civil rights suit under 
42 U.S.C. § 1983. The defendants moved 
for summary judgment. The district court 
granted defendants’ motion for summary 
judgment, holding that Rapier had not es- 
tablished the deprivation of a federal right. 
Rapier appealed. 

The court held that, pursuant to 
Bell v. Wolfish, 44 1 U.S. 520 ( 1 979), a 
pretrial detainee may not be punished 
for the crime his is charged with prior 
to an adjudication of guilt. “Any other 
rule would render nugatory the basic 
principle that a person is innocent un- 
til there is a judicial determination of 
guilt. Nevertheless, a person lawfully 
detained in pretrial confinement be- 
cause there is probable cause to 
believe that he has committed a crime 
is subject to certain restrictions on his 
liberty. The government may take mea- 
sures reasonably calculated to effectuate 
the pretrial detention”— such as placing 
a violently disruptive prisoner in segre- 
gation to maintain security and protect 
other prisoners and jail personnel. 

The court held that a disability im- 
posed during pretrial detention, even if 
“discomforting,” does not constitute im- 
permissible punishment if it is reasonably 


related to a legitimate government objec- 
tive and is not imposed with the intent to 
punish. In addition to such regulatory 
measures, a pretrial detainee can be 
punished for misconduct that occurs 
while he is awaiting trial. Such punish- 
ment is not for the crime of which he is 
accused, but rather for the misconduct. 
However, procedural protections must 
be followed prior to such punishment 
for misconduct. For instance, pursuant 
to Mitchell v. Dupnik , 75 F.3d 517 (9th 
Cir. 1996), prior to placement in disci- 
plinary segregation, a pretrial detainee 
must first be given a due process hear- 
ing. 

The court held that Sandin, which 
requires prisoners to show that they 
were subjected to conditions beyond 
those normally expected in prison life 
to maintain a suit involving segrega- 
tion, cannot apply to pretrial detainees. 

To distinguish between punitive 
and non-punitive actions against pre- 
trial detainees, the court used the 
analysis from Bell that a particular mea- 
sure amounts to punishment when 
there is a showing of express intent to 
punish on the part of detention facility 
officials, when the restriction or condi- 
tion is not rationally related to legitimate 
nonpunitive government purpose, or 
when the restriction is excessive in 
light of that purpose. A restriction may 
also be punishment if prison officials 
are deliberately indifferent to a sub- 
stantial risk to the detainee’s safety. 
See Zarnes v. Rhodes , 64 F.3d 285 (7th 
Cir. 1995). 

Instead of determining whether the 
actions taken against Rapier constituted 
punishment, the court held that, even if 
the defendant’s action constituted pun- 
ishment, they would be entitled to 
qualified immunity because the require- 
ment of any procedural protections for 
disciplinary action against pretrial de- 
Tainees was not previously clearly 
established in Seventh Circuit. This is 
odd because the necessity of giving 
convicted prisoners procedural protec- 
tions when they are disciplined has 
been long established. Wolff v. 
McDonell , 418U.S.539(1 976). The rul- 
ing appears to come to the absurd 
conclusion that pretrial detainees have 
fewer established procedural protections 


rights than convicted prisoner merely 
because no court has stated that they too 
must be given due process in a disciplin- 
ary context. See: Rapier v. Harris , 172 F.3d 
999 (7th Cir. 1999). | 

Administrative Remedies 
Exhausted When 
Response Time Elapses 

T he court of appeals for the Fifth 
circuit held that prison adminis- 
trative remedies are deemed exhausted 
when the time period for the prison’s re- 
sponse elapses, regardless of whether or 
not the prison has responded. 

42 U.S.C. § 1997e requires that pris- 
oners exhaust available administrative 
remedies before they can file suit in fed- 
eral court. Robert Powe, a Texas state 
prisoner, sued prison officials claiming 
they failed to protect him from assault by 
another prisoner and then tried to cover 
up their failure by punishing him on false 
disciplinary charges. Powe filed a griev- 
ance as provided for in Texas Department 
of Criminal Justice (TDCJ) rules. (The 
TDCJ grievance procedure is described 
in detail in Wendell v. Asher, 162 F.3d 887, 
89 1 (5th Cir. 1 998)). Long after the 40 days 
allowed for a response, Powe filed suit 
even though the prison never responded 
to his step two grievance. 

The district court dismissed the suit 
under § 1997e, claiming Powe had failed 
to exhaust his administrative remedies be- 
cause he filed suit before the prison 
responded to his grievance. The court of 
appeals affirmed the dismissal of the dis- 
ciplinary hearing claim, but vacated and 
remanded the failure to protect claim. 

In a brief ruling, the court relied on 
Underwood v. Wilson, 151 F.3d292, 295 
(5th Cir. 1 998) to vacate the district court’s 
ruling. “Because Powe presented these 
claims through the prison grievance sys- 
tem, the district court erred in dismissing 
the complaint in part for failure to ex- 
haust.” 

“A prisoner’s administrative rem- 
edies are deemed exhausted when a valid 
grievance has been filed and the state’s 
time for responding thereto has expired.” 
The case was remanded for further pro- 
ceedings. See: Powe v. Ennis , 1 77 F.3d 
393 (5th Cir. 1999). ■ 
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Sleep Deprivation Not Frivolous Claim 

by Ronald Young 


T he court of appeals for the Fifth 
circuit held that a prisoner’s claim 
based on custodial classification was 
frivolous, and the prisoner’s Eighth 
Amendment claim was frivolous insofar 
as it sought damages for emotional suf- 
fering. The court also held that the 
prisoner stated a non-frivolous Eighth 
Amendment claim based on alleged dep- 
rivation of cleanliness, sleep, and peace 
of mind. 

Roy Randall Harper, a Mississippi 
state prisoner, filed a 42 U.S.C. § 1983 
suit against several Mississippi DOC of- 
ficials and employees, "alleging that they 
had subjected him to cruel and unusual 
punishment, and that the classification 
system they employed denied him due 
process and equal protection of the 
laws.” Specifically, he stated that “he 
continually is placed in cells next to psy- 
chiatric patients who scream, beat on 
metal toilets, short out the power, flood 
the cells, throw feces, and light fires, re- 
sulting in his loss of sleep for days at a 
time.” 

Harper sought "a declaratory judge- 
ment, recognizing the constitutional 
violations, and injunctive relief, enjoin- 
ing further harassment. He also sought 
compensatory damages for his emo- 
tional distress and mental anguish.” 
After conducting a hearing during 
which Harper primarily complained 
about the classification methodology, 
"the magistrate judge determined that 
Harper failed to state a claim that im- 
plicated any constitutional 
protections” and recommended that 
the complaint be dismissed as frivo- 
lous because it lacked any arguable 
basis in law. He did not specifically 
address the Eighth Amendment claim, 
characterizing the claims as no more 
than Harper’s disagreement with his clas- 
sification as an "extreme security risk.” 
The district court judge agreed and dis- 
missed the suit as frivolous. 

“The court did not abuse its discre- 
tion in dismissing Harper’s claim as it 
relates to his classification,” the appeals 
court ruled. "Inmates have no 
protectable property or liberty interest 
in custodial classifications.” See: Whit- 
ley v. Hunt, 158 F.3d 882 (5th Cir. 1998). 


“Absent exigent circumstances, admin- 
istrative segregation as such, being an 
incident to the ordinary life of a prisoner, 
will never be a ground for a constitutional 
claim because it simply does not consti- 
tute a deprivation of a constitutionally 
cognizable liberty interest.” See: Martin 
v. Scott , 1 56 F.3d 578 (5th Cir. 1 998). 

42 U.S.C. § 1997e(e), as amended by 
the PLRA, requires a physical injury be- 
fore a prisoner can recover for 
psychological damages. In the Fifth cir- 
cuit, “The physical injury required by 
1997e(e)” is reviewed under Eighth 
Amendment jurisprudence. It “must be 
more than de minimis but need not be sig- 
nificant.” 

Harper didn’t allege any physical in- 
jury, so the appeals court agreed that that 
“aspect of Harper’s complaint lacks any 
merit.” “The underlying claim of an 
Eighth Amendment violation, however, 
is distinct from this claim for resulting 
emotional damages.” See: Davis v. 
Scott , 157 F.3d 1003 (5th Cir. 1998). 
Therefore, Harper’s requests for a dec- 
laration that his rights have been 
violated, and injunctive relief to end the 
allegedly unconstitutional conditions 
of his confinement all survive §1997e 
(e) scrutiny. See: Zehner v. Trigg , 133 
F.3d 459 (7th Cir. 1997) 

The appeals court concluded that 
“sleep undoubtedly counts as one of life’s 
basic needs. Conditions designed to pre- 
vent sleep, then, might violate the Eighth 
Amendment.” Harper also alleged fre- 
quent searches “with no purpose but to 
harass him.” In such instances the Eighth 
Amendment “always stands as a protec- 
tion against” such “calculated harassment 
unrelated to prison needs.” See: Hudson 
v. Palmer, 468 U.S. 517, 104 S.Ct. 3194 
(1984). 

Accordingly, the district court 
abused its discretion by dismissing 
Harper’s suit as frivolous. The case 
was remanded back for consideration 
of the merits of Harper’s allegations as 
the appeals court concluded no more 
than that Harper alleged a 
non-frivolous Eighth Amendment vio- 
lation. See: Harper v. Showers , 174 F.3d 
7 16 (5th Cir. 1999). ■ 
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Washington Court of Appeals Holds Restitution Orders Invalid 


T he Washington state Court of 
Appeals held that restitution or- 
ders entered under the pre-1995 version 
of RCW 9.94A.142 are invalid if entered 
more than 60 days after sentencing and 
entered: ( 1 ) as an ex parte order, if the 
defendant objected, regardless of when 
the objection was made; or (2) after a hear- 
ing, if the defendant did not waive the 
right to appeal. 

RCW 9.94 A. 142, as enacted in 1985, 
required that the amount of restitution due 
be determined at sentencing or within 60 
days thereof. The statute was amended 
in 1 995, extending that period to 1 80 days, 
allowing the court to continue the hear- 
ing beyond 1 80 days for good cause and 
prohibiting the court from reducing resti- 
tution orders due to a defendant’s inability 
to pay. 

The court of appeals consolidated 
several appeals of restitution orders en- 
tered under the pre-1995 version of RCW 
9.94A. 1 42. The state appealed trial court 
orders granting motions to strike restitu- 
tion in five cases and two defendants 
appealed the denial of their motions to 
strike. Six of the restitution orders were 


entered as ex parte orders and the sev- 
enth was entered after a restitution 
hearing that defendant failed to attend. 
In all but two of the cases the restitution 
orders were entered more than 60 days 
after sentencing. 

Relying on State v. Krall, 881 P.2d 
1 040 ( 1 994), State v. Ryan, 899 P.2d 825 
(1995) and State v. Moen , 919 P.2d 69 
(1996), the court observed that: (1) 
restitution must be accurately deter- 
mined within 60 days of sentencing 
by a defendant’s admission or 
acknowledgement, or by a preponderance 
of the evidence at an evidentiary hear- 
ing; (2) the state has the burden of 
proving the amount of restitution due and 
that burden may not be shifted to a de- 
fendant; and (3) the failure to object to an 
untimely ex parte restitution order does 
not preclude appellate review of the in- 
valid order. 

The court found that Moen was dis- 
positive as to five of the defendants, 
holding that their ex parte restitution or- 
ders were invalid because “there was no 
determination of restitution for purposes 
of RCW 9.94 A. 1 42( 1 )” since the defen- 


dants “did not agree to the amount of 
restitution imposed by the ex parte or- 
ders and objected. They did not have 
notice of, or agree to, the ex parte restitu- 
tion hearings or waive their presence at 
those hearings.” 

In the sixth case involving an ex parte 
order, the court noted that the defendant 
failed to object prior to filing his motion 
to strike restitution. However, citing Ryan 
and Moen, the court held that the restitu- 
tion order was properly stricken as invalid 
because “the non-final ex parte restitu- 
tion order” did not establish a deadline 
for filing an objection. 

The seventh case differed from the 
others because the restitution order was 
imposed after a hearing - held 464 days 
after sentencing - which the defendant 
had notice of but failed to appear at. Re- 
gardless, the court reversed the order 
denying the motion to strike restitution, 
holding that absent the defendant’s 
agreement, the 60-day time limit for entry 
of a restitution order is mandatory and an 
order entered beyond that time is invalid 
when entered. See: State v. Burmaster, 979 
P.2d 442 (Wash. App.Div. 1 1999). ■ 
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Dismissal of Haircut 
Suits Reversed 

I n two brief, separate rulings, the 
court of appeals for the Eighth cir- 
cuit reversed and remanded the dismissal 
of lawsuits challenging prison haircut 
rules by Rastafarian prisoners. In one 
case, the court held the district court had 
improperly concluded the plaintiff had not 
exhausted his administrative remedies. 

Dwight Cofer, a Missouri state pris- 
oner and a Rastafarian, filed suit claiming 
he was intermittently required to cut his 
hair. The Rastafarian religion prohibits its 
adherents from cutting their hair. The dis- 
trict court held the suit was frivolous, 
denied Cofer In Forma Pauperis status 
and dismissed the case. 

The court of appeals reversed and 
remanded. "We do not disagree with the 
district court’s conclusion that security 
concerns permit prison officers to require 
Cofer to cut his hair, but we find no evi- 
dentiary basis in the record of this case, 
which is still at the initial screening stage, 
for applying the cases cited by the dis- 
trict court. Liberally read, Cofer’s still 
uncontested pleadings establish an in- 
termittent unexplained requirement that 
he cut his hair, a requirement he finds 
offensive because of his adherence to 
the Rastafarian religion. Such a claim is 
not frivolous.” See: Cofer v. Schriro, 176 
F.3d 1082 (8th Cir. 1999). 

Avery Williams is a Rastafarian pris- 
oner in Arkansas. He filed suit 
challenging an Arkansas Department of 
Corrections rule prohibiting Rastafarians 
from wearing their hair in dreadlocks. The 
district court dismissed the suit under 42 
U.S.C. § 1 997e(a), finding Williams had 
failed to exhaust his administrative rem- 
edies. 

The appeals court reversed and re- 
manded. "We conclude the district court 
improperly granted defendants’ motion 
to dismiss, as the record demonstrates 
that Williams’ grievance had been denied 
by the warden and assistant director at 
the time the court ruled. Accordingly, we 
reverse and remand to allow Williams an 
opportunity to proceed on his claims.” 
See: Williams v. Morris, 176 F.3d 1089 (8th 
Cir. 1999). 

Readers should note that neither 
ruling is on the merits. Courts have 
usually upheld prison grooming rules 
that violate the religious beliefs of pris- 
oners. | 
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Illinois Prison Home to 
Illegal Tire Dump 

W hat do you do with 1 7,000 tons 
of scrap truck tire casings? 
The administration of Illinois’s Logan 
Correctional Center has to figure that one 
out, says the Illinois Environmental Pro- 
tection Agency and the Lincoln Fire 
Department. 

The veritable mountain of tire cas- 
ings, equivalent to more than one 
million passenger car tires, is the end 
result of a plan to bring in tires from 
throughout the state to be shredded 
and recycled through a prison indus- 
tries program. But the program has 
never turned a profit and has been 
mired in charges of corruption, inept 
management and broken down equip- 
ment. It now appears that the failed 
program will cost the DOC one heap of 
money for disposal of the gigantic en- 
vironmental and fire hazard. ■ 

Source: Corrections Digest 
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Southland 

Resources 

A listing of review/outlines 
of law texts and other resource 
materials is available from 
Southland Prison News, PMB 
339, 955 Massachusetts Ave., 
Cambridge, MA 02139-3180. 
Among the offerings is a reprint 
of John Boston’s Guide to the 
PLRA, (70 pages, $8 for pris- 
oners, $10 for non-prisoners, 
plus $1.50 postage), which up- 
dates the post PLRA case law 
through February, 1999. Also 
available is a resource book- 
let, updated monthly, on 
Hepatitis C virus in U.S. pris- 
ons. 

Subscriptions to South- 
land, a monthly newsletter/ 
clipping service -Govering the 
East Coast, are $15 a year 
for prisoners, $25 for non- 
prisoners. 
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Retaliation Verdict Remanded for Damages 


T he court of appeals for the 
Eighth circuit held that a district 
court abused its discretion when it only 
awarded nominal damages to a prisoner 
who won a grievance retaliation claim 
against a jail guard. The court also notes 
cases on damage awards for wrongful 
segregation claims that will be useful to 
anyone successfully litigating claims in- 
volving illegal segregation. 

Charles Trobaugh was a detainee in 
the Linn County Correctional Center in 
Iowa. Trobaugh filed a grievance against 
jail guard Harvey Hall to protest Hall trans- 
porting him to court early. Hall denied 
Trobaugh ’s grievance. Trobaugh filed a 
second grievance to appeal Hall’s previ- 
ous decision. Hall denied this grievance 
as well. Trobaugh then filed a third griev- 
ance to protest the lack of an appeal 
process and Hall denied this grievance 
too. The next day, two guards awoke 
Trobaugh at 12:30 AM and took him to 
an isolation cell. Hall visited Trobaugh 
and told him he was being placed in ad- 
ministrative segregation for filing repeat 
grievances. Trobaugh spent three days 
in ad-seg and didn’t file anymore griev- 
ances. 

Trobaugh tiled suit seeking compen- 
satory and punitive damages for the time 
he spent in segregation. Hall admitted li- 


ability and conceded his conduct violated 
Trobaugh’s First amendment right to pe- 
tition the government for the redress of 
grievances. The case went to trial before 
a judge solely on the issue of damages 
and the district court awarded Trobaugh 
one dollar in nominal damages for Hall’s 
unconstitutional conduct. The court of 
appeals reversed and remanded in part. 
The court affirmed the dismissal of a su- 
pervisor from the suit, holding Trobaugh 
had not shown the supervisor was in- 
volved in Hall’s illegal conduct. 

Damage awards in 42 U.S.C. § 1983 
suits are reviewed on appeal for an abuse 
of discretion. “We conclude the district 
court abused its discretion by awarding 
only SI in damages for Hall’s violation of 
Trobaugh’s First amendment rights .... in 
our opinion, the $1 compensatory dam- 
age award was patently insufficient to 
compensate Trobaugh for the injury he 
suffered by being placed in segregation 
in retaliation for exercising a constitu- 
tional right. See: Simmons v. Cook , 1 54 
F.3d 805, 809 (8th Cir. 1 998) (upholding 
$2,000 damage award for paraplegic in- 
mates placed in solitary confinement for 
32 hours); Stevens v. McHan, 3 F.3d 1204, 

1 207 (8th Cir. 1 993) (citing cases suggest- 
ing appropriate damage range for 
unconstitutional segregation is between 


Prisoner Withstands Summary Judgment 
on Cell Condition Claim 


federal district court in Vir- 
inia held that a genuine is- 
sue of material fact as to whether a 
prisoner’s cell was adequately heated, 
had bedding and was maintained in a 
sanitary condition, precluded summary 
judgment. 

Virginia Department of Corrections 
prisoner Robb Harksen brought suit 
against prison officials alleging repeated 
guard assaults, unconstitutional cell con- 
ditions, impermissible deprivation of 
property and unconstitutional grievance 
procedures. Defendants filed for sum- 
mar)' judgment, which was denied in part 
and granted in part. 

The court denied the motion as to 
Harksen ’s cell conditions claim, finding 
that he alleged several material facts to 
support his claim which defendants con- 
tested. 


The disputed facts included 
Harksen ’s allegations that: the windows 
were cracked, the internal heat was not 
working properly and he was clothed in 
only a tee shirt and boxers when it was 
1 8 degrees outside; his bunk didn’t have 
a matress; he had no toiletries of any kind; 
and “the cell was in a ‘deplorable and 
unsanitary condition, with human excre- 
ment having aggregated because the 
water had been turned off for several 
days.” 

The court granted summary judg- 
ment with respect to Harksen ’s remaining 
claims, finding that he failed to allege any 
material facts as to those claims. The ac- 
tion was referred to a Magistrate for a 
decision on the merits of Harksen’s con- 
ditions of incarceration claim. See: 
Harksen v. Garratt, 29 F.Supp.2d 272 
(E.D.Va. 1998). ■ 



$25 and $ 1 29 per day). Therefore, we re- 
verse the district court’s $1 award and 
remand so that the court may award dam- 
ages of an appropriate amount, which we 
believe would be in the vicinity of $100 
per day for each of the three days 
Trobaugh spent in administrative segre- 
gation....” 

The court also instructed the district 
court, on remand, to reconsider awarding 
Trobaugh punitive damages against Hall. 
“The undisputed evidence showed that 
Hall deliberately punished Trobaugh for 
exercising his First amendment right to 
submit grievances and successfully in- 
timidated Trobaugh from filing further 
grievances. This conduct amounts to 
reckless or callous indifference to 
Trobaugh’s First amendment right to sub- 
mit grievances, and may call for 
deterrence and punishment over and 
above that provided by a compensatory 
award ...” The court noted these instruc- 
tions were in the context of the 
compensatory damage award being insuf- 
ficient. Trobaugh litigated the case and 
appeal pro se. See: Trobaugh v. Hall , 1 76 
F.3d 1087 (8th Cir. 1999). | 


Who Killed 
Denise Walker? 

On August 6, 1983, two men 
entered the home of Willie Finley 
at 2248 W. 30 th Street, Los 
Angeles, took some money and 
cocaine, and killed Denise 
Walker. Willie Green, now an 
inmate at San Quentin, was 
convicted of this crime. But, 
Willie Green didn’t do it. He has 
passed a lie detector test and is 
working to prove his innocence. 
Anyone having any information 
about this case is requested to 
contact attorney Peter Robinson, 
P.O. Box 1844, Santa Rosa, CA 
95402. Willie Green has done 16 
years for a crime he did not 
commit. If you know something, 
please help. 
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Washington Good Time Ban Unconstitutional 


I n a ruling with far reaching impli- 
cations, a Washington state court 
of appeals held that a "three strikes” 
ballot initiative that eliminated good 
time and early release credits for first 
time offenders convicted of first de- 
gree murder, first degree rape and 
assault and assault of a child, violates 
the single subject clause of the Wash- 
ington constitution. 

Darrell Cloud was convicted of first 
degree murder. On his direct appeal he 
challenged his criminal conviction as 
well as the constitutionality of RCW 
9.94A. 1 20(4), which mandates that he 
receive no good time reduction of his 
sentence. 

RCW 9. 94 A. 120(4) was enacted as 
part of Initiative 593, the “three strikes” 
ballot initiative which prescribes sen- 
tences of life without parole for 
defendants convicted a third time of com- 
mitting one of 42 “serious” offenses. 
[PLN, June, 1994], 

As previously reported in PLN, 
1-593 also eliminated the possibility of 
earning good time or early release cred- 
its for prisoners convicted of first 
degree murder, rape and assault and 
assault of a child. Defendants con- 
victed of these offenses are required, 
under 1-593, to serve the full length of 


their sentence in prison. The same stat- 
ute also states these defendants cannot 
serve any portion of their sentence on 
work release, home confinement, commu- 
nity custody, or any other form of non 
prison custody. 

Cloud claimed that 1-593 violated 
Article II, section 19 of the Washing- 
ton constitution which states “No bill 
shall embrace more than one subject, 
and that shall be expressed in the title,” 
by purporting to punish “persistent of- 
fenders” and then eliminating good time 
credits for first time offenders such as 
himself. The court of appeals agreed. 

The court relied on State v. Thorne , 
1 29 Wn.2d 736, 92 1 P.2d 5 1 4 (Wash. 1 996) 
which did not decide whether the early 
release provisions of 1-593 were beyond 
the scope of the ballot title because the 
defendant in Thome was clearly a “per- 
sistent offender” within the initiative’s 
parameters. 1-593 ’s ballot title was “Shall 
criminals who are convicted of ‘most se- 
rious offenses’ on three occasions be 
sentenced to life in prison without pa- 
role?” 

“The court [in Thorne ] did, ‘however, 
suggest that any parts of the initiative 
which do not relate to persistent offend- 
ers were not legitimately included: ‘The 
ballot title to Initiative 593 contains only 


one subject, persistent offenders; hence, 
any provisions in the law which relate to 
that subject are valid under Article 11, sec- 
tion 19.’ Implicit in this statement is that 
Initiative 593 provisions which are unre- 
lated to persistent offenders are 
invalid, and accordingly, should be 
stricken. We hold that RCW 9.94.120(4) 
violates Article II, section 19 of the 
Washington constitution and cannot 
be enforced. Because Cloud was sen- 
tenced under this unconstitutional 
provision, we remand for imposition of 
a sentence which permits Cloud early 
release, and direct the trial court to credit 
Cloud with good time credit he has al- 
ready earned.” 

It is likely that the Washington su- 
preme court will grant review in this 
case. The Seattle Times estimates that 
some 750 prisoners are affected by this 
ruling and will now be allowed to earn 
good time credits towards early release. 
The court was, however, silent on the 
means these prisoners should use to 
modify their sentences, i.e., if it would 
be done administratively by the Depart- 
ment of Corrections or if each prisoner 
would have to be re-sentenced as the 
court ordered in this case. See: State v. 
Cloud , 95 Wn.App. 606, 976 P.2d 649 
(Wash App. Div. 1, 1999). | 
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AR: On August 11,1 999, a Lafayette 
Co. jail guard received a 5 year suspended 
sentence for having forcible sex with the 
wife of a prisoner as “payment” for let- 
ting her have a private visit with her 
husband. Michael A. Null, 38, pleaded 
guilty to felony charges of first-degree 
sexual abuse and bribery. 

AR: On October 3, 1999, Kenneth 
Williams escaped from the maximum se- 
curity Cummins Unit prison in Varner. 
Williams had been sentenced to life with- 
out parole a month earlier in the 
kidnapping murder of a female college 
student. Williams is a suspect in the shoot- 
ing death of Cecil Boren, whose body 
was found in his home six miles from the 
prison shortly after Williams escaped. 
Boren’s truck had been stolen. 

CA: An unidentified prisoner died 
after falling off a 1 50 foot cliff on July 1 8, 
1999. He was one of 50 state prisoners 
digging a fire break to stop a 2,000 acre 
brush fire northwest of Los Angeles. 

CA: On Aug. 1 1 , 1999, former federal 
prison guard Jon Hyson, 38, pleaded 
guilty to four counts of engaging in illicit 
sexual acts and one count of making a 
false statement. He admitted having sex 
with female prisoners when he was em- 
ployed at FC1 Dublin and lying about the 
encounters to investigators. 

CO: In October, 1999, the Corrections 
Corporation of America run Kit Carson 
Correctional Center in Burlington an- 
nounced that prisoners “had managed to 
hack into the prison's accounting sys- 
tem and add some $6,000 to the 
commissary accounts of numerous pris- 
oners” which they promptly spent. 

CT: On September 1 , 1 999, 74 prison- 
ers at the Webster Correctional Center in 
Cheshire were involved a brawl. Prison- 
ers Douglas Davis and Javier Diaz 
suffered a puncture wound to the back 
and a slash wound to the face, respec- 
tively. An unidentified guard suffered an 
injured wrist. 

DC: Donnell Reed, a prisoner in a 
wheelchair at the CCA-run Correctional 
Treatment Facility, died in March 1999 
during an escape attempt. Reed appar- 
ently had sawed through bars covering 
an eighth-story window then swung him- 
self out on a rope made from bed sheets. 
He fell to his death when the sheets gave 
way. 


News in Brief 

FL: In September, 1999, Thomas 
Fortner, a former warden at prisons in Jas- 
per and Madison, was demoted to 
assistant warden and transferred to a 
different prison. Fortner was administra- 
tively found to have created a hostile work 
environment due to a pattern of having 
indiscreet, long running affairs with fe- 
male subordinates. The demotion cuts his 
annual salary from $65,560 to $58,000. 

Germany: On September 16, 1999, 
Germany announced it would sue the 
United States in the World Court in the 
Hague for the Arizona execution of Ger- 
man citizens Karl and Walter LaGrand 
earlier this year. The LaGrands were ex- 
ecuted despite U.S. violations of the 1 963 
Vienna convention which gives foreign 
criminal suspects the right to assistance 
from their nation’s diplomatic mission. 
Pleas by the German government and the 
World Court to halt the executions so the 
claims could be considered were denied. 

Jamaica: On October 8, 1999, 23 
prisoners escaped from the maximum se- 
curity Tower Street Adult Corrections 
Center in Kingston by climbing over a 20 
foot wall with ropes and wood. Ten of the 
escapees were on death row at the time. 
Four of the escapees were recaptured 
within hours of the escape. 

LA: On July 1, 1999, Orleans Parish 
(New Orleans) sheriffs deputy Alonzo 
Butler was arrested on charges that he 
forced a male prisoner at the jail to per- 
form oral sex on him while he was on duty. 

LA: On July 10, 1999, Tindell 
Murdock, an Orlean Parish (New Orleans) 
sheriffs deputy was sentenced to five 
years probation, given a five year sus- 
pended sentenced and fined $ 1 0,000 after 
pleading guilty to sexual malfeasance in 
office. The charges stem from Murdock 
raping a woman prisoner in a courthouse 
stairwell. Murdock claimed, over the 
prisoner’s denial, that the sex was con- 
sensual. Louisiana law prohibits sex 
between prisoners and staff. 

M A: On July 2, 1999, JohnCarillo, a 
60 year old Rhode Island prisoner serv- 
ing his life sentence in Massachussets 
for killing a prison guard 26 years earlier, 
stabbed Paul DiPaolo in the chest with a 
shank. DiPaolo is the warden of the 
Souza-Baranowski prison in Shirley, a 
prison named after two dead prison 
guards. DiPaolo only suffered minor in- 


juries in the attack. Massachusetts prison 
officials had refused to send Carillo to a 
lower security prison so he could be pa- 
roled, this was apparently despite a court 
order in his favor in this issue. See: 
Carillo v. Dubois, 23 F. Supp.2d 103 (D 
MA1998)[PZ.A, July, 1999], 

Macau: In May, 1999, this Portuguese 
colony off China’s south coast announced 
it would hire 90 Nepalese Ghurkas as 
prison guards for the Macau Central 
Prison. Officials said rising violence at the 
600 bed prison were a concern. Ghurkas 
are considered to be among the toughest 
soldiers in the world. 

MN: Jesse Ventura’s prison system 
appears to be unique in the nation in that 
it places its prisons on lockdown for holi- 
days claiming budget limitations preclude 
the hiring of sufficient guards to do oth- 
erwise. A memo from the Oak Park 
Heights which was sent to PLN has the 
“holiday lockdown schedule” for the year. 
Prisoners will be locked down for 24 hour 
periods for Labor day. Thanksgiving, 
Christmas and News Years. 

NM:On May 28, 1999. a .38 caliber 
handgun was reported missing from a pe- 
rimeter patrol vehicle at the Wackenhut 
operated Lea County Correctional Facil- 
ity in Hobbs, New Mexico. Prison officials 
aren’t sure what happened to the firearm. 

NM: The FBI arrested an unidenti- 
fied San Juan County Detention Center 
guard in August 1999 and the agency is 
investigating others in connection with a 
drug and sex ring. Officials say jail guards 
coerced female prisoners into performing 
sex acts in exchange for drugs, cigarettes 
and other contraband items. 

NY: Hit with repeated lawsuits over 
Environmental Tobacco Smoke (ETS) ex- 
posure by prisoners and staff alike, the 
New York Department of Correctional 
Services announced in July, 1999, that it 
would gradually ban ail smoking inside 
prison buildings by January 1,2001. 

NY : In July, 1 999, the Second circuit 
court of appeals affinned a $300,000 jury 
award to Orange County jail guard 
Armondo Bilancione. Bilancione tiled suit 
after the j ai 1 forced h im to wear N avy Ox- 
ford shoes which were too tight on his 
feet. The tight shoes caused Bilancione 
to develop bone growths and nerve dam- 
age in his feet. The jail ignored letters from 
his doctor asking that Bilancione be al- 
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lowed to wear different shoes. The jury 
also found that the jail retaliated against 
Bilancione for complaining about the 
shoes. Including attorney fees, the jail 
will wind up paying around $505,692 in 
this case. 

NY: Prison guard Frank Mydlarz, 47, 
collapsed and died on August 1, 1999 
after responding to a fight at the Great 
Meadow Correctional Facility in 
Comstock. The prison was placed on 
lockdown. 

OK: In August, 1999, state fire 
marshall Gary Hubert ordered the mini- 
mum security section of the Oklahoma 
State Reformatory in Granite closed. 
Hubert found that the section was unin- 
habitable due to overcrowding and crude 
electrical wiring done by unlicensed pris- 
oner electrical workers. 1 80 prisoners were 
moved to other facilities. 

PA: On August 20, 1999, Norman 
Johnston, 48, was captured in 
Mendenhall. On August 2, 1999, 
Johnston escaped from the Huntingdon 
state prison where he was serving a life 
sentence for four murders in 1978. Due 
to the highly publicized escape, the en- 
tire state prison system was ordered 
locked down by governor Tom Ridge and 
more vigorous counting procedures are 
now used. 

TN: Jason Kennedy Frazier was 
serving 2- 1 /2 years for bank fraud in 1 996 
when he allegedly wrote a fictitious let- 
ter from a federal prison warden to a U.S. 
District Judge recommending a sentence 
reduction. In July 1999 Frazier was in- 
dicted on four new federal charges, 
related to the forged letter. He faces up 
to ten years if convicted. 

TN: Sequatchie County Sheriff Joe 
May was arrested August 18, 1999 on 
three counts of official misconduct. May, 
64, is accused of using prisoners to move 
furniture, build a foundation and do land- 
scaping and chores on his personal 
property. 

TX. On August 13,1 999, a grand jury 
in Lubbock indicted Lubbock jail sergeant 
Thomas Hendrick and corporal Jerrold 
Welborn on felony charges of evidence 
tampering. The charges stem from their 
efforts to falsify evidence and criminal 
charges against a jail prisoner. 

TX: On August 24, 1 999, four pris- 
oners at the Terrell unit in Livingston 
were wounded in a confrontation be- 
tween the Crips and Bloods. Five 


prisoners were Involved in the incident. 
Of those, three were treated at the 
prison for puncture wounds and a 
fourth was hospitalized with multiple 
stab wounds to his chest. 

TX: On August 24, 1 999, two uniden- 
tified prisoners at the Coffield unit in 
Tennessee Colony drowned while map- 
ping out where to place a barbed wire 
fence. One of the prisoners decided to 
cool off by swimming in a cattle tank. 
When he started to drown the other pris- 
oner jumped in to save him and he too 
drowned in the tank. 

Venezuela: On June 1 1 , 1999, 26 pris- 
oners escaped from the Barcelona prison 
by crawling through a sewer pipe that ied 
outside the prison. Inside the prison, an- 
other 700 prisoners were on hunger strike 


protesting lengthy court delays that of- 
ten mean prisoners serve the maximum 
sentence allowed before they are ever 
brought to trial, much less convicted of 
anything. 

WA: On September 22, 1999, Bruce 
Duncan, a guard at the Washington State 
Reformatory in Monroe was arrested on 
charges of attempting to smuggle drugs 
into the prison after five grams of mari- 
juana were found in his lunch box as part 
of a drug smuggling investigation. 

WA: On September 30, 1999, Vicky 
Howell, a guard at the Twin Rivers unit of 
the Monroe Correctional Complex was 
arrested on prison grounds on a warrant 
from the Kirkland police department 
charging her with cheek fraud. S 


Satellite Tracks Parolees 
by W. Wisely 


D efense Department satellites de- 
signed to help guide nuclear 
missiles hang in geosynchronous orbit 
12,500 miles above. The network of 24 
military satellites hasn't been used much 
raining thermonuclear destruction on 
godless communists since the end of the 
Cold War. So, the Pentagon started leas- 
ing satellite time to private companies, like 
the one that uses them to monitor people 
on parole and probation. 

“It’s bullets to plowshares,” said 
Jack Lamb, president and CEO of Ad- 
vanced Business Sciences, Inc., in an 
interview with USA Today writer Gary 
Fields published April 8, 1999. Lamb’s 
Omaha, Nebraska, company uses its 
ComTrak monitoring system to follow 
100 people in nine states. The cost for 
monitoring sex offenders in Chicago to 
juvenile delinquents in New Jersey is 
$12.50 each per day. 

The ComTrak system consists of a 
wristwatch-sized bracelet, a three-pound 
tracking unit resembling a portable tele- 
phone, and a battery charger/base unit 
kept at the monitored person’s home. The 
base unit sends information by telephone 
to a monitoring center. Take off the brace- 
let or move more than 50 feet from the 
tracking unit and an alarm goes off at the 
center. 

The system is used to set up zones 
where the monitored person can and can’t 
go. Sexual predators can be excluded from 
schools or parks, drunk drivers banned 
from bars, abusive spouses forbidden 


from stalking their mate at home or work. 
The monitoring center is automatically 
notified of any “out of bounds” viola- 
tions and alerts authorities immediately, 
according to the article. 

With more than 4 million people on 
some type of supervision in the US alone. 
Lamb sees the room for growth as “phe- 
nomenal.” Some 11,000 people are 
currently under house arrest using older 
technology that is both more costly and 
less reliable, according to Lamb. 

Perey Luney, Jr., president of the 
National Judicial College at the Univer- 
sity of Nevada, Reno, which trains judges 
in areas including alternative sentencing, 
says the ComTrak system “gives judges 
an option for keeping people out of jail 
and away from all the negative influences 
there.” It’s also a cost saver for the tax- 
payer. 

While many in the criminal justice 
system applaud the next generation moni- 
toring technology, there are some who 
are reminded of the ominous future of 
George Orwell's 1984. While conceding 
ComTrak has the power “to change the 
face of law enforcement and incarcera- 
tion,” according to USA Today , Paul 
Rothstein, Georgetown University law 
professor, worries about its potential for 
creating a monster. Rothstein thinks such 
advances in technology won’t be used 
to monitor just those on parole. “You 
could end up with the majority of the popu- 
lation under some kind of surveillance by 
the government,” he said. ■ 
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